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PHILIP  H.  NICKLIN,  LAW  BOOKSELLER. 

U  B.   BAILET,  PBIBTIB. 

1828. 


EASTERN  DISTRICT  OP  PE!WSYLVANIA,  to  wit:  , 

g  .       BE  IT  REMEMBERED,  That  on  the  sixteenth  day  of  June, 
V*-        in  the  fifty -second  year  of  the  Independence  of  the  United  States 
of  America,  A.  D.  1828,  Richard  Peters  Junior,  Esquire,  of  the  said  Dis- 
trict, has  deposited  in  this  office  the  Title  of  a  Book,  the  right  whereof  he 
daims  as  Proprietor,  in  the  words  following,  to  wit : 

"  Reports  of  Cases  argued  and  adjudged  in  the  Supreme  Court  of  the 
«« United  States.  Januaiy  Term,  1828.  By  Richard  Psters  Junior,  Coun- 

seUor  at  Law,  and  Reporter  of  the  Decisions  of  the  Supreme  Court  of  the 
«« United  States.  Vol.L" 

In  confonnity  to  the  Act  of  the  Congress  of  the  United  States,  intituled, 
"An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of 
maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies, 
during  the  times  therein  mentioned."  And  also  to  the  Act,  entitled,  "  An 
Act  supplementaiy  to  an  Act,  entitled,  <  An  Act  for  the  encouragement  of 
learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  authors 
and  proprietors  of  such  copies,  during  the  times  therein  mentioned,'  and 
extending  the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etch- 
ing, historical  and  other  prints. 


The  official  duties  oi'  the  Subscriber,  requiring  his  resi 
dence  annually  in  the  City  qf  IVashington^  during  the 
whole  Session  of  the  Supreme  Court,  in  the  months  of  Ja- 
nuary, February,  and  March,  he  will  attend  to  profession- 
al business  in  the  Court  He  will  also  have  it  in  his  power 
to  attend  to  claims  upon  the  Departments  of  the  Govern- 
ment, and  such  as  require  the  aid  of  the  National  Legis- 
lature ;  and  he  tenders  his  services  for  those  purposes. 

During  the  Term  of  the  Court,  as  an  act  of  professional 
comity,  he  will,  on  application  by  mail,  most  willingly 
give  any  information  to  Counsel  of  the  state  of  the  Docket, 
or  of  Cases  in  which  they  may  be  interested. 

At  all  other  periods,  except  during  the  Session  of  the 
Court,  his  address  is  this  City. 

Richard  Peters  Jr. 
Philadelphia^  June  23,  1828. 
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PREFACE. 

The  volume  of  Reports  now  published,  contains  the  cases 
decided  in  the  Supreme  Court  of  the  United  States,  during 
the  January  Term,  1828. 

In  the  execution  of  the  trust  committed  to  him,  it  has  been 
the  earnest  endeavour  of  the  Reporter,  to  exhibit  the  facts 
of  each  case  presented  to  the  Court,  briefly  and  accurately ; 
and  to  state  such  of  the  arguments  of  counsel,  as,  in  his  opi- 
nion, were  required  for  a  full  and  correct  understanding  of  the 
important  points  of  the  case,  and  the  decision  of  the  Court 
He  solicits  the  indulgence  of  his  brethren  of  the  profession, 
for  any  deficiencies  in  this  part  of  the  work.  It  has  not  been 
within  the  scope  of  his  purpose,  to  give,  at  large,  all  the  rea- 
soning and  learning  addressed  by  them  to  the  Court 

It  is  freely  admitted,  that  this  volume  is  issued  from  the 
press,  under  an  anxious  solicitude  for  its  favourable  recep- 
tion. As  it  is  the  first  of  a  series  to  be  published  by  the 
Reporter,  while  holding  the  station  assigned  to  him  by  the 
kind  consideration  of  the  Court ;  he  is  most  desirous  that  it 
shall  obtain,  what  will  be  deemed  by  all,  the  highest  sanc- 
tion ;  the  approbation  of  those  whose  enlightened  and  learn- 
ed labours,  it  is  the  object  of  the  work  to  record. 

In  the  statement  of  the  points  decided  in  each  case,  a 
plan,  somewhat  novel,  has  been  adopted.  The  syllabus  of 
each  case,  contains  an  abstract  of  all  the  matters  ruled  and 
adjudged  by  the  Court,  and,  generally,  in  the  language  of 
the  decision,  with  a  reference  to  the  page  of  the  Report 
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in  which  the  particular  point  will  be  found.  As  many  of  the 
cases  occupy  a  considerable  space,  this  mode  of  reference 
will  be  found  convenient,  to  the  practitioner,  and  to  the  stu- 
dent. 

It  is  held  to  be  obligatory  on  the  Reporter,  under  the 
provision  of  the  Act  of  Congress,  which  declares  that  **the 
decisions  of  the  Court  shall  be  sold  to  the  public  at  large, 
at  a  price  not  exceeding  five  dollars  per  volume,"  to  sti- 
pulate with  the  publisher,  that  the  price,  per  volume,  shall 
be  that  sum.  This  has  been  done. 


RULES  AND  ORDERS 

OF  THE 

SUPREME  COURT  OP  THE  UNITED  STATES. 


The  Oilice  of  the  Cletk  to  be  kept 
at  the  seat  of  Government,  and  tlie 
Clerk  not  to  practice.  {i| 

AdmiMion  of  Attorneyt  and  Coun- 
self  on. 

Counsellors  not  to  practice  as  At- 
torneys, 8cc.  {iu| 

Oath  or  affirmation  of  Counsellors, 
and  Attorneys.  {iT-vi} 

All  process  in  the  Court,  to  be  is- 
sued in  the  name  of  the  President  of 
the  United  SUtcs.  }v} 

The  practice  of  the  Court  of  Ring's 
Bench  and  Chancery,  of  EngUnd, 
the  outlines  of  the  practice  of  the 
Court  {vii{ 

Endence  required  on  motions  for 
the  discharge  of  bail.  {iz| 

Service  of  a  subpoena  m  Equity 
suits,and  proceedings  afterwards.  \xi 
Form  of  returns  to  writs  of  error.  {  xi  | 

No  records  to  go  out  of  the  Clerk's 
Office,  or  from  the  Coiul  Room,  {xii, 
xxxivj 

Amdavits  may  be  taken  of  the  va- 
lue of  the  matter  in  controversy  in  a 
suit  |xiii| 

Counsellon  may  be  admitted  as 
Attorneys.  ]xiv| 

Plaintiff  may  proceed  ex  parte, 
when  defendant  fails  to  appear.  { xv  { 

Defendant  may  proceed,  when 
writ  of  error  issues  thirty  days  before 
tlie  meeting  of  the  Court  (x?i{ 

Rates  of  damages  to  be  allowed  by 
the  Court  {xvii,  xviii{ 


Rules  as  to  trials  and  conUauaneei. 
{xix,  xxxi| 

Proceedings  where  the  writ  of 
error  IB  9.  mpermteoM.  {xix( 

Assignment  of  errors,  and  putting 
cases  at  issue.  {xix| 

Security  for  costs.  |xx{ 

Proceeding  to  enforce  payment 
of  costs.  {xxi{ 

Costs  upon  reversal.  {xxii{ 

But  two  Counsel  shall  be  allowed 
to  arg^e  for  each  party,  {xxiii} 

Proceedings  upon  order  for  fur* 
ther  proof.  fxxiv{ 

Original  papers,  when  to  be  sent 
up  with  the  record,  {xxv} 

Mode  of  taking  new  evidence, 
{xxvi} 

No  case  shall  be  heard,  until  • 
printed  brief  sliall  luive  been  fiimiili- 
ed  to  the  Court  by  Counsel  {viiL 

xxvii} 

Proceedings  where  either  purtv 
dies  pending  a  writ  of  error,  {xxviiij 

When  cases  shall  be  docketeo, 
and  the  records  filerl.  Proceedii^ 
in  the  fiulure  to  do  this,  {xzix} 

No  cause  shall  be  heard,  until  n 
complete  record  shall  be  filed.  {  xzx{ 

Motion  for  a  certiorari  for  diminu* 
tion  of  the  record,  {xxxi} 

Exceptions  to  evidence,  in  Admi- 
ralty and  Equity  cases.  {xxxii{ 

Motions  not  required  by  the  lultf 
of  the  Court  to  be  put  on  the  dock- 
et, when  to  be  made,  {xxxiii} 


L  Ordered^  That  the  clerk  of  this  Court,  do  reside  and  keep 
his  office  at  the  scat  of  the  National  Government,  and  that  he 
do  not  practice,  either  as  an  attorney  or  a  counsellor,  in  this 
Court,  while*  he  shall  continue  to  be  clerk  of  the  same. 

Febmary  Term  1790. 


M  ORDERS  OF  COURT. 

*• 

II.  Orderedj  That  (until  farther  order,)  it  be  requisite  to  the 
admission  of  attorneys,  or  counsellors,  to  practice  in  this 
Court,  that  they  shall  have  been  such  for  three  years  past  in 
the  Supreme  Courts  of  the  state  to  which  they  respectively  be- 
long ;  and  that  their  private  and  professional  characters  shall 
appear  to  be  fair.  February  Term  1790. 

III.  Ordered^  That  counsellors  shall  not  practice  as  attor- 
neys, nor  attorneys  as  counsellors,  in  this  Court. 

F^ruary  Term  1790. 

IV.  Orderedy  That  they  shall  respectively  take  the  following 
oath,  viz.  I,  do  solemnly  swear,  that  I  will  demean 
myself,  (as  an  attorney  or  counsellor  of  the  Court)  uprightly, 
and  according  to  law,  and  that  I  will  support  the  Constitution 
of  the  United  States.  February  Term  1790. 

V.  Ordered^  That  (unless,  and  until  it  shall  be  otherwise 
provided  by  law,)  all  process  in  this  Court,  shall  be  in  the 
name  of  the  President  of  the  United  States. 

February  Term  1790. 

VI.  Ordered^  That  the  counsellors  and  attorneys  admitted 
to  practice  in  this  Court,  shall  take  either  an  oath,  or  in  pro- 
per cases  an  affirmation,  of  the  tenor  prescribed  by  the  rule  of 
this  Court  on  this  subject,  made  at  the  February  term  1790,  viz. 
I,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,) 
that  I  will  demean  myself,  as  attorney  or  counsellor  of  this 
Court,  uprightly,  and  according  to  law,  and  that  I  will  support 
the  Constitution  of  the  United  States.     February  Term  1791. 

VII.  The  Chief  Justice,  in  answer  to  the  motion  of  the  At- 
torney-General, informs  him,  and  the  bar;  that  this  Court 
consider  the  practice  of  the  Court  of  King's  Bench  and  of 
Chancery,  in  England,  as  affi)rding  outlines  for  the  practice  of 
this  Court;  and  that  they  will,  from  time  to  time,  make  such 
alterations  therein  as  circumstances  may  render  necessary. 

^v^t  Term  1791. 

VIII.  The  Court  give  notice  to  the  gentlemen  of  the  bar^ 
that  hereafter  they  will  expect  to  be  furnished  with  a  statement 
of  the  material  points  of  the  case,  from  the  counsel  on  each  side 
of  the  cause.  February  Term  1795. 

IX.  The  Court  declared.  That  all  evidence  on  motions  for  a 
discharge  upon  bail,  must  be  by  way  of  deposition,  and  not 
viva  voce.  February  Term  \7d5, 


X.  Ordered^  That  process  of  subpoena,  issuing  out  of  this 
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Court,  in  any  suit  in  equity,  shall  be  served  on  the  defendant 
sixty  days  before  the  return  day  of  the  said  process;  and  far- 
ther, that  if  the  defendant,  on  such  service  of  the  subpoena, 
should  not  appear  at  the  return  day  contained  therein,  the 
complainant  shall  be  at  liberty  to  proceed  ex  parte. 

August  Term  1796. 

XI.  It  is  ordered  by  the  Court,  That  the  clerk  of  the  Court 
to  which  any  writ  of  error  shall  be  directed,  may  make  return 
of  the  same,  by  transmitting  a  true  copy  of  the  record,  and  of 
all  proceedings  in  the  cause,  under  his  hand  and  the  seal  of  the 
Court  February  Term  1797. 

XII.  It  is  ordered  by  the  Court,  That  no  record  of  the  Court 
be  suffered  by  the  clerk  to  be  taken  out  of  his  office,  but  by  the 
consent  of  the  Court ;  otherwise  to  be  responsible  for  it. 

August  Term  1797. 

XIII.  Ordered^  That  the  plaintiff  in  error  be  at  liberty  to  show, 
to  the  satisfaction  of  this  Court,  that  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  2()00  dollars,  exclusive  of  costs;  this 
to  be  made  to  appear  by  affidavit,  and  days'  notice  to  the 
opposite  party,  or  their  counsel,  in  Georgia.  Rule  as  to  affi- 
davits to  be  mutual.  August  Term  1800. 

XIV.  Ordered^  That  counsellors  may  be  admitted  as  attor- 
neys in  this  Court,  on  taking  the  usual  oath. 

August  Term  1801, 

XV.  It  is  ordered^  That  in  every  cause,  when  the  defendant 
in  error  fails  to  appear,  the  plaintiff  may  proceed  ex  parte. 

August  Term  1801. 

XVI.  It  is  ordered^  That  where  the  writ  of  error  issues  with- 
in thirty  days  before  the  meeting  of  the  Court,  the  defendant  is 
at  liberty  to  enter  his  appearance,  and  proceed  to  trial ;  other- 
wise the  cause  must  be  continued.  F^uary  Term  1803. 

XVII.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  Circuit  Court,  and  shall  ap- 
pear to  have  been  sued  out  merely  for  delay,  damages  shall  be 
awarded  at  the  rate  of  ten  per  centum  per  annum,  on  the 
amount  of  the  judgment.  February  Term  1803. 

XVIII.  In  such  cases,  where  there  exists  a  real  controversy, 
the  damages  shall  be  only  at  the  rate  of  six  per  centum  per  an- 
num. In  both  cases  the  interest  is  to  be  computed  as  part  of  the 
damages.  Febrvanj  Term  1803. 
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XIX.  AH  causes,  the  records  of  which  shall  be  delivered  to 
the  clerk  on  or  before  the  sixth  day  of  the  term,  shall  be  consi- 
dered as  for  trial  in  the  course  of  that  term.  Where  the  record 
shall  be  delivered  after  the  sixth  day  of  the  term,  either  party 
will  be  entitled  to  a  continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a  supersedeas  to  a 
judgment,  rendered  in  any  Court  of  the  United  States,  (except 
that  for  the  District  of  Columbia,)  at  least  thirty  days  previous 
to  the  commencement  of  any  term  of  this  Court,  it  shall  be  the 
duty  of  the  plaintiff  in  error  to  lodge  a  copy  of  the  record  with 
the  clerk  of  this  Court,  within  the  first  six  days  of  the  term ;  and 
if  he  shall  fail  to  do  so,  the  defendant  in  error  shall  be  permit- 
ted, afterwards,  to  lodge  a  copy  of  the  record  with  the  clerk, 
and  the  cause  shall  stand  for  trial,  in  like  manner  as  if  the  re- 
cord had  come  up  within  the  first  six  days;  or  he  may,  on  pro- 
ducing a  certificate  from  the  clerk,  stating  the  cause,  and  that 
a  writ  of  error  has  been  sued  out,  which  operates  as  a  superse- 
deas to  the  judgment,  have  the  said  writ  of  error  docketed  and 
dismissed.  This  rule  shall  apply  to  all  judgments  rendered  by 
the  Court  for  the  District  of  Columbia,  at  any  time  prior  to  a 
session  of  this  Court 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error,  if  errors  shall  not  have  been  as- 
signed in  the  Court  below,  to  assign  them  in  this  Court,  at  the 
commencement  of  the  term,  or  so  soon  thereafter  as  the  re- 
cord shall  be  filed  with  the  clerk,  and  the  cause  placed  on  the 
docket ;  and  if  he  shall  fail  to  do  so,  and  shall  also  fail  to  assign 
them  when  tlie  cause  shall  be  called  for  trial,  the  writ  of  error 
may  be  dismissed  at  his  cost;  and  if  the  defendant  shall  refuse 
to  plead  to  issue,  and  the  cause  shall  be  called  for  trial,  the 
Court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  rights  of  the 
cause.  February  Term  1806. 

XX.  Orderedy  That  all  parties  in  this  Court,  not  being  resi- 
dents of  the  United  States,  shall  give  security  for  the  costs  ac- 
cruing in  this  Court,  to  be  entered  on  the  record. 

February  Term  1808. 

XXI.  Orderedy  That  upon  the  clerk  of  this  Court  producing 
satisfactory  evidence  by  affidavits,  or  the  acknowledgment  of 
the  parties,  or  their  sureties,  of  having  served  a  copy  of  the 
bill  of  costs,  due  by  them  respectively  in  this  Court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such 
parties  or  sureties  respectively,  to  compel  payment  of  the  said 


costs. 


■«    .  XXII.  Ordered,  That  upon  the  reversal  of  a  judgment  or 
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decree  of  the  Circuit  Court,  the  party  in  whose  favour  the  re- 
versal is,  shall  recover  his  costs  in  the  Circuit  Court. 

February  Term  18ia 

XXIII.  Ordered,  That  only  two  counsel  be  permitted  to 
argue  for  each  party,  plaintiff  and  defendant,  in  a  cause. 

February  Term  1812. 

XXIV.  It  is  ordered  by  the  Court,  That  in  all  cases  where 
farther  proof  is  ordered  by  the  Court,  the  depositions  which 
shall  be  taken,  shall  be  by  a  commission  to  be  issued  from  this 
Court,  or  from  any  Circuit  Court  of  the  United  States. 

February  Term  1816. 

XXV.  Whenever  it  shall  be  necessary  or  proper,  in  the  opi- 
nion of  the  presiding  Judge  in  any  Circuit  Court,  or  District 
Court  exercising  Circuit  Court  jurisdiction,  that  original  pa- 
pers of  any  kind  should  be  inspected  in  the  Supreme  Court 
upon  appeal,  such  presiding  Judge  may  make  such  rule  or 
order  lor  the  safe  keeping,  transporting,  and  return,  of  such 
original  papers,  as  to  him  may  seem  proper;  and  this  Court 
will  receive  and  consider  such  original  papers  in  connexion 
with  the  transcript  of  the  proceedings.    Iwuary  Term  1817. 

XXVI.  In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  Court,  the 
evidence  by  testimony  of  witnesses,  shall  be  taken  under  a 
commission,  to  be  issued  from  this  Court,  or  from  any  Cir- 
cuit Court  of  the  United  States,  under  the  direction  of  any 
Judge  thereof;  and  no  such  commissions  shall  issue,  but  upon 
interrogatories  to  be  filed  by  the  party  applying  for  the  com- 
mission, and  notice  to  the  opposite  party,  or  his  agent  or  at- 
torney, accompanied  with  a  copy  of  the  interrogatories  so 
filed,  to  file  cross  interrogatories,  within  twenty  days  from  the 
service  of  such  notice.  Provided^  however,  that  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open 
Court,  in  cases  where  by  law  it  is  admissible. 

Ffbtuary  Term  1817. 

XXVIL  After  the  present  Term,  no  cause  standing  for  ar- 
gument will  be  heard  by  the  Court,  until  the  parties  shall  have 
furnished  the  Court  with  a  printed  brief,  or  abstract  of  the 
cause,  containing  the  substance  of  all  the  material  pleadings, 
facts  and  documents,  on  which  the  parties  rely,  and  the  points 
•f  law  and  fact,  intended  to  be  presented  at  the  argument. 

February  Term  1821. 

XXVIII.  Whenever,  pending  a  writ  of  error,  or  appeal  in  this  ' 
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Court,  either  party  shall  die,  the  proper  representatives  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the  nature 
of  the  case,  may  voluntarily  come  in  and  be  admitted  parties 
to  the  suit^  and  thereupon  the  cause  shall  be  heard  and  deter- 
mined, as  m  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record;  and  thereupon,  on  motion,  obtam  an 
order,  that,  unless  such  representatives  shall  become  parties, 
within  the  first  ten  days  of  the  ensuing  term,  the  parly  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed ;  and  if  the  party  so  mov- 
ing, shall  be  plaintiff  m  error,  he  shall  be  entitled  to  open  the 
record,  and,  on  hearing,  have  the  same  reversed,  if  it  be  erro- 
neous. Provided^  however,  that  a  copy  of  every  such  order 
shall  be  printed  in  some  newspaper,  at  the  seat  of  government, 
in  which  the  laws  of  the  United  States  shall  be  printed  by  au- 
thority, three  successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  Term  of  the  Supreme  Court,  then  next  en- 
suing. February  Term  1821. 

XXIX.  In  all  cases  where  a  writ  of  error,  or  an  appeal  shall 
be  brought  to  this  Court,  from  any  judgment  or  decree  render- 
ed thirty  days  before  the  term  to  which  such  writ  of  error  or 
appeal  shall  be  returnable,  it  shall  be  the  duty  of  the  plaintiff 
in  error,  or  appellant,  as  the  case  may  be,  to  docket  the  cause, 
and  file  the  record  thereof,  with  the  clerk  of  this  Court,  with- 
in 'the  first  six  days  of  the  term;  on  failure  to  do  which,  the 
defendant  in  error,  or  appellee,  as  the  case  may  be,  may  docket 
the  cause,  and  file  a  copy  of  the  record  with  the  clerk,  and 
thereupon  the  cause  shall  stand  for  trial,  in  like  manner  as  if 
the  record  had  been  duly  filed  within  the  first  six  days  of  the 
term;  or,  at  his  option,  he  may  have  the  cause  docketed  and 
dismissed,  upon  producing  a  certificate  from  the  clerk  of  the 
Court,  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying,  that  such  writ  of  error  or  appeal  had 


XXX.  No  cause  will  hereafter  be  heard,  until  a  complete 
record  shall  be  filed,  containing  in  itself,  without  references, 
(dhmdej  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  Court. 


XXXI.  No  certiorari  for  diminution  of  the  record,  shall  be 
hereafter  awarded  in  any  cause,  unless  a  motion  therefor  shall 
be  made  in  writing,  and  the  facts  on  which  the  same  is  found- 
ed, shall,  if  not  admitted  by  the  other  party,  be  verified  by  affi- 
davit. And  all  motions  for  such  certiarariy  shall  be  made  at  the 


been  duly  sued  out  and  allowed. 


February  Term  1823. 
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first  term  of  the  entry  of  the  cause,  otherwise,  the  same  shall 
not  be  panted,  unless  upon  special  cause  shown  to  the  Court, 
accounting  satisfactorily  for  the  delay.      January  Term  1824. 

XXXII.  In  all  cases  of  equity  and  admiralty  jurisdiction, 
heard  in  this  Court,  no  objection  shall  hereafter  be  allowed  to 
be  taken  to  the  admissibility  of  any  deposition,  deed,  grant, 
or  other  exhibit,  found  in  the  record,  as  evidence,  unless  ob- 
jection was  taken  thereto  in  the  Court  below,  and  entered  of 
record ;  but  the  same  shall  otherwise  be  deemed  to  have  been 
admitted  by  consent.  February  Term  1825. 

XXXIII.  On  Saturday  of  each  week,  during  the  sitting  of  the 
Court,  motions  in  cases  not  required  by  the  rules  of  Court  to 
be  put  upon  the  docket,  shall  be  entitled  to  preference,  if  such 
motions  shall  be  made  before  the  Court  shall  have  entered  up- 
on the  hearing  of  a  cause  upon  the  docket 

FAruary  Term  1825. 

XXXIV.  Ordered^  That  after  the  present  term,  no  origi- 
nal record  shall  be  taken  from  the  Supreme  Court  Room,  or 
from  the  office  of  the  clerk  of  this  Court. 

February  Term  1825. 

There  having  been  one  associate  justice  of  the  Supreme 
Court  appointed  since  its  last  session,— It  is  ordered^  That  the 
following  allotment  be  made  of  the  Chief  Justice  and  the  asso- 
ciate justices  of  the  said  Supreme  Court  among  the  Circuits^ 
agreeably  to  the  Act  of  Congress  in  such  cases  made  and  pro- 
vided:— 

For  the  First  Circuit — The  Hon.  Joseph  Story. 

For  the  Second  Circuit — The  Hon.  Smfth  Thompson. 

For  the  Third  Circuit— The  Hon.  Bushrod  Washington. 

For  the  Fourth  Circuit — The  Hon.  Gabriel  Duval. 

For  the  Fifth  Circuit— The  Hon.  John  Marshall,  C%./t«/tCf. 

For  the  Sixth  Circuit — The  Hon.  William  Johnson. 

For  the  Seventh  Circuit — The  Hon^  Robert  Trimble. 

January  Term  1827'. 
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Clement  S.  Homt,  Appellant,  vs,  Christopher  Rhodes, 
William  Ennis,  and  Richard  K.  Randolph,  Administra- 
tors OF  Lewis  Rousmaniere,  deceased,  Appellees. 

It  it  ft  princi|ile  of  eqirity,  that,  when  an  instrument  is  drawn  and  exe- 
cuted»  which  professes^  or  is  intended,  to  carry  into  execution  an  s^fiTf^ 
ment,  whether  in  writing'  or  by  parol,  previously  entered  into  {  but  which, 
by  mistake  of  the  draftsman,  either  in  fact  or  in  law,  does  not  fulfil^  Qr 
which  violates  the  manifest  intention  of  the  parties  to  the  ac^eeraent  \ 
equity  will  correct  the  mistake,  so  as  to  produce  a  conformity  of  the  in- 
strument to  the  agreement.  {13} 
Hie  execution  of  instruments,  fiiirly  and  legally  entered  into,  is  one  of  the 
peculiar  branches  of  equity  jurisdiction ;  and  a  Court  of  Equity  will 
compel  a  delinquent  party  to  perform  his  agreement,  according  to  the 
terms  of  it,  and  to  the  manifest  intention  of  the  parties.  {13} 
So,  if  the  mistake  exist,  not  in  the  instrument,  winch  is  intended  to  give 
effect  to  the  agreement,  but  in  the  agreement  itself,  and  is  clearly  prov- 
ed to  have  been  the  result  of  ignorance  of  some  material  fact ;  a  Court 
of  Equity  will,  in  general,  grant  relief,  according  to  the  nature  of  the 


If  an  agreement  was  not  foundea  on  a  mistake  of  any  material  fact,  and  if 
it  was  executed  in  strict  conformitv  with  itself,  it  would  be  unprece- 
dented, for  a  Court  of  Equity  to  decree  another  security  to  be  given, 
different  from  that  which  had  been  agreed  upon ;  or  to  treat  the  case 
as  if  such  other  security  had,  in  fact,  been  agreed  upon  and  executed. 

Courts  of  Eqmty  may  compel  parties  to  execute  theur  agreements,  but.it 
has  no  power  to  make  agreements  for  them.  The  death  of  one  of  the 
parties,  and  the  consequent  inefficiency  of  the  security  selected,  intends! 
to  be  valid  and  complete,  but  which  was  not  so,  will  not  give  the  right  of 
inteiference.  {14{ 
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(Hunt  V8.  Rousmaniere's  Adm. ) 

A  mistake  arising  from  igiK)rance  of  law,  is  not  a  ground  for  reforming  » 
deed  founded  on  such  mistake ;  C3ccept  in  some  few  cases,  and  those  of  pe- 
culiar cliaracters.  }15{ 

If  the  obligee  of  a  joint  bond,  bv  two  or  more,  agree  with  one  obligor  to 
release  him,  and  do  so,  and  all  the  obligors  are  thereby  discharged  at 
law,  equity  will  not  afford  relief  against  the  legal  consequences;  aluiough 
the  release  was  giveir  under  a  manifest  misapprehension  of  the  legal  ef- 
fect of  it,  in  relation  to  the  other  obligors.  {16} 

Ji  seenUf  that  there  may  be  cases  in  which  a  Court  of  Equity  will  relieve 

'  against  a  plain  mistake,  arising  from  ignorance  of  law.  But  where  par- 
ties, upon  deliberation  and  advice,  reject  one  species  of  security,  and  agree 
to  select  another,  under  a  misapprehension  of  the  law  as  to  the  nature  of 
tlie  security  tlms  selected ;  a  Court  of  Equity  will  not,  on  the  ground  of 
misapprehension,  and  the  iiisufHcicncjr  of  the  security,  in  consequence 
of  a  subsequent  event  not  foreseen ;  direct  a  security  of  a  different  cha- 
racter to  be  given,  or  decree  that  to  be  done,  which  the  parties  supposed 
would  have  been  effected  by  the  instrument,  which  was  finally  agreed 
upon.  The  Court  would  be  much  less  disposed  to  interfere  in  such  a  case, 
in  favour  of  a  particular  creditor,  against  the  general  creditors  of  an  insol- 
vent estate.  {17} 

THE  appellant  filed  a  bill  on  the  Chancery  side  of  the  Cir- 
cuit Court  of  the  United  States,  for  the  district  of  Rhode 
Island,  setting  forth,  that,  in  January  18£0,  Lewis  Rousmanierr 
obtained  from  him  two  loans  of  money,  amounting,  together^ 
to  2150  dollars.;  and,  at  the  time  the  first  loan  was  made, 
Rousmaniere  offered  to  give,  in  addition  to  his  notes,  a  bill  of 
sale,  or  mortgage  of  his  interest,,  in  the  brig  Nereus,  then  at 
sea,  as  a  collateral  security  for  the  repayment  of  the  money. 
A  few  days  after  the  delivery  of  the  first  note,  dated  11th  of 
January  1820,  he  executed  a  power  of  attorney,  autliorizing 
the  plaintiff  to  make  and  execute  a  bill  of  sale,  of  three- 
fourths  of  the  Nereus,  to  himself,  or  to  any  other  person; 
and  in  the  event  of  the  loss  of  the  vessel,  to  collect  the  mo- 
ney which  should  become  due,  on  a  policy,  by  which  the  vessel 
and  freight  were  insured.  In  the  power  of  attoniey  it  was  re- 
cited, that  it  was  given  as  collateral  security  for  the  payment  of 
thenotes^  and  was  to  be  void  on  their  payment;  on  the  failure 
of  which,  the  plaintiff  was  to  pay  the  amount  and  all  expenses, 
and  to'  return  the  residue  to  Rousmaniere.  On  the  21st  of 
March  1821,  an  additional  sum  of  700  dollars  was  loaned,  for 
which  a  note  was  taken,  and  similar  power  of  attorney  given, 
to  sell  his  interest  in  the  schooner  Industry;  this  vessel  being 
also  still  at  sea. 

On  the  6th  of  May  1820,  Rousmaniere  died  intestate  and 
insolvent,  having  paid  200  dollars  on  account  of  the  notes ; 
and  the  plaintiff  gave  notice  of  his  claim,  to  the  Commission- 
ers of  Insolvency,  appointed  under  the  authority  of  the  Insol- 
vent Law  of  Rhode  Island.  The  plaintiff  in  his  bill  alleged, 
that,  on  the  return  oi  the  Nereus  and  Industry,  he  took  pos- 
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sesion  of  them,  and  offered  the  interest  of  the  intestate  in  them, 
for  sale ;  and  the  defendants  having  forbade  the  sale,  this  bill 
was  brought  to  compel  them  to  join  in  it. 

To  this  bill  the  defendants  demurred ;  and  their  demurrer 
was  sustained  in  the  Circuit  Court ;  but  leave  was  given  to  the 
plaintiff  to  amend.  An  amended  bill  was  then  filed,  in  which 
it  was  stated,  that  it  was  expressly  agreed  between  the  parties, 
that  Rousmaniere  was  to  give  specific  security  on  the  Nereus 
and  Industry,  and  that  he  offered  to  execute  a  mortgage  oli 
them.  Counsel  was  consulted  on  the  subject,  who  advised 
that  the  power  of  attorney,  which  m^s  actually  executed,  should 
be  taken  in  preference  to  a  mortgage,  because  it  was  equally 
valid  and  effectual  as  a  security,  and  would  prevent  the  ne- 
cessity of  changing  the  papers  of  the  vessels,  or  of  taking  pos- 
bession  of  them  on  their  return  to  port.  These  securities  were, 
it  was  alleged,  executed  with  a  full  belief  that  they  would, 
and  with  intention  that  they  should,  give  to  the  plaintiff,  as  full 
and  perfect  a  security,  as  would  be  given  by  a  mortgage. 

The  defendants  having  also  demurred  to  the  amended  bill, 
the  Circuit  Court  decided  in  favour  of  the  demurrer,  and  dis: 
missed  the  bill ;  and  an  appeal  was  entered  to  this  Court.-— 
At  the  February  session,  1823,  this  Court  considered  that  the 
appellant  might  be  entitled  to  the  relief  prayed  for  in  Equity, 
but  the  respondents  were  permitted  to  withdraw  their  demur- 
rer, and  to  file  an  answer  m  the  Court  below.  8  Wheat.  174. 
The  answer  of  the  defendants  admits  the  loans  of  money,  and 
the  delivery  of  the  promissory  notes,  and  that  but  two  hun- 
dred dollars  were  paid  before  the  death  of  the  intestate.  The 
execution  of  the  powers  of  attorney  was  also  admitted,  but 
it  was  denied  that  possession  of  the  vessels  was  taken  by  the 
appellant;  and  they  alleged  their  resistance  of  the  attempt  to 
take  possession  of  them. 

The  answer  also  asserts  ignorance  of  any  agreement  for  a 
specific  lien  on  the  vessels,  except  thaX  imported  by  the  lan- 
f>^nage  of  the  powers  of  attorney;  that  they  had  heard  and  be- 
lieved that  the  appellant  meant  to  be  concerned,  as  a  partner, 
in  the  voyage  of  one  of  the  vessels,  which  was  relinquished, 
and  that  afterwards  he  offered  to  loan  the  money  on  security; 
upon  which  the  intestate  offered  to  give  a  mortgage,  but  the  ap- 
pellant preferred  taking  the  powers  of  attorney,  to  avoid  in- 
convenience, and  took  the  powers  of  attorney,  by  advice  of 
counseL  The  answer  also  states,  that  a  bill  of  sale  of  the 
vessels,  dated  the  day  before  the  death  of  the  intestate,  by 
which  the  vessels  were  intended  to  be  conveyed  to  one  Bate- 
man,  and  which  the  respondents  state  they  had  heard,  and  be- 
lieved was  intended  to  be  executed  on  the  evening  of  that 
day.  The  answ^  also  alleges  the  insolvency  of  Rousmaniere, 
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and  that  it  existed  a  long  time  before  his  death;  which  they  asr 
sert.must  have  been  known  to  the  appellant,  and  that  the  intes- 
tate resorted  to  improper  modes  to  keep  up  his  credit. 

The  evidence  taken  in  the  case,  consisted  of  the  deposir 
tion  of  Mr.  Hazard,  the  counsel  who  drew  the  papers,  and  in 
which  he  stated,  that  they  were  intended  by  both  parties  to 
have  the  effect  of  a  specific  lien  or  mortgage,  and  he  advis- 
ed them  they  would  have  that  effect;  and  also  the  deposition  of 
Mr.  Merchant,  to  show  that  the  appellant  admitted  that  the 
motive  by  which  he  was  induced  to  make  the  loan,  was  to  com- 
pensate Rousmaniere  for  the  disappointment  sustained  by  his 
not  uniting  with  him  in  a  voyage  of  one  of  his  vessels;  and, 
accordingly,  an  agreement  was  made,  by  which  the  appellant 
was  to  let  Rousmaniere  have  a  sum  of  money,  and  that  he  was 
to  give  a  bill  of  sale  of  a  certain  vessel ;  but  that  afterwards 
he  refused  to  take  the  same,  on  account  of  the  inconvenience 
and  difficulties  which  might  attend  the  same;  and  that  he  had 
consulted  with  Mr.  Hazard,  upon  the  subject,  who  told  him, 
that  he  could  or  would  draw  an  irrevocable  power  of  attor- 
ney to  sell,  which  would  do  as  well,  or  words  to  that  effect; 
and  which  was  accordingly  done. 

The  Circuit  Court  pronounced  a  decree,  declaring,  that  the 
appellant  had  no  specific  lien  or  security  upon  either  of  the 
vessels,  and  no  equity  to  be  relieved  respecting  them,  and 
dismissing  the  bill,  with  costs ;  from  which  decree,  an  appeal 
was  entered  to  this  Court. 

On  the  part  of  the  appellants,  it  was  contended,  that  the 
decree  ought  to  be  reversed,  and  a  decree  entered  for  the  apr 
pellant. 

That  the  answers  to  the  bill  do  not  respond  to  the  only  ma- 
terial facts  in  the  cause;  it  being  fully  proved,  that  the  powers 
of  attorney  were  intended  to  have  the  effect  of  a  specific  lien, 
the  appellant  is  entitled  to  the  relief  he  seeks,  upon  the  prin- 
ciples laid  down  in  th^  former  decisions  of  this  Court. 

The  case  was  argued  by  Mr.  Kimball  and  Mr.  Webster, 
for  the  appellant,  and  by  Mr.  Wirt,  Attorney  General,  and 
Mr.  Robbins,  for  the  appellees. 

For  the  appellant — 

The  Court,  in  concluding  their  opinion  in  the  former  case 
between  these  parties,  as  reported  in  8  Wheat,  174,  use 
this  language: — We  find  no  case  which  we  think  precisely 
in  point,  and  are  unwilling,  where  the  effect  of  the  instrument, 
the  power  of  attorney,  is  acknowledged  to  have  been  entirely 
misunderstood  by  both  parties,  to  say,  that  a  Court  of  Equity 
will  not  grant  relief."  In  the  opinion  of  the  Court,  the  plaintiff 
having  been,  in  equity,  entitled  to  the  relief  he  prayed  for,  the 
principal  question  now  is,  one  of  fact. 
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It  is  insisted,  that  no  essential  averment  in  the  bill,  is  contra- 
dicted by  the  answer. 

The  only  real  difference  between  them,  relates  to  the  posses- 
sion of  the  vessels. 

It  is  not  denied,  that  it  was  the  express  agreement  and  deli-^ 
berate  intention  of  the  parties,  that  the  plaintiff  should  have 
a  specific  security;  the  defendants  only  say  they  are  ignorant 
of  this  fact  > 

The  testimony  of  the  plaintiff,  then,  is  sufficient  to  entitle 
him  to  a  decree,  unless  the  defendants  have  Introduced  other 
facts,  that  are  clearly  inconsistent  with  it 

Admitting  the  origin  of  the  loan  to  the  intestate,  to  be  such 
as  the  appellees  say  they  have  heardy  and  believe  it  to  be;  this 
may  be  reconciled  with  the  alleged  intention  of  the  parties,  that 
one  should  give,  and  the  other  receive,  a  specific  security. 

If  the  appellant  did  assign  the  reasons  which  the  defendants 
say  they  have  heard j  and  believe^  he  assigned,  for  not  taking 
a  bill  of  sale,  that  circumstance  does  not  contradict  the  tes- 
timony of  the  plaintiff's  witness.  A  refusal  to  take  a  specific 
legal  security,  surely,  does  not  necessarily  exclude  an  agree- 
ment for  a  specific  equitable  security.  The  fact  mentioned  m 
the  answer,  may  import  simply  a  reference  to  a  legal  rights  as 
those  stated  by  the  plaintiff's  witness,  manifestly  do  to  an  eqin- 
table  tight.  There  is,  then,  no  contradiction  apparent  As  to 
the  bill  of  sale,  found  among  Rousmaniere's  papers,  it  obvi- 
ously discloses  a  design  to  commit  a  fraud. 

None  of  the  distinct  averments  contained  in  the  answer,  are  in 
opposition  to  the  allegations  of  the  bill;  and  none  of  them, 
with  the  exception  of  the  bill  of  sale,  are  derived  from  the 
personal  knowledge  of  the  defendants. 

The  general  rule  of  equity,  therefore,  that  declares  the  testi- 
mony of  a  single  witness  against  a  positive  averment  of  the  an- 
swer, to  be  insufficient  for  a  decree  in  favour  of  the  plaintiff, 
does  not  comprehend  the  present  case.  It  does  not  apply, 
where  the  answer  contains  no  direct  denial,  nor  where  the  facts 
stated,  are  not,  or  cannot,  be  within  the  defendants'  own  know-* 
ledge.  But  if  it  did  embrace  this  cause,  the  answer  ought 
not  to  prevail  against  this  bill. 

Where  a  single  witness,  in  support  of  the  bill,  is  corrobo- 
rated by  circumstances^  it  is  sufficient  for  a  decree  in  favour  of 
the  plaintiff;  and  this  is  the  fact  in  this  case.  9  Cranchy  160, 
Clarke's  Ex'rs.  vs.  Van  Reymsdyk,  Cooth  vs.  Jackson.  6  Ves. 
40.  Hefferw*.  Miller,  2  MunfAS,  Walton  vs.  Hobbs.  19, 
case  17,  Hunt  vs.  Ten  Eyck.  2  John.  Ch.  R.  92. 

The  power  of  attorney  was  a  part  of  plaintiff's  security; 
jand  a  letter  of  attorney,  that  is  part  of  a  security,  is  tVrwo- 
cable.  This  was  so  declared,  in  the  former  case  of  Hunt  vs. 
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Rousmanicre,  also  in  Walsh  vs.  Whitcomb,  in  2  Eap.  N.  F.  i?. 
565. 

It  has  been  ruled,  that  the  answer  containing;  the  denial,  may 
adso  contain  in  itself  the  circumstances,  giving  greater  credit 
to  a  single  witness,  sufficient  for  a  decree  against  the  defend- 
ant. In  a  case  cited  by  Chancellor  Kent,  in  Hunt  vs.  Ten  Eyck, 
St  John,  Chancery  Reports^  92;  the  fact  mentioned  in  the  answer, 
that  the  plaintiff  declined  taking  a  bill  of  sale,  from  an  unwil- 
lingness, to  have  his  name  appear  on  the  vessel's  papers,  Sec, 
and  took,  upon  advice  of  counsel,  a  letter  of  attorney  in  pre- 
ference, implies  of  itself,  that  a  specific  security  was  meditated 
by  the  parties ;  and  tends  to  show,  that  the  plaintiff  took  the 
power  of  attorney,  on  the  recommendation  or  assurance  of 
his  legal  adviser,  that  it  would  constitute  a  security  as  effec- 
tual as  a  bill  of  sale;  insuring  the  advantages,  without  producing 
the  inconveniences  of  that  conveyance.  The  circumstances 
of  the  appellant  declining  to  take  the  bill  of  sale,  for  the 
reasons  assigned,  and  that  the  powers  of  attorney  were  intend- 
ed to  give  a  specific  lien,  come  in  aid  of  the  appellant's  wit- 
ness, and  he  has  also  an  auxiliary  in  Merchant;  evidence,  ^nd 
the  circumstances  altogether,  establish  the  fact,  that  a  specific 
security  was  designed  and  agreed  upon.  It  is  an  elementary 
principle  of  equity,  that  where  parties  have,  by  contract,  given 
a  ri^ht,  but  have  not  provided  a  sufficient  remedy.  Courts  of 
Equity  will  interfere. 

Where  the  remedy  is  void  in  law,  a  Court  of  Equity  has  de- 
creed not  only  against  simple  contract,  but  against  judgment 
creditors.  Burgh  vs,  Francis,  cited  in  Finch  vs.  Earl  of  Win- 
chester, 1  P.  Wms,  279,  and  Taylor  vs.  Wheeler,  2  Verru  564 
—case  513. 

But  there  are  no  judgment  creditors  here  to  be  affected  by  a 
decree  in  favour  of  the  plaintiff. 

M,  Ibnblanque,  in  the  first  volume  of  his  Treatise  upon 
'  Equity,  suggestSy  in  a  note,  page  38,  whether,  in  the  case 
of  Burgh  vs,  Francis,  the  second  incumbrance  had  not  notice 
of  the  former  incumbrance.  But  nothing  can  be  collected  from 
the  case  as  reported,  in  favour  of  tliis  suggestion.  The  pre- 
sumption is  entirely  the  other  way.  The  plaintiff  agreed  and 
contracted  for  a  lien  on  the  vessels,  and  the  other  creditors  of 
Rousmaniere  trusted  to  his  general  credit,  and  are  entitled  only 
to  what  property  belonged  to  him,  subject  to  the  lien,  which 
a  Court  of  Equity  would  have  enforced  against  Rousmaniere 
himself. 

It  was  the  manifest  intention  of  the  parties  to  create  a.  spe- 
cific lien.  But  to  accomplish  their  object,  they  unhappily 
adopted  an  instrument,  the  legal  effect  of  which,  they  misun- 
derstood. It  was  a  mutual  mistake,  and  this  Court  appear  al- 
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ready  to  have  decided,  that,  notwithstaiiding  this  mistake  in 
law,  the  plaintiff  is  entitled  to  relief. 

The  case  is  one  of  an  agreement  between  parties,  which  has 
not  been  performed,  an  agreement  for  a  specific  security  for  a 
loan  of  money;  this  has  been  proved  by  the  testimony  of  one 
witness,  corroborated  by  circumstances,  and  not  denied  in  the 
answer.  It  b  riot,  therefore,  within  the  influence  of  Uj^fiprin- 
ciple,  which  requires  something  beyond  the  testimony  of  one 
witness,  to  sustain  the  allegations  of  a  bill  which  arc  denied 
in  the  answer.  It  is  a  case  of  mutual  errors,  as  to  the  kw, 
and  not  one  where  parties  have  run  their  risks  of  the  law.  It 
is  an  ag^ement  to  lend  money,  not  on  a  note,  but  on  the  ves- 
sels; and  if  the  Court  would  enforce  the  lien  against  Rousma- 
Tiiere,  they  should  do  it  now,  as  the  creditors  are  not  third 
persons,  but  have  no  other  right  than  he  would  have  if  alive. 

For  the  appellees — 

The,  whole  of  the  proceedings,  and  the  decisions  of  the 
Court  below,  npon  the  case,  will  be  found  in  2  Mason's  Rep,  244. 
8  Wheat.  174,  and  3  Alason's  Rep,  294.  It  is  now  a  question 
between  creditors,  and  is,  whether  the  Court  will  attach  a  lien 
when  none  existed  ?  It  is  a  case'  where  a  party  having  re* 
jected  a  security,  now  avers,  and  asks  the  Court  to  give  him 
the  security  he  refused.  The  allegations  in  the  bill  are  denied 
by  the  answer,  and  they  are  proved  by  one  witness  only. 

This  is  insufficient,  and  such  evidence  is  dangerous,  Poole 
V9.  Cabanes  et  aL  8  T,  Rep,  328.  Upon  the  question,  whe- 
ther the  Court  will  relieve  against  a  mistake  in  law, — in  2 
Johns.  Cases  in  Chancery^  51.  60,  this  was  expressly  decided 
not  to  be  within  the  power  of  a  Court  of  Equity. 

Taking  the  fact  to  be  as  stated  by  him,  the  appellant  is  not 
entitled  to  relief. 

This  Court  have  decided,  in  this  case,  that  the  agreement 
made  by  the  appellant  with  Rousmaniere,  created  no  lien  upon 
the  vessels  in  question,  though  they  intended  it  should,  and 
thought  it  would  create  a  lien;  that  Rousmaniere  parted  with 
no  title;  that  the  plaintiff  acquired  none  in  the  vessels.  The 
reason  why  this  decision  did  not  finally  dispose  of  this  case, 
was,  that  the  Court  entertained  a  doubt,  whether  this  intention 
to  create  a  lien,  which  was  not,  in  fact,  created,  did  not  con- 
stitute a  ground  of  relief  in  the  case.  And  this  case  stands  now 
to  be  argued  upon  this  doubt. 

The  question  is,  whether  a  Court  of  Equity  can  relieve 
agiunst  a  mistake  made  by  the  parties  in  making  their  contract^ 
not  in  matter  of  fact,  but  in  matter  of  law,  and  relieve,  to  the 
prejudice  of  a  title  vested  by  law  in  third  parties  ?  Whether 
equity  can  create  a  title  where  none  does  exist,  and  destroy  a 
title  where  one  does  exist?  This  is  beyond  the  province  and 
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power  of  equity ;  beyond  the  legitimate  power  of  a  sovereign 
legislator,  and  can  only  be  done  by  that  despotic  poWer,  which 
is  limited  only  by  its  own  wilL  If  the  parties  make  their  agree- 
ment, and  make  it  exactly  as  they  intended,  and  it  creates  no 
title,  will  the  Court  make  the  title  ? 

If  it  should  be  asked,  why  a  Court  of  Equity  should  re- 
lieve against  a  mistake  in  matter  of  fact,  and  not  in  matter  of 
law,  the  reason  is  obvious.  When  a  mistake  of  fact  is  com- 
mitted by  the  parties,  in  making  their  contract,  the  mistake  is 
corrected,  or  supposed  to  be  corrected,  and  the  relief  is  giv- 
^n  according  to  that  corrected  statement  Equity,  then,  does 
what  the  law  would  have  done,  had  there  been  no  such  mistake. 
The  Court  keeps  to  its  office  of  merely  pronouncing  the  law 
upon  the  fact,  as  it  was  understood,  and  meant  to  be,  between 
the  parties.  But  when  a  mistake  of  the  law  is  made  by  the 
parties  in  making  their  contract,  if  relief  is  given,  it  is  given, 
not  upon  the  fact,  as  understood  and  meant  by  the  parties, 
but  upon  the  conception  of  the  parties  as  to  the  legal  effect  of 
that  fact  No  mistake  is  corrected,  or  supposed  to  be  correct- 
ed, that  relief  might  be  given  according  to  law;  but  the  mis- 
take is  to  stand,  and  the  law  is  to  be  bent  and  accommodated  to 
it.  Equity  is  to  consider  the  law  not  to  be  what  it  is,  but  what 
the  parties  conceived  it  to'be,  and  to  decree  relief  accordingly. 

It  is  a  principle  of  jurisprudence,  that  every  one  in  his  acts 
and  contracts  is  presumed  to  be  conversant  with  the  law  ;  or, 
if  ignorant,  that  he  is  to  be  made  to  abide  the  consequences. 
This  principle  is  essential,  if  not  to  the  existence,  at  least  to 
the  well  being  of  society. 

Cited,  the  case  of  Lepard  vs,  Vernon,  reported  2  Vezey  4' 
Beamy  51-2^-3. 

But  suppose  that  a  mistake  of  the  law  was  a  general  ground 
of  relief,  would  it  avail  the  plaintiff,  in  this  case  ?  Here  is  only 
equity  on  his  side ;  but  on  the  other,  there  is  law  and  equal 
equity  combined.  And  it  is  a  settled  principle^  that  a  naked 
equity,  is  never  to  prevail  against  both  law  and  equity.  The 
appellant  never  having  acquired  any  title  to  the  vessels,  by  his 
agreement,  nor  by  any  proceedings  under  it,  has  only  a  naked 
equity.  He  parted  with  his  money,  trusting  to  his  agreement, 
as  constituting  a  security  thereTor,  upon  the  vessels.  This  is 
his  equity.  The  title  of  the  vessels  being  Rousmaniere's,  to 
his  death,  at  his  death  passed  to  his  kg^l  representatives,  who 
the  respondents  are.  The  legal  title,  then,  is  in  them.  His 
estate  being  insolvent,  is  in  them  as  trustees,  for  his  general 
creditors ;  and,  being  greatly  insolvent,  they  are  sufferers,  as 
well  as  the  appellant;  trusting  to  his  propertyfor  their  indemni- 
ty. In  their  equity  he  shares  equally  with  them,  and  has  re- 
ceived it;,  but  by  agreement  to  be  without  prejudice  to  this  suit. 
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Bat  from  his  ^uity  they  are  excluded*  The  Court  will  take 
notice,  that,  by  the  laws  of  Rhode  Isl&nd,  no  priorities  or  pre- 
ferences take  place  among  creditors,  in  the  distribution  or  in- 
testate estates;  whether  solvent  or  insolvent 

A  naked  equity  is  never  to  prevail  against  equal  equity,  and 
title,  combined. 

The  respondents  are  the  creditors,  for  they  hold  in  tnuit  for 
the  creditors.  If^  then,  it  were  to  be  admitted*  that,  if  mistake 
of  the  law  was  a  principle  of  relief  subject  to  this  limitation, 
that  it  does  not  extend,  and  cannot  be  extended,  to  a  stranger 
to  the  contract  in  which  the  mistake  was  committed;  this  case 
does  not  come  within  the  principle ;  for  it  is  excluded  by  this 
limitation. 

Mr.  Justice  Washington  delivered  the  opinion  of  the 
Courtr-^ 

This  case  was  before  this  Court  in  the  year  1 8£3,  and  is  report- 
ed in  8  WheaUm^  174,  and  was  then  argued  at  great  length,  by 
the  counsel  concerned  in  it.  After  lull  consideration,  it  was 
decided,  that  the  power  of  attorney,  given  by  Rousmaniere,  the 
intestate,  to  the  appellant.  Hunt,  authorizing  him  to  make  and . 
execute  a  bill  of  saLe  of  three-fourths  of  the  Nereus  and  of  the 
Industry,  to  himself,  or  to  any  other  person,  and  in  the  event 
of  their  being  lost,  to  collect  the  money  which  should  become 
due  under  a  policy  upon  them  and  their  freiglit ;  was  a  naked 
power,  not  coupled  with  an  interest,  which,  though  irrevoca- 
ble by  Rousmaniere,  in  his  lifetime,  expired  on  his  death. 

That  this  species  of  security  was  agreed  upon,  and  given 
under  a  misunderstanding,  by  the  parties,  of  its  legal  charac- 
ter, was  conceded,  in  the  argument  of  the  cause,  by  the  bar  and 
bench ;  and  the  second  question,  for  the  consideration  of  the 
Court,  was,  whether  a  Court  of  Equity  could  aflford  relief  in 
such  a  case,  by  directing  a  pew  security,  of  a  different  charac- 
ter, to  be  given ;  or  by  decreeing  that  to  be  done,  which  the  par- 
ties supposed  would  have  been  effected  by  the  instrument 
agreed  upon  ?  After  an  examination  of  the  cases,  applicable 
to  the  general  question,  it  was  stated,by  the  Chief  Justice,  wh6 
delivered  the  opinion  of  the  Court,  that  none  of  them  asserted 
the  naked  principle,  that  relief  could  be  granted,  on  the  ground 
of  ignorance  of  law,  or  decided,  that  a  plain  and  acknow- 
ledged mistake,  in  law,  was  beyond  the  reach  of  a  Court  of 
Equity.  The  conclusion,  to  which  he  came,  is  expressed  in 
the  following  terms  >— 

We  find  no  case,  which  we  think  precisely  in  point ;  and  . 
are  unwilling,  where  the  effect  of  the  instrument  is  acknow- 
ledged to  have  been  entirely  misunderstood,  by  both  parties, 
to  say,  that  a  Court  of  Equity  is  incapable  of  affording  relief. " 

Vol.  I.  B 


SUPREME  COURT. 


(Hunt  i».  RouBmaiiiere's  Adm.) 
The  decree  was,  accbrdiivgly,  reversed ;  but  the  case  beinj^ 
o'ne  in  which  creditors  \^ere  concerned,  the  Court,  instead  of 
|[^iving  a  fihal  decree  on  the  demurrer^  in  favour  of  the  plain- 
tiff, directed  the  cause  to  be  remanded,  that  the  Circuit  Court 
might  permit  the  defendants  to  withdraw  their  demurrer,  and 
to  answer  the  bill. 

,  Aft^r  the  cause  was  returned  to  that  Court,  the  demurrer 
was  withdrawn,  and  an  answer  was  filed,  in  which  the  defend- 
ants, after  admitting  the  loatis,  mentioned  in  the  bills,  by  the 
plaintiff  to  their  intestate,  and  the  notes,  given  for  the  same,  by 
the  latter,  and  their  non-payment ;  assert  their  ignorance  of  any 
agreement,  between  the  plaintiff  and  their  intestate,  that  the 
former  should  have  a  specific  security,  other  than  the  powers 
of  attorney,  to  sell  vessels  and  to  collect  the  proceeds,  or,  the 
amount  of  the  policies,  in  case  they  should  be  lost;  but  ex- 
press their  belief,  that  the  powers  of  attorney  were  selected  by 
the  plaintiff,  in  preference  to  the  other  securities,  which  were 
offered  by  the  intestate.  The  answer  further  states^  that  the 
eBtate  of  Rousmaniere  is  greatly  insolvent,  and  had  been  so  be- 
fore his  death ;  that  the  plaintiff  had  exhibited  and  proved 
his  demand,  as  stated '  in  his  bill,  before  the  Commissioners 
of  Insolvency,  duly  appointed,  upon  the  estate  of  Rousmaniere ; 
and  that  his  dividend  thereon  declared,  or  to  be  declared,  the 
defendants  were,  and  would  be  ready,  to  pay,  according  to  law. 

The  principal  deposition,  taken  in  the  cause,  is  that  of 
Benjamin  Hazard,  counsellor  at  law ;  v^ho  deposes,  that  he 
drew  the  powers  of  attorney,  annexed  to  the  original  bill. — 
That  on  the  day  the  first  power  was  executed,  Hunt  and  Rous- 
maniere came  to  his  office,  when  the  latter  stated,  that  the  for- 
mer had  loaned,  or  agreed  to  loan,  to  him,  a  sum  of  money, 
upon  security  to  be  given  by  him,  on  his  interest  in  the  brig  Ne- 
reiis,  and  that  he  was  desirous  the  security  should  be  as  ampk 
aod  available  to  Hunt,  as  it  could  be  made.  That  he  wished, 
and  was  ready,  to  give  a  bill  of  sale  of  the  properly,  or  a  mort- 
gage on  it,  oc  any  other  security,  which  Mr.  Huiit  might 
prefer.  Both  the  parties  declared  that  they  had  called  upon 
the  witness,  to  request  him  to  draw  the  writings,  and  to  ob- 
tain his  opinion,  as  to  the  kind  of  instrument  which  wouhl 
give  the  most  perfect  security  to  the  lender.  That  the  depo- 
nent then  told  the  parties,  that  a  bill  of  sale,  or  mortgage. 
Would  be  good  securit)',  but  that  an  irrevocable  power  of  at- 
torney, such  as  was  afterwards  executed,  would  be  as  effectu- 
al and  good  security,  as  either  of  the  others ;  arid  would  pre- 
vent the  necessity  of  changing  the  vessel's  papers,  and  of 
Hunt's  taking  possession  of  the  vessel,  upon  her  arrival  from 
sea.    That  the  parties  then  requested  him  to  draw  such  an  in- 
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strument,  as,  in  his  opinion,  would  most  effectually  and  fully 
secure  Mr.  Hunt ;  and  that  the  plaintiff  frequently  asked  him^ 
whilst  he  was  drawing  the  power,  and  after  he  had  finished, 
and  read  it  to  the  parties,  if  he  was  quite  certain  that  the  pow- 
er would  be  as  saie  and  available  to  him,  as  a  bill  of  sale,  or 
mortgage,  and  that  upon  his  assurances  that  it  was,  it  was 
then  executed,  ^he  witness  then  proceeds  to  express  his 
opinion,  from  his  knowledge  of  the  parties,  and  from  their 
declaration  at  the  time,  that  Rousmaniere  would  readily  hav'e 
given  an  absolute  bill .  of  sale  of  the  property,  or  any  other 
security  which  could  have  been  asked ;  and  that  Hunt  would 
not  have  accepted  the  one  which  was  afterwards  executed,  if 
he  had  not  considered  it  to  be  as  extensive  and  perfect  a  secu- 
rity, in  all  respects,  as  an  absolute  bill  of  sale ;  and  he  adds, 
more  positively^  that  such  was  the  understanding  and  agreer 
ment  of  bpth  die  parties. 

It  appears,  by  the  testimony  of  this .  witness,  that  he  drew 
the  power  of  attorney,  concerning  the  Industry,  for  securing 
the  second  loan  inade  by  the  plaintiff  to  Rousmaniere,  and 
that  the  circumstances  attending  that  transaction,  were  essen- 
tially the  same  as  those  which  have  been  stated,  in  respect  to 
the  first  loan. 

We  find  anodier  deposition  in  the  record,  which  deserves 
to  be  noticed,  as  it  consists  of  declarations,  made  by  the. 
plaintiff^  after  the  powers  of  attorney  were  executed,  and 
may  serve,  in  some  measure,  to  explain  the  more  positive  tesr 
timony  given  by  Mr.  Hazard. .  This  witness,  William  Merchant, 
deposes,  th^U*  after  the  decease  of  Rousmatiiere,  the  plaintiff 
stated  to  hbn,  and  to  a  Mr.  Rhodes,  that  in  consequence  of 
his  declining  to  engage  in  an  enterprise  in  one  of  the  vessels 
of  Rousmamere,  to  which  he  had  at  one  time  consented,  and  of 
the  complaints  of  Rousmaniere,  on  that  account,  he  was  induc- 
ed to  offer  to  Rousmaniere  a  loan  of  money.  That  an  agreQ> 
ment  was  accordingly  made,  by  which  he.  Hunt,  was  to  let 
Rousmaniere  have  a  certain  sum  on  loan,  and  Rousmaniere 
was  to  give  him  a  bill  of  sale  of  a  certain  vessel ;  but  that 
afterwards,  Hu^t,  reflecting,  that  if  he  took  that  security,  he 
would  have  to  take  out  papers  at  the  custom-house,  in  his  own 
name,  be  subject  to  give  bonids  for  the  vessel,  and  perhaps  be 
made  liable  for  breaches  of  law  committed  by  others,  he  con- 
sulted with  Mr.  Hazard  upon  the  subject ;  who  told  him  that 
he  could,  or  would,  draw  an  irrevocable  power  of  attorney, 
to  sell  which,  would  do  as  well,  and  which  was  accordingly 
done. 

The  cause  coming  on  to  be  heard,  in  the  Court  below,  and 
that  Court  being  oi  opinion,  that  the  plaintiff  had  then  no 
lien,  or  specific, security  upon  these  vessels,  and  no  e  ;uity  to 
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hav^E  such  lien  or  security  created  against  the  general  creditors 
of  Rousmaniere,  dismissed  the  bill ;  from  which  decree,  the 
cause  has  been  brought,  by  appeal,  to  this  Court 

It  must  be  admitted,  that  the  case,  as  it  is  now  presented  to 
the  Court,  is  not  materially  variant  from  that  which  we  for- 
merly had  to  consider;  except  in  relation  Iff  the  rights  of  the 
general  creditors,  against  the  insolvent  estate  of  a  deceased 
debtor,  in  opposition  to  the  equity  which  a  particular  creditor 
seeks,  by  this  bill,  to  set  up.  The,  allegations  of  the  bills, 
filed  in  this  cause,  which  were,  on  the  former  occasion,  admit- 
ted by  the  demurrer  to  be  true,  are  now  fully  proved,  by  the 
testimony  taken  in  the  cause. 

,  Before  proceeding  to  state  the  general  question,  to  which 
the  facts  m  this  case  give  rise,  or  the  principles  of  equity, 
which  apply  to  it,  it  will  be  necessary,  distinctly,  to  ascertain, 
what  was  the  real  agreement  concluded  upon  between  the  plain- 
tiff and  the  intestate,  the  performance  of  which,  on  the  part 
6f  the.  latter,  was  intended  to  be  secured  by  tlie  powers  of 
attorney?  Was  it  that  Rousmaniere  should,  in  addition  to 
his  notes  for  the  money  agreed  to  be  loaned  to  him  by  the  plain- 
tiff, give  a  specific  and  available  security  on  th«  Nereus  and 
the  Industry,  or,  was  the  particular  kind  of  security  selected 
by  the  parties,  and  did  it  constitute  a  part  of  the  agreement  ? 
It  is  most  obvious,  from  the  plaintiff's  own  statement,  in  his 
amended  bill,  as  well  as  from  the  depositions  appearing  in  the 
record,  that  the  agreement  was  not  closed,  until  the  interview 
between  the  parties  to  it,  with  Mr.  Hazard,  had  taken  place. 
The  amended  bill  states,  that  the  specific  security  which 
Rousmaniere  offered  to  give,  was  a  mortgage  of  the  two  ves- 
sels, for  which  irrevocable  powers  of  attorney  were  substitut- 
ed, by  the  advice  of  Mr.  Hazard,  and  for  reasons,  which  it 
would  seem,  were  approved  of  and  acted  upon,  by  the  plaintiff. 
From  the  testimony  of  Mr.  Merchant,  it  Would  appear,  that  the 
security  proposed  by  Rousmaniere,  was  a  bill  of  s^e  of  the  ves- 
sels, which  the  plaintiff  declined  accepting,  for  reasons  of  his 
own,  uninfluenced  by  any  suggestions  of  Mr.  Hazard,  who 
merely  proposed  the  powers  of  attorney  as  a  substitute  for  the 
olher  forms  of  security  which  had  been  offered  by  Rous- 
irianiere.  The  difference  between  these  statements  is  not  very 
material,  since  it  is  apparent  from  both  of  them,  that  the 
proposed  security,  by  irrevocable  powers  of  attorney,  was  se- 
lected by  the  plaintiff,  and  incorporated  into  the  agreement,  by 
the  assent  of  both  the  parties.  The  powers  of  attorney  do  not 
contain,  nor  do  they  profess  to  contain,  the  agreement  of  the 
parties ;  but  was  a  mere  execution  of  that  agreement,  so  far  as 
It  stipulated  to  give  to  the  plaintiff  a  specific  security  on  the  two 
vessels,  in  the  mode  selected  and  approved  of  by  the  parties,  to 
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whkh  extentt  it  was.  a  complete  con&mnmation  of  the  ag^ree- 
ment.  Such  was  thie  opinion  of  this  Court  upon  the  former 
discussion  of  this  cause  in  the  year  ISSS,  and  such  is  its  pre- 
sent opinion.  Upon  this  state  of  the  case,  the  general  ques- 
tion to  be  decided,  is  the  same  now  that  it  formerly  was,  and 
is  that  which  has  already  been  stated. 

There  are  certain  principles  of  equity,  applicable  to  this  ques- 
tion, which,  as  general  principles,  we  hold  to  be  incontrovertible. 
The  first  is,  that  where  an  instrument  is  drawn  and  executed, 
which  professes^  or  is  intended,  to  carry  into  execution,  an  agree- 
ment, whether  in  writing  dr  by  parol,  previously  entered  into,  but 
which, by  mistake  of  the  draiftsman,  either  as  to  fact  or  law,'-' 
does  not  fulBU  or  which  violates  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  Will  correct  the  mistake,  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agreement. 
The  reason  is  obvious— The  execution  of  agreements,  fairly 
and  legally  entered  into,  is  one  of  the  peculiar  branches  of 
equity  jurisdiction  ;  and  if  the  instrument  which  is  intended 
to  execute  the  agreement,  be,  from  any  cause,  insufficient  for 
that  purpose,  the  agreement  remains  as  much  unexecuted,  as 
if  one  of  the  parties  had  refused,  altogether,  to  comply  with 
his  engagement ;  and  a  Court  of  Equity  will,  in  the  exercise 
of  its  acknowl^ged  jurisdiction,  afford  relief  in  the  one 
case,  as  well  as  in  the  other,  by  compelling  the  delinquent 
party  fully  to  perform  his  agreement,  according  to  the  terms 
of  i^  and  to  the  manifest  intention  of  the  parties.  So,  if  the 
mistake  exist,  not  in  the  instrument,  which  is  intended  to  give 
effect  to  the  agreement,  but  in  the  agreement  itself,  and  is 
clearly  proved '  to  have  been  the  result  of  ignorance  of  some 
material  fact,  a  Court  of  Equity  will,  in  general,  grant  relief, ' 
according  to  the  nature  of  the  particular  case  in  which  it  is 
sought.  Whether  these  principles,  or  either  of  them,  apply 
to  the  present  case,  must,  of  course,  depend  upon  the  real 
character  of  the  agreement  under  consideration.  If  it  has 
been  correctly  stated,  it  follows,  that  the  instrument,  by  means 
of  which  tjie  specific  security  was  to  be  given,  was  selected  by 
the  parties  to  the  agreement,  or  rather  by  the  plaintiff;  Rous- 
maniere  having  proposed  to  give  a  mortgage,  or  bill  of 
sale  of  the  vessels,  which  the  plaintiff,  after  consideration, 
and  advice  of  counsel,'  thought  proper  to  reject,  for  reasons 
which  were  entirely  satisfactory  to  himself.  That  the  form 
of  the  instrument,  so  chosen  by  the  plaintiff,  and  prepared 
by  the  person  who  drew  it,  conforms,  in  every  respect,  to  the 
one  agreed  upon,  is  not  even  asserted  in  the  bill,  or  in  the  ar- 
gument of  counsel.  The  avowed  object  of  the  plaintiff  was, 
to  obtain  a  valid  security,  but  in  such  a  manner,  as  that  the 
legal  interest  in  the  property  should  remain  with  Rousma- 
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iiiere,  so  that  the  plaintiff  might  be  under  no  necessity  to  take 
out  papers  at  the  custom-house,  in  his  own  name,  and  might 
not  be  subject  to  give  bonds  for  the  vessels,  or  to  liabilities 
for  breaches  of  law,  committed  by  those  who  were  intrusted 
with  the  management  of  them.  That  the  general  intention  of 
the  parties  was,  to  provide  a  security,  as  effectual  as  a  mort- 
gage of  the  vessels  would  be,  can  admit  of  no  doubt;  and  if 
such  had  been  their  agreement,  the  insufficiency  of  the  instru- 
ments, to  effect  that  object,  which  were  afterwards  prepar- 
ed, would  have  furnished  a  ground  for  the  interposition  of  a 
Court  of  Equity,  which  the  repreaentfUiveis  of  Rousmaniere 


fled  to  leave  the  kind  of  security  which  he  was  willing  to  re- 
ceive, undetermined ;  having  finally  made  up  his  mind,  by  the 
advice  of  his  counsel,  not  to  accept  of  a  mortgage,  or  bill  of 
sale,  in  nature  of  a  mortgage.  He  thought  it  safest,  therefore, 
to  designate  the  instrument;  and,  having  deliberately  done 
so,  it  met  the  view  of  both  parties,  and  was  as  completely 
incorporated  into  their  agreement,  as  were  the  notes  ot  hand 
fpr  the  sum  intended  to  be  secured.  In  coming  to  this  de- 
termination, it  is  not  pretended  that  the  plaintiff,  was  misled  by 
ignorance  6f  any  fact,  connected  with  the  agreement  which  he 
was  about  to  conclude.  If,  then,  the  agreement  was  not  found- 
ed in  a  mistake  of  any  material  fact,  and  if  it  was  executed 
in  strict  conformity  with  itself;  we  Uiink  it  would  be  unpre- 
cedented, for  a  Court  of  Equity  to  decree  another  security  to 
be  given,  not  only  different  from  that  which  had  been  agreed 
iipon,  but  one  which  had  been  deliberately  considered  and  re- 
jected by  the  party  now  asking  for  relief;  or  to  treat  the  case, 
as  if  such  other  security  had  in  fact  been  agreed  upon  and  ex- 
ecuted. Hud  Rousmaniere  after  receiving  the  money  agreed 
to  be  loaned  to  him,  refused  to  give  an  irrevocable  power  of 
attorney,  but  offered  to  execute  a  mortgage  of  the  vessels,  no 
Court  of  Equity  could  have  compelled  the  plaintiff  to  .accept 
the  security  so  offered.  Or,  if  he  had  totally  refused  to  ex- 
ecute the  agreement,  and  the  plaintiff  had  filed  his  bill,  pray- 
ing that  the  defendant  might  be  compelled  to  execute  a  mort- 
gage instead  of  an  irrevocable  power  of  attorney;  could  that 
Court  have  granted  the  relief  specifically  asked  for  ?  We  think 
not  Equity  may  compel  parties  to  perform  their  agreements, 
when  fairly  entered  into,  according  to  their  terms;  but  it  has 
no  power  to  make  agreements  for  parties,  and  then  compel 
them  to  execute  the  same.  The  former  is  a  legitimate  branch 
of  its  jurisdiction,  and  in  its  exercise,  is  highly  beneficial  to 
society.  The  latter  is  without  its  authority,  and  the  exercise 
of  it  would  be  not  only  an  usurpation  of  power,  but  would  be 
highly  mischievous  in  its  consequences^ 


could  not  easily  have  resisted. 


JANUARY  TERM,  1828. 


15 


-(Hunt  fv.  Rouantmere's  Adnr.) 
If  the  Court  could  not  have  compelled  the  plaintiflT  to  accept, 
or  Rousmaniere'  to  execute,  any  other  instrument,  than  the  one 
vhich  had  been  ag:reed  upon  between  them,  the  case  is  in  no' 
respect  altered  by  the  death  of  the  latter,  and  the  consequent 
inefRciency  of  the  particular  security  which  had  been  select- 
ed ;  the  objection  to  the  relief  asked  for,  being  in  both  cases 
the  same,  namely,  that  the  Court  can  only  enforce  the  perform- 
ance of  an  ag;reement  according  to  its  terms,  and  to  the  inten- 
tion of  the  parties;  and  cannot  force  upon  them  a  different 
agreement.  That  the  intention  of  the  parties,  to  this  agree- 
ment, was  frustrated,  by  the  happening  of  an  event,  not  thought 
of,  probably,  b^  them,  or  by  the  counsel  who  was  consulted 
upon  the  occasion,  is  manifest.  The  kind  of  security  which 
was  chosen,  would  have  been  equally  effectual,  for  the  pur- 
pose intended,  with  a'  mortgage,  had  Rousmaniere  lived  until 
the  power  had  been  executed ;  and  it  may  therefore  admit  of 
some  doubt,  at  least,  whether  the  loss  of  the  intended  securi- 
ty is  to  be  attributed  to  a  want  of  foresight,  in  the  parties^  or 
to  a  mistake  of  the  counsel,  in  respect  to  a  matter  of  law. 
The  case  will^  however,  be  considered  in  the  latter  point  ,of 
view. 

The  question,  then,  is,  ought  the  Court  to  grant  the  relicf-j 
which  is  asked  for,  upon  the  ground  of  mistake  arising  from 
any  ignorance  of  law  }■  We  hold  the  general  rule  to  be,  that  a 
mistake  of  this  character  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake ;  and  whatever  exceptions  there  may 
be  to  this  rule,  they  are  not  only,  few  in  number,  but  they  will 
be  found  to  have  something  peculiar  in  their  characters. 

The  strongest  case  which  was  cited  and  relied  upon  by  the 
appellant's  counsel,  was  that  of  Landsdown  vs,  Landsdown, 
reported  in  Afostly.  Admitting,  for  the  present,  the  authority 
of  this  case,  it  is  most  apparent,  from  the  face  of  it,  that  the 
decision  of  the  Court  might  well  be  supported  upon  a  princi- 
ple not  involved  ir.  the  question  we  are  examining.  The  sub- 
ject which  the  Court  had  to  decide,  arose  out  of  a  dispute  be- 
tween an  heir  at  law,  and  a  younger  member  of  the  family, 
who  was  entitled  to  an  estate  descended ;  and  this  question,  the 
parties  agreed  to  submit  to  arbitration.  The  award  being 
against  the  heir  at  law,  he  executed  a  deed  in  compliance  with 
it,  but  was  relieved  against  it  on  the  principle  that  he  was  ig- 
norant of  his  title. 

If  the  decisi6n  of  the  Court  proceeded  upon  the  ground  thai 
the  plaintiff'  was  ignorant  of  the  fact  that  he  was  the  eldest  son, 
it  was  clearly  a  case  proper  for  relief,  upon  a  principle  which 
has  already  been  considered. 

If  the  mistake  was  of  his  legal  rights,  as  heir  at  law,  it  is 
not  going  too  far  to  presnmcj  tha^t  the  opinion  of  th(?  Court 
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may  ha,vc  been  founded  upon  the  belief,  that  the  heir  at  law  was 
-  Imposed  upon  by  some  unfair  representations  of  his  better  in- 
ibrmed  opponent;  or  that  his  ignoripice  of  a  legal  principle, 
so- universally  understood  by  all,  where  the  right  of  primoge- 
niture  forms  a  part  of  the  law  of  descents,  demonstrated  a  de- 
gree of  menul  imbecility,  which  might  well  entitle  him  to  re- 
lief. He  acted,  besides,  under  the  pressure  of  an  award,  which 
was  manifestly  repugnant  to  law,  and  for  aught  that  is  stated 
in  this  case,  this  may  have  appeared  upon  the  face  of  it. 
'  But  if  this  case  must  be  considered  as  an  exception  from 
the  general  rule  which  has  been  mentioned;  the;  circumstan- 
ces attending  it,  do  not  entitle  it,  were  it  otherwise  unobjec- 
tionable, to  be  respected  as  an  authority,  but  in  cases  which 
it  closely  resembles.  There  is  a  class  of  cases  which  it  has 
been  supposed  forms  an  exception  from  this  general  rule,  but 
which  will  be  found,  upon  examination,  to  come  within  the 
one  which  was  first  stated.  The  cases  alluded  to,  are  those  in 
which  equity  has  afforded  relief  against  the  representatives  of  a 
deceased  obligor,  in  a  joint  bond,  given  for  money,  lent  to  both 
the  obligors,  altjiougfa^  such  representatives  were  discharged 
at  law.  The  principle  upon  which  these  cases  manifestly  pro- 
ceed, is,  that  the  money  being  lent  to  both,  the  law  raises  a 
promise  in  both  to  pay,  and  equity  considers  the  security  of 
the  bond  as  being  intended,  by  the  parties,  to  be  co-exten- 
sive with  this  implied  contract  by  both  to  pay  the  debt  To 
efiect  this  intention,  the  bond  should  have  been  made  joint  and 
several;  and  the  mistake  in  the  form,  by  which  it  is  raadje 
joint,  is  not  in  the  agreement  of  the  parties,  but  in  the  execu- 
tion of  it  by  the  draftsman.  The  oases  in  which  the  general 
rule  has  been  adhered  to,  are,  many  of  them,  of  a  character 
which  strongly  test  the  principle  upon  which  the  rule  itself  is 
founded.  Two  or  three  only  need  be  referred  to.  If  the  obli- 
gee, in  a  joint  bond,  bv  two  or  more,  agree  with  one  of  the  ob- 
ligors, to  relieve  him  from  his  obligation,  and  does  according- 
ly execute  a  release,  by  which  all  the  obligors  are  discharged 
at  law,  equity  will  not  afford  relief  against  this  legal  conse- 
quence, although  the  release  was  given  under  a  manifest  mis- 
apprehension of  the  legal  effect  of  it,  in  relation  to  the  other 
obligors.  So,  in  the  case  of  Worral  vs.  Jacob,  S  Merv.  £71, 
where  a  person  having  a  power  of  appointment  and  revoca- 
tion, and,  under  a  mistaken  supposition,  that  a  deed  might  be 
altered  or  revoked,  although  no  power  of  revocation  had  been 
reserved,  executed  the  power  of  appointment  without  reserv- 
iitg  a  power  of  revocation ;  the  Court  refused  to  relieve  against 
the  mistake. 

The  case  of  Lord  Irnham  Child,  1  Bro,  C.  C,  92,  is  a 
^  cry  strong  one  in  support  gf  the  general  rule,  atid  closely 
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(Hunt  «t.  Rousmaniere's  Adm.) 
resembles  the  present,  in  mo^t  of  the  material  circumstances 
attending  it.  The  object  of  the  suit  was  to  set  up  a  clause  con- 
taining a  power  of  redemption,  in  a  deed  granting  an  annuity, 
which,  it  was  said,  had  been  ag^ed  upon  by  the  parties,  but 
which,  after  deliberation,  was  excluded  by  consent,  from  a  mis- 
taken opinion,  that  it  would  render  the  contracts  usurious.  The 
Court,  Qotwithstanding  the  omission  manifestly  proceeded  upon 
a  misapprehension  of  the  parties  as  to  the  law,  refused  to  re- 
lieve by  establishing  the  rejected  clause.  It  is  not  the  intention 
of  the  Court,  in  the  case  now  under  consideration,  to  lay  it 
down,  that  there  may  not  be  cases  in  which  a  Court  of  Equity 
will  relieve  against  a  4>lain  mistake,  arising  from  ignorance  of 
law.  But  we  mean  to  say,  that  where  the  parties,  upon  delibe- 
ration and  advice,  reject  one  species  of  security,  and  agree  to 
select  another,  under  a  misapprehension  of  the  law  as  to  the 
nature  of  the  security  so  selected,  a  Court  of  Equity  will  not, 
on  the  ground  of  such  misapprehension,  and  the  insufficiency 
of  such  security,  in  consequence  of  a  subsequent  event,  not 
foreseen,  perhaps,  or  thought  of^  direct  a  new  security,  of  a 
different  character,  to  be  given,  or  decree  that  to  be  done  which 
the  parties  supposed  would  have  been  effected,  by  the  instru- 
ment wliich  was  finally  agreed  upon* 

If  the  Court  would  not  interfere  in  such  a  case,  generally, 
BUch  less  would  it  do  so  in  favour  of  one  creditor,  against 
tiie  general  creditors  of  an  insolvent  estate,  whose  equity  is,  at 
least,  equal  to  that  of  the  party  seeking  to  obtain  a  preference, 
and  who,  in  point  of  law,  ,  stand  upon  the  same  ground  with 
lumself.  This  is  not  a  bill  asking  for  a  specific  performance 
of  an  agrement  to  execute  a  valid  deed  lor  securing  a  debt ; 
in  which  case,  the  party  asking  relief^  would  be  entitled  to  a 
specific  lien;  and  the  Court  would  consider  the  debtor  as  a 
trustee,  for  Uie  creditor  of  the  property  on  which  the  securi- 
ty was  agreed  to  be  given.  The  agreement  has  been  fullv 
executed,  and  the  only  complaint  is^  that  the  agreement  itself 
was  founded  upon  a  misapprehension  of  the  law,  and  the  pray- 
er is  to  be  relieved  against  the  consequences  of  such  mistake. 
If  all  other  difficulties  were  out  of  the  way,  the  equity  of  the 
general  creditors  to  be  paid  their  debts  equally  with  the  plain- 
tiff, would,  we  think,  be  sufficient  to  induce  the  Court  to  leave 
the  parties  where  the  law  has  placed  them. 

TTu  dteree  is  to  be  affirmed^  tvith  mU, 


IS 
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Daniel  Carroll,  of  Dudington,  Plaintiff  in  brroRi  t*- 
Joshua  '  Peake,  Defendant  in  error. 

When  a  party  to  an  agreement,  signed  by  the  other  contracting  party,  had 
delivered  to  such  party  a  copy  of  the  agreement  in  his  own  handwriting, 
but  not  signed  by  him,  and  from  the  nature  of  the  instrument,  it  was  to 
be  fairly  presumed,  the  origina)  was  in  hiscusitodyr;  notice  to  produce  the 
original  paper,  in  order  to  giwe  the  copy  in  evidence,  is  not  necessary. 
Such  a  copy,  when  offered  to  charge  the  party  by  whom  the  same  was 
made,  and  who,  by  the  tenor  of  the  agreement,  was  to  perform  certain 
acts  tiierein  stated,  may  be  considered  not  as  a  copy,  but  as  an  original, 
in  relation  to  the  obTigations  of  the  party  giving  the  copy,  and  be  so  g^ven 
in  evidence.  f23{ 

•Vfhere  letters,  a  part  of  the  evidence  in  the  Court  below,  have  beconie 
'  lost  or  mislaid,  eveiy  thing  is  to  be  presumed  to  ha\'e  been  contained  in 
thexii,  to  support  the  opinion  of  the  Court,  in  relation  to  their  contents ; 
and  the  party  who  denies  that  the  letters  authorized  the  deci«on  of  the 
Court  upon  them,  must  show,  by  evidence,  their  contents.  ^22 { 

Surplusage  in  pleading,  does  ncyt,  in  any  case,  vitiate,  after  verdict.  {23} 

In  a  declaratibn  upon  an  aereeroent,  by  way  of  lease,  by  which  the  lessor 
stipulated  to  let  a  farm,  from  the  Ist  of  January  1820,  to  remove  the  for- 
mer tenant,  and  that  the  lessor  should  h^vjc  the  tenancy  and  occupation 
of  the  farm  from  that  day,  free  from  all  hindrance ;  the  assignment  of 
breaches  was,  that,  although  specially  requested  on  the  said  1st  of  .fanuary, 

)  the  defendant  refused,  and  neglected  to  turn  out  the  former  tenant,  who 
then  was,  or  had  been,  in  the  possession  and  occupancy  of  the  land,  and 
to  deliver  possesaidn.  tliereof  to  the  plaiotifF  i  this  assignment  b  suffici- 
cnt.  {23 1 

It  is  sufficient,  tliat  the  averment  should  state  the  plaintiiT's  readiness 
and  offer,  and  his  request,  on  the  first  day  of  Januaiy  generally,  and 
not  at  the  last  convenient  hour  of  that  day ;  and  if  an  averment  of  a  per- 
sonal demand  is  made,  it  need  not  h^ve  been  on  the  land.  {24} 

The  strict  dbctrines  relative  to  averments  in  pleading,  have  been  applied  t» 
special  pleas  in  bar,  of  tender,  and  some  others  of  a  pecuUar  coai-acter, 
aikl  depending  upon  their  own  particular  reasons.  {24} 

Declarations  containing  general  averments  of  readiness  and  request,  have 
been  held  sufficient,  especially  after  verdict,  unless  in  very  peculiar 
cases.  {24} 

IN  the  Circuit  Court  of  the  United  States,  for  the  district  of 
Columbia,  the  defendant  in  error,  instituted  a  suit  against  the 
plaintiff  in  error,  to  recover  damages  arising  out  of  alleged 
breaches  of  an  agreement,  in  the  nature  of  a  lease,  dated  18th 
of  December  1819.  The  declaration  stated  the  agreement;  and 
the  damages  claimed,  were  as.  an  indemnity  for  expenses  in- 
curred by  tlic  plaintiff,  under  the  agreement,  for  losses  of  pro- 
fits, and  for  not  turning  out  the  tenant  who  was  in  possession 
of  the  property,  when  the  agreement  was  made.  1  o  support 
the  issue  on  his  part,  the  plaintiff  offered  to  read  in  evidence 
to  the  jury,  the  following  copy  of  a  paper,  (the  original  of 
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irhich,  was  signed  by  Joshua  Peake,)  and  which  was  admitted  . 
to  be  wholly  in  the  handwriting  of  the  plaintiff  in  error. 

I  agree  to  rent  of  Daniel  Carroll,  of  Dudin^ton,  the  land 
rented  heretofore  to  Wilfred  Neale,  the  same  bemg  in  St  Ma- 
ry's county,  for  which  I  oblige  myself  to  pay,  on  the  1st  day 
of  January  1821,  for  one  year,  from  the  1st  of  January  1820, 
six  hundred  dollars,  (S600,)  and  to  pay  all  taxes  on  the  same, 
independent  of  the  above  rent;  and  also,  I  oblige  myself  to 
keep  the  premises  in  good  repair,  and  not  to  commit,  nor  suf- 
fer to  be  committed,  any  waste  on  the  said  premises. 

Witness  my  hand,  this  i8th  day  of  December,  1819. 

It  is  agreed,  that  the  taxes  shall  be  paid  by  Joshua  Peake, 
and  the  said  Carroll  will  allow  the  same  on  the  tax  bill,  re- 
ceipted, out  of  the  rent 

(Signed,)      Joshua  Peake. 

Witness, 
William  Dudley  Diqqes.'' 

To  the  admission  of  this  paper,  by  the  Court,  the  counsel 
for  the  plaintiff  objected,  but  the  Court  allowed  it  to  be  read 
by  the  jury,  upon  which,  they  rendered  a  bill  of  exceptions; 
and  by  writ  of  error,  the  cause  was  brought  before  this  Court; 
and  was  argued  by  Mr.  Key  and  Mr.  Cox,  for  the  plaintiff 
in  error,  and  by  Mr.  Jones,  for  the  defendant 

For  the  plaintiff  in  error,  it  was  said,  that  the  declaration 
sets  forth  the  agreement  of  lease,  that  the  possession  of  the 
property  was  to  be  given,  the  expenses  to  which  the  lessee  was 
exposed;  and  that  the  plaintiff  in  error  did  not  perform  any 
of  the  acts  necessary,  to  turn  out  the  tenant,  who  was  in 
possession  of  the  land  when  the  lease  was  to  commence. 

The  declaration  should  have  averred  a  readiness  on  the 
part  of  the  lessee  to  comply  with  his  contract,  as  to  time  and  • 
place.  Savary  vs.  Goe,  3  fVashington's  Decisional  140. 

The  proper  day  to  deliver  possession,  was  the  day  on  which 
the  lease  was  to  commence;  and  the  declaration  should  have 
averred,  that  the  lessee  was  at  the  place  in  person,  or  by  at* 
tomey,  at  that  time,  to  receive  it  Instead  of  this,  the  breach 
is  laid^  if  any  where,  in  the  county  of  Washington,  and  th^ 
property  described  in  the  lease,  is  in  the  county  of  St  Mary's; 
nor  is  it  averred,  that,  by  the  lease,  the  plaintiff  in  error  was 
bound  to  turn  out  the  person  in  possession,  although  dama* 
ges  are  claimed  for  not  doing  this. 

2.  The  party  who  gives  a  lease,  is  not  bound  to  tarn  the 
prior  tenant  out  of  possession.  The  lessor  has,  by  the  lease, 
parted  with  the  control  of  the  property ;  and  the  lessee  should 
proceed,  under  the  law  of  Maryland,  to  obtain  the  possession ; 
but,  if  it  was  the  duty  of  the  lessor  to  obtain  the  possession 
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for  the  lessee,  the  lessee  should  have  required  this  of  him ;  and 
his  non-compliance  with  the  demand  should  have  been  averred. 

3.  The  paper  admitted  in  evidence,  was  a  copy;  and  the  co- 
py of  a  deed  is  not  evidence,  unless  the  original  is~  destroyed, 
or  lost.  It  is  not  said  the  paper  was  a  true  copy ;  and  the  ori- 
ginal, if  in  possession  of  Peake,  mi^ht  have  been  produced ; 
or,  if  in  the  possession  of  the  plaintiff  in  error,  might  have 
been  called  for. 

Mr.  Jones,  for  the  defendant  in  error,  contended,  that,  by 
the  operation  of  the  statute  of  Jeofidesj  the  verdict  of  the 
jury  had  cured  all  the  defects  of  the  declaration,  if  any  existed ; 
and  that  the  declaration  contained  every  necessary  statement 
and  averment  for  the  plaintiff's  case.  When  the  condition  in 
an  agreement  is  precedent,  special  performance  must  be  set 
out  and  averred ;  and,  when  a  tender  is  pleaded,  it  is  necessary 
to  set  forth  minutely,  every  thing  of  time  and  place.  In  this 
case,  it  was  not  required  to  declare  specially. 

2.  The  Act  of  Assembly  of  Maryland,  gives  to  the  landlord, 
only,  and  not.  to  the  lessee,  a  right  to  proceed,  for  posses- 
sion, against  persons    holding  over.'* 

d.  The  copy"  of  the  paper,  which  copy  was  wholly  in  the 
handwriting  of  the  plaintiff  in  error,  and  who  must  have  kept  the 
original  paper,  was  primary,  and  not  secondary  evidence,  quoad^ 
the  matters  in  controversy.  It  was  evidence  against  the  lessor, 
and  was  in  the  nature  of  a  cpunterpart  of  the  agreement ; 
and  necessary  to  charge  the  lessor,  who  had  not  signed  the 
lease,  and  who,  it  must  be  presumed,  retained  the  possession 
of  it. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court—- 

This  is  a  writ  of  error,  to  a  judgment  of  the  Circuit  Court, 
for  the  district  of  Columbia,-  held  in  the  county  of  Washing- 
ton. 

Joshua  Peake  brought  this  action  on  the  case,  in  that  Court, 
upon  a  special  agreement  against  Daniel  Carroll,  who  pleaded, 
the  general  issue;  and,  upon  the  trial,  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  therein.  A  bill  of  excep- 
tions was  taken  by  the  defendant,  in  the  Court  below;  which 
states,  that  the  plaintLG^  tp  support  the  issue  on  his  part,  offer- 
ed to  read  in  evidence  to  the  jury,  the  following  copy  of  a  pa- 
per, (the  execution  of  the  original  of  which,  was  admitted,) 
signed  by  Joshua  Peake,  which  copy  is  admitted  to  be,  wholly, 
in^the  handwriting  of  the  defendant,  to  wit.^"  I  agree  to 
rent  of  Daniel  Carroll,  of  Dudin^n,  the  land  rented  here- 
tofore to  Wilfred  Ne^le,the  same  being  in  St  Mary^  county; 
for  which  I  oblige  mvself  to  pay,  on  the  1st  day  of  January 
lasif  for  one  year,  from  the  Ist  day  of  January  1820,  six 
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hundred  dQllara,  (S600,)  and  to  paf  all  taxes  on  the  same,  in- 
dependent of  the  above  rent ;  and  also,  oblige  myself  to  keep 
the  premises  in  good  repair,  and  not  to  commit,  nor  suffer  to 
be  committed,  any  waste  on  the  said  premises. 

Witness  my  hand,  this  llth  day  01  December  1819. 

It  is  agreed,  that  the  taxes  shall  be  paid  by  Joshua  Peake, 
and  the  said  Carroll  will  allow  the  same,  on  the  tax  bill,  re- 
ceipted, out  of  the  rent. 

Joshua  Peake. 

Witness, 
WuLLiAM  Dudley  Diooes.'* 

Which  paper  was  so  offered  in  evidence,  in  connexion  with 
three  letters  from  defendant  to  the  plaintiff^  as  a  component 
part  of  the  sum  of  evidence  relied  on,  to  prove  the  contract 
as  laid  in  the  declaration;  which  letters  are  in  these  words 
and  figures,. following,  Scc^-^The  letters  were  mislaid.] 

To  the  reading  of  which  paper,  the  defendant,  by  his  coun- 
sel, objected,  as  not  being  competent  and  legal  evidence,  to 
charge  the  defendant  in  this  case;  but  the  Court  permitted 
the  said  paper  to  be  read  in  evidence  to  the  jury.  Sec,  to  which 
opinion  of  the  Court,  the  defendant,  by  his  counsel,  excepted, 
&c  The  plaintiff,  then,  further  to  support  the  issue  on  his 
part,  offered  in  evidence  to  the  jury,  the  said  letters,  from  de- 
fendant to  plaintiff,  and  admitted  to  be  in  the  handwriting  of 
the  defendant;  as  component  parts,  in  connexion  with  the  said 
paper  before  admitted,  of  the  evidence  of  the  agreement  on 
which  this  action  is  founded ;  to  the  iEuimission  of  said  letter's, 
as  part  of  said  agrttmmt^  the  defendant,  by  his  counsel,  ob- 
jected ;  but  the  Court  overruled  said  objection,  and  permitted 
said  letters  to  be  read  to  the  jury,  as  part  of  said  agreement ;  to 
which  opinion  of  the  Court,  the  defendant,  by  his  counsel,, 
excepted. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  errors  that 
these  opinions  are  erroneous;  and  that  the  judgment  of  the  Cir-' 
cuit  Court  should,  for  that  cause,  be  reversed. 

The  bill  of  exceptions  docs  not  put  the  objection  to  the 
paper  offered  in  evidence,  distinctly,  upon  the  ground,  that, 
bemg  a  copy,  it  could  not  be  used,  without  timely  notice  to 
produce  the  original.  Although  some  doubt  exists,  whether 
the  objection  ought  not  to  have  been  placed  on  that  ground,  in 
the  Court  below,  in  order  to  miake  it  available  here ;  yet,  as  ' 
the  whole  argument  in  this  Court,  has  proceeded  upon  the  as- 
sumption, that  the  question  is  sufficienUy  raised  upon  the  bill 
of  exceptions,  we  will  so  consider  it.  The  principle  relied 
upon  is,  that  a  copy  cannot  he  given  in  evidence,  if  the  ori- 
gmal  be  in  the  possession  of  the  adverse  party;  unless  timely 
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pt*evious  notice  has  been  given  hikn,  to  produce  it  at  the  trial. 
This  is  certainly  true,  as  a  general  rule.  But  in  examining  the 
numerous  adjudged  cases  to  be  found  in  the  books,  in  which 
this  general  rule  has  been  asserted  and  applied,  we. have  been 
able  to  find  no  case  like  this.  They  are  sdl  cases  where  the 
copy  offered,  had  not  been  made  \)y  the  party,  against  whom 
it  was  attempted  to  be  used.  This  is  a  case  in  which  the  exe- 
cution of  the  original  is  distinctly  admitted;  and  the  paper 
called  a  copy,  is  admitted  to  be  wholly  in  the  defendant's  hand- 
writing. From  the  nature  of  the  transaction,  he  was  entitled 
to,  and  must  be  presumed  to  have,  the  custody  of  the  original. 
The  copy,  made  out  by  himself,  must  be  presumed  to  have 
come  to  Uie  plaintiff's  possession,  by  the  defendant's  own  act ; 
r  and,  by  making  and  delivering  it  to  the  plaintiff,  the  defendant 
^consents  that  it  shall  be  considered  genuine  and  true.  We 
think,  that,  under  such  circumstances,  this  case  forms  a  just 
exception  to  the  general  rule;  and  that  it  is  not  competent,  for 
the  defendant  below,  to  allege  against  his  own  acts  and  ad- 
missions, that  this  paper  does  not,  nor  may  not,  contain  all 
the  verity  and  certainty  of  the  originaL  So  far  we  have  con 
sidered  this  paper  as  if  it  ought  to  be  regarded  in  the  light  of 
a  copy.  But,  we  think,  that  is  not  its  true  character,  as  it  was 
presented  to  the  Court  and  jury.  We  think,  that,  under  the 
circumstances,  and  to  the  purposes  for  which  it  was  offered, 
it  may  fairly  be  regarded  as  an  originaL  . 

As  relates  to  Peake's  Contract  to  pay  rent,  &c.,  it  was  a 
t-opy;  but  was  it  a  copy,  as  respects  Carroll's  agreement  to  let 
the  farm?  If  so,  it  was  a  copy,  without  an  original — ^for  the 
<7riginal  paper  was  not  signed  by  Carroll,  and  contained  no 
contract,  on  his  part.  .The  paper  was  offered  in  evidence,  in 
connexion  with  the  three  letters  from  the  defendant  to  the 

J plaintiff,  as  a  eampanant  part  of  the  evidence,  to  prove  the  de- 
endant's  agreement  to  let  the  farm  to  the  plaintiff,  and  the 
terms  of  that  agreement.  The  clerk  certifies,  that  the  letters 
referred  to,  are  not  on  file  in  the  cause,  and  they  are  not  trans- 
cribed into  Uie  record.  In  their  absence,  if  there  be  a  sup- 
posable  case,  in  which  they,  and  the  paper  called  a  copy, 
were  legitimate  evidence,  regarding  that  paper,  as  an  original, 
and  hot  as  a  mere  copy,  it  must  be  so  regarded.  We  are  bound 
to  presume  every  thing  in  favour  of  the  correctness  of  the  de- 
cision of  the  Court  below,  until  the  contrary  appears. 
*  If  the  letters,  which  are  admitted  to  be  in  the  defendant's 
handwriting,  were  relevant  to  the  matter  in  controversy,  and, 
in  their  absence,  that  must  be  presumed;  tio  doubt  can  exist, 
of  their  being  competent  and  legitimate  evidence,  to  prove  the 
cxmtract  sued  on,  so  far  as  they  spoke  on  that  subject  It  has 
been  already,  remarkedf  that  the  paper  called  a  copy,  was  ad< 
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mitted  to  be  in  the  defendant's  handwriting,  and  that  it  must, 
have  com^  to  the  plaintiff's  hands,  by  the  defendant's  act 
Let  it  be  supposed,  then,  that  having  copied,  in  his  own  hand, 
Peake's  agreement  to  pay  rent,  Sec*  he  had  enclosed  that  paper, 
in  one  of  those  letters,  und  referring  to  it  The  letter  here  stated, 
that  he,  (Carroll,)  agreed  to  let  and  lease  the  farm  to  Pcake, 
upon  terms  expressed  in  the  enclosed  paper.  It  is  plain,  that, 
in  the  case  supposed,  the  enclosed  paper,  although  it  might  be 
a  mere  copy,  as  respected  Peake's  part  of  the  contract,  yet, 
as  respected  the  contract  on  Carroll's  part,  would  be  truly  an  ori- 
ginal document,  by  adoption  and  incorporation  with  the  letter, 
as  much  as  the  letter  itscilf.  It  would  be  a  part  of  the  lett^. 
We  do  not  say,  the  paper  was  thus  enclosed,  and  referred  to,  in 
the  letters,  or  either  of  them ;  but  it  might  have  been,  for  ought 
that  appears,  and  that  is  enough. 

Upon  the  principle  assumed  as  correct,  that  the  opinion 
of  the  Court  below  must  be  regarded  as  sound,  until  its 
incorrectness  is  made  to  appear,  the  plaintiff  in  error  can- 
not prevail;  unless  he  can  show,  in  the  absence  of  the  letter?, 
that  no  case  could  have  existed,  they  being  present,  in  which 
the  paper  objected  to,  could  be  considered  in  the  light  of  dn 
original  document  The  case  first  shows,  that  such  a  case 
might  have  existed,  and  have  been  proved,  upon  the  triaL  It 
is,  by  no  means,  a  strange  supposition,  to  presume  that  such 
was  the  aspect  of  the  case ;  for  it  is  perfectly  consistent  with 
a  known  and  familiar  manner  of  transacting  business,  whc^re 
the  parties  reside  at  a  distance,  or  where,  for  other  causes, 
the  mode  of  contracting,  by  correspondence,  is  resorted  to.  It 
Is  objected,  that  the  declaration  shows  no  cause  of  action ;  and 
it  is  insisted  the  judgment  shall  be  reversed,  for  that  cause. 
The  declaration  is  very  loosely  drawn,  and  a  great  deal  of 
matter  is  crowded  into  it,  which  is  impertinent,  or,  at  most, 
only  in  aggravation  of  damages.  But  surplusage,  in  pleadings, 
does  not  vitiate,  in  any  case,  wter  verdict;  and  wholly  disregard- 
ing the  impertinent  and  irrelevant  matter,  the  declaration  con- 
tains enough  to  support  the  action.  The  declaration,  in  sub- 
stance, alleges,  that  the  defendant  below  agreed  to  rent,  and  to 
(arm-let  to  the  plaintiff,  the  farm,  for  one  year  from  the  1st  of 
January  1820,  and  agreed  to  remove  the  former  tenant,  and 
that  the  plaintiff  should  have  the  possession  and  occupancy  of 
the  farm,  from  the  ist  of  January  aforesaid,  free  from  the  let, 
hindrance^  or  disturbance  of  any  one.  The  declaration  then 
proceeds  to  aver,  that  on  the  said  1st  of  January  1820,  at  the 
county  aforesaid,  the  plaintiff  was  ready  and  willing,  and  ofier- 
ed  to  tlie  said  Daniel  (the  defendant)  to  take  possession  of 
the  said  land  and  farm,  and  to  rent  arid  occupy  the  same,  &c., 
and  afterwards  assign  breaches,  finter  alia)  in  this,  that  aF- 
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though  specially  requested  so  to  do^  on  the  said  1st  day  of 
January  I8£0,  the  defendant  refused  and  heglectcd  to  turn  out 
the  tenant,  who  then  was,  and  had  been,  in  the  possession  and 
occupancy  of  the  said  land  and  farm,  and  to  deliver  the  pos* 
session  thereof  to  the  said  Joshua. 

The  specific  objections,  urgtd  in  argument,  are,  that  the 
plaintiff  should  have  ayerred  his  readiness,  and  offered  his  re« 
quest;  not-  on  the  1st  day  of  January,  generally,  but  at  the 
lest  convenient  hour  of  that  day ;  and  Uiat  instead  of  <;barging 
a  personal  demand,  it  ought  to  have  been  averred  to  have  been 
made  on  the  land.  It  must  occur  to  every  one,  that  an  offer ' 
and  request  upon  the  land,  in  the  absence  of  the  defendant, 
would  be  a  very  idle  and  useless  ceremony,  and  that  an  ofier 
and  request  to  him,  personally,  was  much  better  calculated  to 
enable  him  to  perform  his  duty,  and  fulfil  his  agreement. 

We  cannot  admit  that  it  was  necessary  the  offer  and  request 
should  be  made,  at  the  last  convenient  hour  of  the  day.  The 
strict  doctrines  contended  for,  have  been  applied  to  special 
pleas  in  bar,  of  tender,  and  some  others  of  a  peculiar  cha- 
racter, and  depending  upon  their  own  particular  reasons ;  but 
there  is  no  analogy  between  them  and  this  case. 

In  declarations,  general  averments,  of  readiness  and  request 
on  the  day,  have  always  been  held  sufficient,  especially  after 
▼erdict. 

We  are  of  opinion,  there  is  no  error  in  the  judgment  and 
proceedings  of  the  Circuit  Court,  and  the  same  is  affirmed, 
with  dama^g;es  and  costs* 
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The  i^SIDENT  AND  DlREdTORS  OF  THE  BaNK  OF  WaSHIMO- 
TOH,  PUMNTIFFS  IN  ERROR,  V8.  PhILIP  TrIPLETT  AND  ChRUI-' 
TOPHER  NeALE,  trading  UNDER  THE  FIRM  OF  TRIPLETT 

Neale,  Defendants  in  error. 

The  depdsit  of  a  biH  in  one  iiank,  to  be  transmitted  to  another,  for  coltee* 
tion,  18  a  common  uaag^,  of  great  public  eonveniente,  the  effect  of  which» 
if  well  understood ;  and  the  duty  of  a  bank,  receiving  such  a  bill  for  .col» 
lection,  is  predsely  the  same,  whoever  may  be  the  owner  thereof ;  and 
if  it  was  unwilling  to  undertake  the  collection,  wifliout  precise  infonpir 
tion  on  the  subject,  the  duty  bugfht  to  have  been'  declinea.  130} 

If,  in  any  case,  in  which  testimony  was  offered  by  a  plaintinT,  the  Couft 
ought  to  instruct  the  juiy  that  he  had  no  right  to  recover,  such  instruct 
tion  certainly  ou£^t  not  to  be  g^nted^  if  any  possible  construction  of  ths 
testimony  would  support  the  actioq.  {31  i 

By  fiuting  to  demand  payment  of  a  bill  held  for  collection,  the  bank  would 
make  the  bill  its  own,  and  would  become  Fiible  to  its  real  owner  for  tho 

.  amount  J31} 

'the  allowtoce  of  days  of  grace  for  the  payment  of  a  bill  of  exchange/  or 
note,  is  now  omversaDy  understood  to  enter  into  every  biH  or  note  of  « 
mercantile  character  f  and  so,  to  form  a  part  of  the  contract,  that  the  bill 
does  not  become  due  urttil  the  last  day     g^race.  {31} 

It  is  the  usage  of  the  Bank  of  Washington,  and  of  other  banks  in  the  dis- 
trict of  Columbia,  to  demand  payment  of  a  bill  on  the  dar  after  the  laat 
day  d[  gnce ;  and  this  usage  has  been  sanctioned  bv  the  decisions  of  this 
Co«rt  This  usage  is  equallv  binding  on  parties  who'were  not  acquaint* 
ed  with  its  existence,  but  who  have  resorted  to  the  bank  governed  by 
.  such  usage,  to  make  the  bill  negotiable.  {32{ 

The  usage  of  the  place  on  which  a  bill  is  drawn,  or  where  payment  is  de- 
manded, unifbriAiy  regulates  the  number  of  days  of  itnte  Which  must  be 
aUowed.  {34} 

The  fiulure  of  a  bank  holding  a  bill  payable  after  date  for  collection,  to 
give  notice  to' the  drawer,  that  the  drawee  was  not  found  at  home,  when 
called  upon  to^  accept  the  bill,  is  not  such  negligence  as  dischai^gea  the 
drawer  from  his  liability.  {35} 

A  bill  of  exchange,  payable  after  date,  need  not  be  preisented  for  accept^ 
ance  before  the  day  of  payment  {  but,  if  presented,  and  acceptance  be 
refused,  it  is  dishonouried,  and  notice  mqst  be  given*  The  absence  ftom 
his  home,  of  the  drawee  of  a  bill  payable  after  date,  when  the  holder  of 
a  bill,  or  his  agent,  calls  with  it  for  acceptance,  is  not  a  refusal  to  accept{ 
but  such  absence,  when  the  bill  is  due,  is  a  reAisal  to  pay,  and  authorises 
a  protest  {35}  • 

la  a  suit  instituted  by  the  holder  of  a  biU,  against  the  bank,  for  negligenoe^ 
in  relation  to  demand,  or  notice  of  non-payment  of  the  bill,  the  Couxt^ 
although  required,  are  not  bound  to  declare  the  law  as  betwten  the 
holder  and  the  drawer.  The  bank  was  the  agent  of  the  bolder,  and  not 
of  the  drawer,  and  might,  conseq^uenUy,  so  act  as  to  discharge  Uie 
drawer,  without  becoming  ukble  to  its  pnncipal.  {36} 

TRIPLETT  &  NEALE,  the  appellees,  instituted  a  suit  in 
the  Circuit  Court  for  the  District  Qf  Columbia,  against  the 
Vol.1.  D 
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President  and  Directors  of  the  Bank  of  Washington,  the  appel- 
Isints ;  for  mal-agency  in  relation  to  an  inland  bill  of  exchange^ 
dated  Alexandria,  19th  June,  1817,  drawn  by  W.  H.  Briscoe, 
for  625  dollars  34  cents,  at  four  months  after  date,  in  favour 
of  Triplett  &  Neale,  upon  Peter  A.  Games,  Esqr.  "  Wash- 
ington City."  About  the  19th  of  July,  1817,  the  plaintiffs,  be- 
ing, the  holders  and  the  proprietors  of  the  till,^  placed  it  in 
the  hands  of  the  Cashier  of  the  Mechanics  Bank  of  Alexan- 
dria, for  the  purpose  of  its  being  transmitted  to  a  bank  in 
Washington  for  collection,  they  endorsing  it  in  blank  for  that 

S'urpose.  The  bill,  after  being  endorsed  by  the  Caifhier  of  the  . 
iahk,  to  the  order  of  *'  S.  Elliott,  Jr..  Esqr."  was  sent  by  mail 
to  the  Bank  of  Washington,  of  which  Mr.  Elliott  was  then 
Cashier;  together  with  other  bills  and  notes,  without  any  state- 
ndent  of  interest  or  ownership  in  the  same,  by  Triplett  & 
Neale.  On  the  19th  October,  1817,  the  Cashier  of  the  Mecha- 
nics Bank  of  Alexandria,  informed  tht  Cashier  of  the  Bank 
of  Washington,  that  "the  holder  of  the  draft  desired,  that  if 
the  draft  should  not  be  paid,  a  notary  should  send  a  notice  to 
iP.  A.  Cames,  Baltimore,  and  to  Mr.  W.  H.  Briscoe,  at  Lees- 
burgh,  provided  the  bill  should  not  be  paid  in  Washington." 
On  the  24th  October,  1817,  the  draft  was  returned  to  the  Me- 
chanics Bank  of  Alexandria,  It  having  been  protested,  for  non- 
payment, on  the  23d  of  October;  the  drawer  and  endorser 
having  been  regularly  notified  of  the  non-payment  by  the  no- 
tary. When  the  bill  was  received  in  Washington,  on  the  2lst 
JHly,  1817,  the  drawee  was  not  to  be  found;  one  of  the  officers 
of  the  Bank  haying  sought  him,  in  order  to  present  the  bill  to 
him,  and  who  was  informed  that  he  was  in  Baltimore.  This 
inquiry  was  repeated  three  or  four  days  afterwards,  with  the 
«ame  results,  of  which  the  Cashier  was  informed.  No  notice 
of  the  non-acceptance  of  the  bill  was  given  by  the  Bank  of  Wash-, 
ingtou  to  the  drawer  or  to  the  endorser.  Evidence  was  given, 
by  the  defendants  below,  of  the  custom  in  the  banks  of  the  city 
of  Washington,  and  particularly  of  the  defendants,  as  to  the 
mode  of  treating  bills,  when  the  drawee  could  not  be  found,  and 
as'to'the  practice  of  protesting  or  not  protesting  such  bills,  for 
non-acceptante.  Evidence  was  also  offered,  as  to  the  incom-r 
peteiicy  of  Cames  and  Briscoe  to  discharge  the  bill,  at  the 
time  of  its  non-payment;  and  that  since  the  said  period,  Bris- 
coe had  inherited  an  estate. 

The  appellants,  on  the  trial  of  the  cause,  requested  the  Court 
to  instruct  the  jury^— 

1st.  That  on  the  evidence,  if  believed  by  the  jury,  the  plain- 
tiffs could  not  recover. 

2d.  That  the  plaintiffs  are  not  entitled  to  recover,  for  any 
l^ss  of  recourse  against  Briscoe,  the  drawer  of  the  bill 
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3d  That  the  failure  of  the  defendants ;  after  having  called 
at  the  residence  of  the  drawee  of  said  bill,  to  obtain  his  accept- 
ance thereof,  as  stated  in  the  evidence  of  Heilly,  and  not  find- 
ing him  or  any  other  person  there,  to  accept  the  said  bill ;  to 
notify  the  drawer  of  that  circumstance,  was  not  such  a  n©^ 
gligence  as  discharged  the  said  drawer  from  his  liability  on 
^aid  bill ;  and  entitles  the  pkintifTs  to  recover. 

4th.  That  if  they  believe,  from  the  evidence,  that  the  defend- 
ants conformed  to  their  former  usage  in  regard  to  such  bills 
as  the  one  in  question,  in  calling  on  the  drawee  for  acceptance, 
thcT  said  drawee  being -from  home,  and  not  noting  the  same 
as  dishonoured^  and  giving  notice  thereof  to  the  parties  on  tb^ 
said  bill;  then  their  failure  to  treat  the  said  bill  as  dbhonoured, 
and  to  give  notice  accordingly,  of  its  non-acceptance,  did  not 
discharge  the  drawer  thereof  from  his  liability  to  the  plain- 
tiffs. AH  of  which  instructions  were  refused  by  the  Court, 
and  a  verdict  was  given  against  the  Bank  of  Washington  for 
the  whole  amount  of  the  claim.  The  defendants  below  took 
a  blH  of  exceptions,  to  the  opinion  of  the  Court,  upon  the 
propositions  stated ;  and  thereupon  prosecuted  this  writ  of  er- 
ror. 

Mr.  Key,  for  the  plaintiffs  in  error.  There  was  no  privity 
between  the  plaintiffs  below,  and  the  Bank  of  Washington ; 
the  bill  was  sent  to  the  Bank  of  Washingiop,  by  the  Mecha- 
nics Bank  of  Alexandria,  and  it  was  not  known  that  Trip- 
Jett  &  Neale  were  in  any  manner  interested  in  it.  Before  a 
contract  can  be  presumed  to  have  been  made  with  them  to 
collect  the  bill,  their  interest  should  have  been  communicat- 
ed ;  2  Caine$j  341.  The  plaintiff  in  error  should  have  had  the 
opportunity  to  accept  or  reject  the  inquiry,  as  the  collection  of 
the  draft  was  only  an  act  of  courtesy.  The  law  is  with  the 
plaintiffs  in  error  on  this  point.  6  Tcnmton^  147—1  Vesey  jutu 
'S91— -2  Johnson^  204.  In  the  last  case,  a  notary  public  gave 
notice  of  the  non-payment  of  a  note  to  one  endorser,  and  fail- 
ed to  notify  a  prior  endorser;  the  last  endorser  having  paid 
the  note,  it  was  decided  that  a  suit  could  not  lie  against  the 
notary  public  for  laches,  he  being  liable  only  to  the  holder 
of  the  note. 

2d.  Negligence,  and  loss  in  consequence  of  it,  must  be  shown. 

The  bill  was  payable  four  months  vfitr  date^  and  it  is  not 
necessary  to  present  such  a  bill  for  acceptance.  Chitty  on 
Billsn  205— Philadelphia  edition,  1821:  as  to  responsibility, 
where  prejudice  has  not  arisen ;  Beawes  Lex.  Merc.  544,  491, 
was  cited,  as  to  the  mode  of  presentation  of  such  a  bill — Star- 
key's  Evid.  4,  part  456. 

3d.  If  the  Bank  of  Washington  was  bound  to  present  the 
iaill,  the  negligence  of  tlie  plaintiffs  in  error  to  do  this,  should 
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have  been  stated  specially  in  the  declaration ;  and  the  loss  tliere^ 
by  specially  averred  ;  2  Espin.  16—2  Wihm^  325. 

4th.  The  conduct  of  the  Bank,  was  according  to  their  esta- 
blished customs,  and  to  the  practises  in  other  banks,  and  if 
they  acted  bona  fde^  they  should  not  be  charged  with  the 
amount  of  the  bill.  The  usage  is,  to  protest  the  bill  on  the 
fourth  day  after  the  nominal  day  of  payment,  and  the  day  af* 
ter  the  three  days  of  grace.  The  rule  and  practice  as  to  non-ac- 
ceptanced  bills,  is  the  same  in  this  paiticular,  with  those  which 
have  been  accepted. 

Mr.  Jones,  for  defendants  in  error.  The  claim  of  the  defend- 
ants in  error,  is  founded  upon  the  gross  negligence  of  the 
Bank-^and  this  is  fully  made  out  by  the  testimony. 

1.  As  to  the  absence  of  privity  between  the  parties  of  this 
Suit.  The  custom  to  collect  notes  for  individuals,  which  pre- 
vailed among  all  banks,  and  the  fact  that  no  other  interest  exist- 
ed in  the  bill,  but  that  of  Triplett  &  Neale,  are  sufficient  to  es- 
tablish privity  between  the  parties  to  the  action.  A  suit  upon  a 
contract  made  by  an  agent,  may  be  brought  in  the  name  of 
the  principal ;  although  his  interest  in  the  contract  does  not  ap- 
pear on  its  face. 

2.  Negligence  is  charged  in  the  declaration  throughout ;  and 
by  the  usages  of  the  Bank,  particularly  of  the  present  Bank 
of.  the  United  States,  if  the  drawee  be  absent  when  the  bill  is 
received,  and  does  not  call  at  the  bank  and  accept,  after  notice 
left  at  his  residence,  the  bill  is  protested,  and  notice  given.—' 
In  this  cose,  the  bill  should  have  been  protested  on  jthe  day  it 

'  became  due,  without  \^aiting  the  days  of  grace, which  are  on- 
ly allowed,  when  the  bill  has  been  accepted.  Mr.  Jones  cit- 
ed the  case  of  M'Gruder  V8*  the  Bank  of  Washington.  9 
Wheat.  598. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

This  is  a  writ  of  error,  to  a  judgment  of  the  United  States' 
Circuit  Court,  of  the  district  pf  Columbia,  for  the  county 
of  Alexandria. 

On  the  19th  of  June  1817,  Wiliam  H.  Briscoe,  of  Alexan- 
dria, drew  a  bill  on  Peter  A.  Games,  of  Washington,  pay- 
able four  months  after  date,  to  the  order  of  Triplett  &  Neale. 
The  payees  of  the  bill,^ndorsed  it  In  blank,  and  delivered  it  to 
the  tashier  of  the  Mechanics  Bank  of  Alexandria,  for  the 
purpose  of  being  transmitted,  through  the  said  bank,  to  a 
bank  in  Washington,  for  collection. 

The  Cashier  of  the  Mechanics  Bank  of  Alexandria,  enr 
dorsed  the  bill,  to  the  order  of  the  Cashier  of  the  Bank  of 
Washington,  and  transmitted  it  to  him,  for  collection,  in  a 


JANUARY  TERM,  29 

(Bank  of  Washington  tt«  Triplett  Neal<.) 

letter  of  the  19th  of  July  1817.   Neither  of  the  banks  had  any 
interest  in  the  bilL 

Tiie  bill  was  protested,  for  non-payment ;  and  this  suit 
mraa  brought  by  Triplett  &  Neale,  against  the  Bank  of  Wash- 
ington, to  recover  its  amount  The  declaration  charges,  that 
'tiie  bank  did  not  use  reasonable  diligence  to  collect  the  mo- 
ney mentioned  in  the  said  bill,  nor  take  the  necessary  mea- 
sures to  charge  the  drawer ;  but  neglected  to  present  the  bill 
either  for  acceptance,  or  payment;  and  to  have  the  same  pro- 
tested ;  whereby  the  plaintiffs  have  lo^t  their  recourse  against  ' 
the  drawer. 

It  was  proved,  on  the  part  of  the  bank,  that  either  on  the 
day  the  bill  was  received,  or  the  succeeding  day,  one  of  its  offr- 
cers  called  with  the  bill,  at  the  house  of  the  said  Peter  A. 
Games,  for  the  ptirpose  of  presenting  it  for  acceptance,  and  ' 
was  told,  that  he  was  in  Baltimore.  He  called  again,  three  or 
four  days  afterwards,  for  the  same  purpose;  and  was  again 
told,  that  he  was  in  Baltimore.  These  answers  were  report* 
ed  to  the  Cashier. 

On  the  9th  of  October  1817,  the  Cashier  of  the  Mechanics 
Bank  of  Alexandria,  addressed  the  following  letter  to  the  Cash* 
icr  of  the  Bank  of  Washington 
"Dear  Sir, 

'VThe  holder  of  the  draft  on  Peter  A.  Cames,  for  625  dol- 
lars S4  cents,  desires  me  to  i|iform  you,  that  if  the  draft  is' 
not  paid,  to  make  the  notary  send  a  notice  to  P.  A.  Cames, 
Baltimore,  and  likewise  to  W.  H.  Briscoe,  Leesburg,  provid- 
ed it  is  not  paid  at  his  residence,  in  Washington."  On  the 
13th  of  the  same  month,  the  Cashier  of  the  Bank,  of  Wash- 
ington, in  answer  to  this  letter,  stated  Uiat  the  bill  had  not 
been  accepted,  because  the  drawee  could  not  be  found ;  and 
chat  the  directions  given,  in  the  letter  of  the  9th,  should  be 
observed.  On  the  34th  of  October,  the  fourth  day  after  that 
expressed  on  the  face  of  the  bill,  as  the  day  of  payment,  it  was 
protested,  for  non-payment,  and  returned,  under  protest,  to 
the  Mechanics  Bank  of  Alexandria.  Notice  was  given  to  the 
drawer,  who  has  refused  to  pay  the  same. 

On  the  trial,  the  counsel  for  the  defendant,  moved  ^he  Court, 
to  instruct  the  jury : — 

1st.  That  upon  this  evidence,  if  believed,  the  plaintiffs  are 
not  entitled  to  recover. 

2d.  That  the  plaintiffs  are  not  entitled  to  recover,  for  any 
4oss  of  recourse  against  Briscoe,  the  drawer  of  the  said  bill. 

3d.  That  the  failure  of  the  defendants,  (after  having  call- 
ed at  the  residence  of  the  drawee  of  the  said  bill,  to  obtain 
his  acceptance,  and  not  finding  him,  or  any  person  there  to  ac» 
tf:ept  it,)  to  jiptify  the  drawer  of  that  circumstance,  was  not 
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such  neg^li^nce,  as  discliargeid  the  said  drawer,  from  his>  lla- 
bility,  on  the  said  bill,  and  entitles  the  plaintiffs  to  recover. 

4th.  That  if  they  •believed,  from  the  evidence,  that  the  de- 
fendants conformed  to  their  former  us^ge,  in  regard  to  such- 
bills,  as  the  one  in  question,  in  calling  on  the  drawee  fbr  ac- 
ceptance, (the  said  drawee  being  from  home,)  and  not  noting 
the  same  as  dishonoured,  and  giving  notice  thereof  to  the 
parties,  on  the  said  bill ;  then  theii*  failure  to  treat  the  said  bill 
.  as  dishonoured,  and  to  give  notice  accordingly,  of  non-accept- 
ance, did  not  discharge  the  drawer  thereof,  from  his  liability  to 
the  plaintiffs. 

The  Court  refused  to  give  either  of  these  instructions;  to 
which  refusal,  the  counsel  for  the  defendants  excepted ;  and 
a  verdict  and  judgment  were  rendered  for  the  plaintiffs. 

The  plaintiifs  in  error,  insist,  that  thef.^Circuit  Court  ought 
to  have  given  the  instructions  first  asked,  because,  1st,  no  pri- 
vity existed,  between  the  real  holder  of  the  bill,  and  the  Bank 
of  Washington.  That  bank  was  not  the  agent  of  Triplett  & 
Nealc,  but  was  the  agent  of  the  Mechanics  Bank  of  Alexan- 
dria. Some  cases  have  been  cited,  to  show,  that  if  an  agent 
\employed  'to  transact  a  particular,  business,  engages  another 
person  to  do  it,  that  other  person  is  not  responsible  to  the  prin- 
cipal. On  this  point,  it  is  sufficient  to,  say,  that  these  cases, 
however  correctly  they  may  have  been  decided,  are  inappli- 
cable to  the  case  at  bar.  *  The  bill  was  not  delivered  to  the 
Mechanics  Bank  of  Alexandria,  for  collection,  but  for  trans- 
mission to  some  bank  in  Washington,  to  be  collected.  That 
bank  would,  of  course,  become  the  agent  of  the  holder.  By 
transmitting  the  bill,  as-  directed,  the  Mechanics  Bank  per- 
formed its  duty,  and  the  whole  responsibility  of  collection 
devolved  on  the  bank  which  received  the  bill  for  that  pur- 
pose; the  Mechanics  Bank  was  the  mere  channel  through  which 
Triplett  &  Neale  transmitted  the  bill  to  the  Bank  of.  Wash- 
ington. 

The  deposit  of  a  bill  in  one  bank«  to  be  transmitted  for  col- 
lection, to  another,  is  a  common  usage  of  great  public  con- 
venience, the  effect  of  which  is  well  understood.  This  trans- 
action was,  unquestionably,  of  that  character ;  and  theVe  is  no 
reason  for  suspecting  that  the  Bank  of  Washington  did  not 
so  understand  it.  The  duty  of  that  bank,  was  precisely  the; 
same,  whoever  might  be  the  owner  of  the  bill ;  and,  if  it  Was 
unwilling  to  undertake  the  collection,  without  precise  informa- 
tion on  the  subject,  that  duty  ought  to  have  been  declined.^ — 
The  custom  to  endorse  ^  bill  put  in  bank,  for  collection,  is 
universal ;  and  the  Bank  of  Washington,  had  no  more  reason 
for  supposing  .that  Triplett  &  N^ale  had  ceased  to  be  the  real 
holders,  from  their  endorsementi  than  for  Bupposihg  that  the 
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Cashier  of  the  bank  of  Washington,  had' become  the  real  hold- 
er, by  the  endorsement  to  them.  It  is  the  customary  pro- 
ceeding, for  collection,  in  such  cases;  s^Md  is  for  the  advan- 
tage of  the  party  interested.  At  any  rate,  the  letter  of  the  9th 
pf  October,  disclosed  the  real  party  entitled  to  the  money;  and 
the  answer  to  that  letter,  assumes  the  agency,  if  it  had  not 
been  previously  assumed.  The  Court  is  decidedly  of  opinion, 
that  the  Bank  of  Washington,  by  receiving  the  bill,  for  coUec-' 
tion,  and,  certainly,  by  its  letter  of  the  10th  of  October,  be- 
came the  agent  of  Triplett  &  Neale,  and  assumed  the  respon- 
sibility attached  to  that  character. 

The  first  prayer  of  the  defendants,  in  the  Circuit  Court, 
being  to  instruct  the  jury,  that,  upon  the  whole  evidence,  the 
plaintiff  ought  not  to  recover;  if  it  might  properly  have  been 
granted,  in  any  case,  in  which  any  testimony  was  offered ;  cer- 
t^nly  ought  not  to  have  been  granted,  if  any  possible  con- 
struction of  that  testimony  would  support  the  action. 

The  liability  of  the  bank,  for  the  bill  placed  in  its  hands  for 
collection,  undoubtedly  depends  on  the  question,  whether  rea- 
sonable and  due  diligence  has  been  used,  in  the  performance 
of  its  duty.  To  maintain  the  charge  of  negligence,  the  coun- 
sel for  Triplett  &  Neale,  have  alteged  the  failure  to  give  notice 
of  the  non-acceptance  of  the  bill,  and  the  failure  to  demand  pay- 
ment in  proper  time.  The  counsel  for  the  bank,  have  brought 
the  first  question  more  distinctly  intb  view,  by  a  more  definite 
mstruction  respecting  it,  which  was  afterwards  asked ;  and  its 
consideration  will  be  deferred,  until  that  prayer  shall  be  discus- 
sed; but  the  first  must  "be  disposed  of>  under  the  general  prayer. 

Unquestionably,  by  failing  to  demand  payment  in  time,  the 
bank  would  make  the  bill  its  own,  and  Would  become  liable  to 
Triplett  &  Neale  for  its  amount.  The  inquiry,  therefore,  is 
into  the  fact. 

The  demand  was  made,  on  the  fourth  day  after  that  men- 
tioned on  the  face  of  the  bill,  as  the  day  of  payment. 

The  defendants  in  error,  insist,  that,  if  the  bill  was  never 
presented  for  acceptance,  payment  ought  to  have  been  demand- 
ed, on  the  day  mentioned  on  its  face.  If  this  be  not  so,  then  it 
ought  to  have  been  demanded,  on  the  third  day  afterwards, 
which  is  the  last  day  of  grace. 

The  allowance  of  days  of  grace,  is  a  usage,  which  pervades 
the  whole  commercial  world.  It  is  now  universally  under- 
stood to  enter  into  every  bill,  or  note,  of  a  mercantile  charac- 
ter, and  to  form  so  completely  a  part  of  the  contract,  that  the 
bill  does  not  become  due,  in.  fact,  or  in  law,  on  the  day  men- 
tioned on  its  face,  but  on  the*l^st  day  of  grate.  A  demand  of 
payment,  previous  to  that  day,  will  not  authorize  a  protest,  or 
charge  the  drawer  of  the  bill. 
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This  is  universally  admittedy  if  the  bill  has  been  apccptcd. 

If  it  has  been  noted,  for  non-acceptance,'  but  has  been^  held 
Ap,  it  would  npt  be  protested^  for  non-payment,  until  the  last 
day  of  grace.  Why,  then,  should  a  bill  never  presented,  be 
demandable,  at  an  earlier  day,  than  if  it  had  been  accepted,  or 
if  acceptance  had  been  refused  ?  Whatever  might  have  beea 
the  original  motive  for  the  indulge^ice,  it  is  now  taken  into 
consideration,  both  by  the  drawer  and  payee  of  the  bill.  The 
amount  is,  consequently,  Estimated,  on  the  calculation,  that  it 
becomes  really  due,  on  the  last  day  of  grace.  Neither  party 
can  foresee,  when  the  bill  is  drawn,  whether  it  will  be  paidy. 
or  not;  nor,  if  it  be  payable^  after  date,  whether  it  will  be 
presented^  or '  not.  Their  calcu^lation,  therefore,  as  to  the 
day  when  it  becomes  really  due,^  and  is  to  be  paid^  is  inde- 
pendent of  these  considerations.  No  sufficient  reason  is  per* 
ceived,  for  the  distinction. 

It  is,  however,  a  law  dependent  on  usage*  Tht  books 
which  treat  on  the  subject,  concur  in  saying,  that  payment 
must  be  demanded  when  the  bill  falls  due;  and  that  it  falls 
due,  on  the  last  day  of  grace.  The  distinction^  between  a  bill 
which  has,  and  which  has  not  been  presented,  has  never  been 
taken ;  and  it  is  apparent,  that  a  bill  is  never  drawn,  with 
a  view  to  this  distinction.  The  fact,*  that  the  question  has 
never  been  made,  is  a  strong  argument  against  it.  The  point 
ias  never,  «o  far  as  we  can  find,  been  brought  directly  before 
a  Court ;  and  we  have  seen  only  one  case,  in  which  it  has  been 
even  incidentally  mentioned. 

In .  Anderton  vs.  Beck  S(  Pearson;  16  East  248,  a  bill  was 
drawn,  payable  two  months  after  date,  and  was  not  presented 
for  acceptance.  It  was  protested  for  non-payment,  and  a  suit 
was  brought  by  the  holder  against  the  drawer.  He  resisted 
the  demand,  and  the  opinion  of  the  Court  proceeds  on  the 
admission  that  the  bill  fell  due  on  the  last  day  of  grace.  This 
case  consists,  we  believe,  with  the  opinions  and  practice  of 
conHbercisQ  towns. 

But  if  a  bill,  payable  after  date,  and  not  presented  for  accept- 
ance, falls  due  on  the  same  day  as  if  it  had  been  accepted, 
the  defendants  in  error  insist,  that  payment  ought  to  have  been 
demanded  on  the  last  day  of  grace. 

It  was  proved  at  the  trial,  that  the  settled  usage  of  the  Bank 
of  Washington,  at  that  time,  and  of  all  the  other  banks  ih 
Washington  and  Georgetown,  was,  to  demand  payment  on  the 
day  succeeding  the  last  day  of  grace ;  and  this  usage,  so  far  as 
respects  notes  ne^tiable  m  a  particular  bank,  has  been  sanc- 
tioned by  the  decision^  of  this  Qgurt  Renn^r  the  Bank 
of  Columbia,  9  Wheat.  582,  was  a  suit  brought  in  a  Circuit 
Court  of  the  District  of  Columbia,  against  the  endorser  of  a 
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promissory  note,  which  had  been  negotiated  in  the  Bank  of 
Columbia.  Payment  was  demanded,  and  the  note  protested 
on  the  fourth  day  after  that  mentioned  in  the  note  as  the  day  on 
which  it  became  payable.  This  was  proved  to  have  been  in 
conformity  with  the  custom  of  the  Bank ;  and  the  defendant 
moved  the  Court  to  instruct  the  jury  that  the  demand  was  not 
in  time,  and  that  the  endorser  was  not  liable  for  the  note.-— 
This  instruction  was  refused,  and  the  defendant  brought  the 
judg:ment  into  this  Court  by  writ  of  error.  The  judgment,  on 
g;reat  deliberation,  was  affirmed. 

In  this  case,  the  custom  of  the  Bank  was  known  to  the  par- 
lies to  the  note.  But  the  question  arose  afterwards,  in  a  case  in 
which  the  custom  was  not  known  to  the  parties.  Mills  t*^.  The 
Bank  of  the  United  States,  11  ff^lieai,  430,  was  a  suit  brought  by 
the  Bank  against  the  plaintiff  in  error,  and  others,  on  a  note 
endorsed  by  him,  and  negotiated  in  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  which  was  protested, 
for  non-payment,  on  the  day  of  the  last  day  of  grace. 

It  was  proved  at  the  triaU  that  this  was  according  to  the 
usage  of  that  Bank.  The  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury  that  this  usage  could  not  bind  the  en- 
dorser,  unless  he  had  personal  knowledge  of  it,  at  the  time  he 
endorsed  the  note.  The  Court  refused  to  give  the  instruction, 
and  the  jury  found  a  verdict  for  the  Bank,  on  which  judgment 
was  rendered.  That  judgment  was  brought  before  this  Court, 
and  affirmed.  The  Court  said,  that  when  a  note  is  made 
^yable  or  negotiable  at  a  Bank,  whose  invariable  usage  it  is 
to  demand  payment,  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  are  bound  by  that  usage,  whether  they 
have  a  personal  knowledge  of  it,  or  not. " 

In  the  case  of  such  a  note,  the  parties  arc  presumed,  by  im- 
plication, to  agree  to  be  governed  by  the  usage  of  the  Bank, 
at  which  they  have  chosen  to  make  the  security  itself  negotia- 
ble. 

These  cases. decide  that  under  consideration,  unless  there 
be  a  distinction  between  a  bill  and  a  note  made  nogotiable  in 
a  particular  bank.  In  the  case  of  a  note  negotiable  in  a  par- 
ticular bank,  the  parties  may  very  fairly  l)e  presumed  .to  l>e  ac- 
quainted with  the  usage  of  that  bank.  As  the  decisions  which 
have  been  cited,  depend  upon  that  presumption,  it  will  be- 
come necessary  to  inquire,  how  far  the  same  presumption  may 
be  justified  in  the  case  of  a  bill  drawn  on  a  person  residing 
in  a  place  where  this  usage  is  established.  •  • 

If  a  promissory  note  were  made  in  the  city  of  AVashington, 
payable  to  a  person  residing  in  the  same  place,  though  not  pur- 
porting to  be  payable  and  negotiable  in  bank,  it  would  very 
probably  be  placed  in  a  bank  for  collection.    It  is  a  common 
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practice,  and  the  parties  would  contemplate  such  an  event  aA> 
probable,  when  the  note  was  executed. 

The  same  reason  seems  to  exist  for  applying  the  usage  o4' 
the  bank,  to  such  a  note^  as  to  one  expressly  made  payable  and 
negotiable  in  bank.  Such  notes  are  frequently  discounted, 
and  certainly  the  person  who  discounts  them,  or  places  them 
in  bank  for  collection,  stands  in  precisely  the  same  relation  to 
the  bank,  as  respects  its  usage,  as  if  the  notes  purported  on 
their  face  to  be  negotiable  in  bank.  The  maker  of  a  negotia- 
ble paper,  in  such  a  case,  may  fairly  be  presumed  to  be  ac- 
quainted with  the  customary .  law  which  governs  that  paper^ 
at  his  place  of  residence. 

In  the  case  at  bar,  however,  the  bill  was  drawn  at  Alexan- 
dria, on  a  person  residing  at  Washington.  Does  this  circum- 
stance vary  the  law  of  the  case  ? 

The  usage  by  which  questions  of  this  sort  arc  governed,  is 
difterent  in  different  places.  It  varies  from  three  to  thirty 
days — and  the  usage  of  the  place  on  which  the  bill  is  drawn, 
or  where  payment  is  to  be  demanded,  uniformly  regulates  the 
number  of  days  of  g^acc  which  must  be  allowed.  This  biH 
being  drawn  on  a  person  residing  in  Washington,  and  being 
protested  for  non-payment  in  the  same  place,  is,  according  to 
the  law  merchant,  to  be  governed  by  the  usage  of  Washing- 
ton. Could  this  be  questioned,  still  the  holder  of  the  bill,  who 
placed  it,  by  his  agent,  in  the  Bank  of  Washington  for  col- 
lection, who  has  made  that  bank  his  agent,  without  special  in- 
structions, submits  his  bill  to  their  established  usage.  The 
cases,  then,  which  have  been  cited,  are  not  different  in  principle 
from  this— and  payment  having  been  demanded,  according  to 
the  invariable  usage  of  the  Bank,  was  demanded  in  time.  If 
then  the  objections  to  the  conduct  of  the  Bank  were  confined 
to  the  demand  of  payment,  and  protest  for  non-payment,  the 
first  instruction  asked  by  the  defendants  in  the  Circuit  Court, 
ought  to  have  been  given.  But  they  are  not  confined  to  the  de- 
mand of  payment,  and  to  the  protest  for  non-payment  They 
extend  to  the  steps  taken  by  the  Bank,  concerning  the  present- 
ation of  the  bill. 

The  second  instruction  asked  for,  is  in  terms  which  are  in 
some  degree  equivocal.  It  may  imply,  either  that  the  recourse 
against  the  drawer  of  the  bill  was  not  lost,  or  that  if  lost, 
that  circumstance  would  not  entitle  the  plaintiff  to  recover 
against  the  Bank ;  as  its  decision  is  not  essential  to  the  cause, 
it  will  be  passed  over. 

The  third  is  more  specific.  The  Court  is  asked  to  say,  that 
the  failure  of  the  Bank  to  give  notice  to  the  drawer,  .that  ihc 
drawee  was  hot  found  at  home,  when  called  upon  to  accept 
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the  bill,  is  not  such  negligence  as  discharged  the  drawer 
from  his  liability,  and  entitles  the  plaintiff  to  recover. 

The  question  suggested  by  this  prayer,  is  one  on  which  no 
decision  is  found  in  the  Books.  It  depends  on  analogy,  so  far 
as  it  is  to  be  decided  by  adjudged  cases.  Such  a  bill  need  not 
be  presented ;  but  if  presented,,  and  acceptance  be  refused,  it  is 
dishonoured,  and  notice  must  be  given.  Had  the  Bank  taken 
no  step  whatever  to  obtain  an  acceptance,  no  violation  of  duty 
would,  according  to  these  decisions,  have  been  committed. — 
Can  any  unsuccessful'  attempt  to  do  that  which  the  law  does 
not  require,  place  the  agent  in  the  same  situation  that  he  would 
have  stood  in,  had  the  drawee  been  found,  and  had  posi- 
tively refused  acceptance  ?  Absence  from  home,  with  a  fail- 
ure to  make  provision  for  payment  when  a  bill  becomes  due, 
is  a  failure  to  pay ;  but  absence  from  home  when  the  holder  of 
a  bill  or  his  agent  offers  it  for  acceptance,  is  in  no  respect 
culpable.  Had  the  drawee  received  advice  of  the*  bill,  he 
could  not  have  not  known,  that  it  would  be  presented  for  ac- 
ceptance, because  the  law  did  not  require  it,  and  is  conse- 
quently not  blameable  for  his  absence,  when  the  officers  x)f' 
the  Bank  came  to  present  it  for  acceptance.  Had  the  bill,  un- 
der such  circumstances,  beeh  protested  for  non-acceptance,  and 
returned,  the  drawer  might  not  have  been  liable  for  it. 

The  bill,  then,  on  general  principles^  ought  not  to  have 
been  protested ;  and  the  absence  of  the  drawee,  ought  not  to 
be  considered  as  equivalent  to  his  refusal  to  accept  It  miglit 
have  been  a  prudent  precaution,  to  have  given  information 
that  the  bill  was  not  accepted,  because  the  drawer  had  not 
been  found,  but  we  cannot  say,  that  the  omission  would  sub- 
ject the  agent  to  loss,  unless  such  was  the  special  usage  of  this 
bank. 

4.  The  fourth  prayer  is  for  an  instruction  to  the  jury,  that, 
if  they  believe,  from  the  evidence,  that  the  defendants  con- 
formed to  their  former  usage,  in  regard  to  such  bills,  in  calling 
on  the  drawee  for  acceptance,,  (the  said  drawee  being  from 
home,)  and  not  noting  the  same  as  dishonoured,  and  giving 
notice  thereof  to  the  parties  on  the  said  bill,  then,  their  fail- 
ure to  treat  the  said  bill  as  dishonoured,  and  to  give  notice 
accordingly,  of  non-acceptance,  did  not  discharge  the  drawer 
thereof,  from  his  liability  to  the  plaintiff. 

The  Court  has  already  indicated  the  opinion,  that  this  omis- 
sion to  treat  the  bill  as  dishonoured,  in  consequence  of  not 
finding  the  drawee  at  home,  if  the  usage  of  the  bank  was  not 
to  notice  such  a  circuitistance,  did  not  discharge  the  drawer; 
consequently,  this  instruction  ought  to  have  been  given^  unless 
it  should  be  supposed  foreign  to  the  case  in  which  it  was  ask- 
ed.  In  a  suit  brought  by  the  bolder  against  the  bank,  the 
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Court  was  not  bound  to  declare  the  law  as  between  the  hold- 
er and  the  drawer,  unless  the  liability  of  the  bank  was  determin- 
ed, by  the  liability  of  the  drawer.  Although  in  the  general,  the 
one  question  depends  on  the  other,  yet,  it  may  not  be  universally 
The  bank  was  the  agent  of  the  holder,  not  of  the  draw- 
er, and  might  consequently  so  act,  as  to  discharge  the  drawer, 
without  becoming  liable  to  its  principal.  In  this  case,  how- 
ever, as  the  agent  received  on  specific  instructions,  but  was  left 
to  act  according  to  the  law  merchant ;  a  course  of  proceed- 
ing which  did  not  discharge  the  drawee,  could  not  render  the 
agent  liable  to  the  principal.  This  prayer  was,  therefore,  es- 
sentially the  same  with  that  which  preceded  it,  with  this  dif- 
ference. The  third  prays  an  instruction,  whatever  might  be  the 
usage  of  the  bank ;  the  fourth  prays  essentially  the  same  in- 
struction, provided  the  conduct  of  the  bank  conformed  to  its 
usage.  This  instruction,  therefore,  ought  to  have  been  given, 
as  prayed.  Upon  a  review  of  the  whole  case,  the  Court  is  of 
opinion,  that,  if  the  bank  acted  in  conformity  with  its  esta1> 
lished  usage,  in  not  noting  the  bill,  and  giving  notice  thereof, 
when  the  ineffectual  attempt  was  made  to  present  it  for  ac- 
ceptance, this  action  could  not  be  supported.  With  respect  to 
this  usage,  the  testimony  is  contradictory,  and  ought  to  have 
been  submitted  to  the  juryi  in  conformity  with  the  last  prayer 
made  by  the  counsel  for  the  bank.  The  Court  erred,  in  not 
giving  this  instruction,  as  prayed.  The  judgment,  therefore, 
is  to  be  reversed,  and  the  case  remanded  for  a  new  trial.. 

This  cause  came  on,  &c.,  on  consideration  whereof, — This 
Court  is  of  opinion,  that  the  Circuit  Court  erred,  in  refusing 
to  instruct  the  jury,  that  if  they  believed  that  the  defendants 
conformed  to  their  former  usage,  in  regafd  to  such  bills  as  the 
one  in  question,  in  calling  on  the  drawee  for  acceptance,  (the 
said  drawee  being  from  home,^  and  not  noting  the  same  as  dis- 
honoured, and.  giving  notice  tnereof  to  the  parties  on  the  said 
bill,  then,  their  failure  to  treat  the  said  bul  as  dishonoured, 
and  to  give  notice  accordingly,  of  non-acceptance,  did  not  dis- 
charge the  drawer  thereof  from  his  liability  to  the  plaintiffs. — 
It  is  therefore  •  considered  by  the  Court,  that  the  said  judg- 
ment be  reversed  and  annulled,  and  that  the  cause  be  remand- 
ed to  the  said  Circuit  Court,  with  directions  to  award  a  venire 
facias  dc  novo^  and  to  proceed  therein  according  to  law. 
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George  R.  Gaither,  Plaintiff  in  error,  vs.  The  Farmers 
AND  Mechanics  Bank  of  Georgetown,  (for  the  use  of 
Thomas  Corcorran,)  Defendants  in  error. 

C.  &  Co.  discounted  tta&ir  notes  with  the  F.  and  M.  Bank  of  Cteorg^towni  at 
thirty  dajrs ;  and,  in  lieu  of  mOney,  they  stipulated  to  take  the  post  notes 
of  the  bank,  payable  at  a  future  day,  without  interest,  while  post  nOtes 
were  at  a  discount  of  one  and  one  half  percent,  in  the  market,  at  the  time 
of  the  transaction.  Such  a  contract  is  usurious..  The  endorsement  of  a 
promksoiy  note  of  a  stranger  to  the  transaction,  which  was  passed  to  the 
Dank  as  a  collateral  security  for  the  Usurious  loan,  although  the  note  it- 
self is  not  tainted  with  the  usury,  yet  the  endorsement  is  Toid,  and  passes 
no  firoperty  to  the  banki  in  the  note ;  and  the  subsequent  payment  of  the 
original  note^  for  wluch  the  security  was  giren,  and  the  repayment  of  the 
sura  received  as  usury,  will  not  ^ve  kgaiity  to  the  transaction.  {43,  44| 

When  an  action  is  in  its  origin  instituted  in  the  name  of  A,  for  the  use  of 
the  eetttU  q\ne  use,  is,  by  the  law  of  Maryland,  regarded  as  the  real  party 
to  the  suit  {42| 

If  a  note  be  me  from  usury  in  its.  origin,  no  subsequent  usurious  transac- 
tions respecting  it,  can  afect  it  with  the  taint  of  usury,  although  an  en- 
dorser of  the  note,  whose  property  in  it  was  acquired  Uirough  a  usurious 
transaction,  may  not  be  able  to  maintain  a  suit  upon  it.  {43  { 

The  Act  of  Assembly  of  Maryland,  declares  "  all  bonds,  contracts,  and  as- 
surances whatever,  taken  on  an  usurious  contract,  to  be  utterly  void." 
And  the  endorsement  of  a  promissory  note,  for  a  usurious  consideration, 
is  a  contract  within  the  statute,  and  was  void.  {43  j 

THIS  suit  was  instituted  by  the  defendants  in  error,  against 
George  R.  Gaither,  as  the  drawer  of  a  promissory  note, 
dated  Georgetown,  a4th  July  1822,  for  1513  dollars  96  cents; 
payable  six  months  after  date,  to  the  order  of  W.  W.  Cor- 
corran  &  Co.  Endorsers,  W.  W.  Corcorran  8c  Co.,  and 
Thomas  Corcorran.  Before  the  swearing  of  the  jury,  in  the 
case,  it  was  stated,  by  the  counsel  of  both  plaintiff  and  defcnd- 
ant,  to  one  of  the  Jud^s  of  the  Court  \  who,  being  a  stock- 
holder in  the  bank,  objected  to  sitting  in  the  case ;  and  the 
same  was  also  stated  to  the  Court,  before  the  jury  was  sworn; 
that  the  bank  was  not  interested  in  the  event  of  the  cause; 
and,  on  the  trial,  it  was  also  shown  to  the  Court,  l^y  the  clork, 
that  this  suit,  standing  on  the  docket  in  the  name  of  the 
bank,  was,  by  -direction  of  the  plaintiff^  on  the  morning  of, 
and  just  before  the  cause  was  called  for  trial,  entered  for 
the  use  of  Thomas  Corcorran ;  and  the  jury  were  sworn  to 
try  the  cause  standing  on  thie  docket,  to  the  use  of  Thomas 
Corcorran. 

W.  W.  Corcorran  &  Co.,  merchants  of  Alexandria,  were  in 
the  frequent  receipt  of  large  discounts  from  the  bank,  upon 
their  own  notes,  endorsed  by  Thomas  Corcorran,  for  which 
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other  notes  payable  to  them,  were,  from  time  to  time,  depo- 
sited in  bank,  as  collateral  securities  for  the  notes  discounted ; 
which  collateral  notes,  were  kept  in  deposit  by  the  bank,  and, 
as  collected,  were  passed  to  the  credit  of  the  borrowers;  and 
the  collateral  notes,  a  short  time  before  they  became  due,  were 
so  entered  in  the  deposit  book  of  the  bank,  as  that  the  bank 
became  the  collectors  upon  their  own  account,  of  their  respec- 
tive amounts,  to  be  appropriated  as  stated. 

The  note  bf  the  plaintiff  in  error  was  treated  in  this  manner; 
and,  before  it  became  due  and  was  protested,  it  had  been  enter- 
ed on  the  deposit  book  of  the  bank,  and  had  remained  in  pos- 
session of  the  bank,  *  until  the  day  of  the  trial  of  the  cause. 
The  discounts  of  the  bank  for  W.  W.  Corcorran  &  Co.,  Svere . 
not,  generally,  to  a  large  extent  in  cash ;  but  when  large  dis- 
counts were  made,  it  was  with  an  understanding,  that  the 
proceeds  of  the  same  should  be  received  in  post  notes,  having 
some  time  to  run,  without  any  rebate,  for  the  time  being  allow- 
ed by  the  bank,  but  the  bank  retaining  the  usual  discount  of 
six  per  cent,  per  annum,  on  the  amount  of  the  discounts ;  and 
the  post  notes  were  made  payable  at  various  periods,  from  twen- 
ty to  ninety  days,  but  most  generally  payable  when  the  note 
discounted,  or  the  note  received,  as  a  collateral  security,  be- 
came due.  The  amount  of  discounts  received  by  W.  W.  Cor- 
corran &  Co.,  from  the  24th  of  July  1822,  to  the  22d  of  Februa- 
ry 1823,  was  77,732  dollars;  and,  during  that  time,  the  post 
notes  issued  for  their  use,  by  the  bank,  exceeded  59,000  dol- 
lars. 

The  post  notes,  at  the  time  they  were  received,  were  at  a  dis- 
count of  one  per  cent,  per  month  in  the  market;  and  some  of 
those  received  by  W.  W.  Corcorran  &  Co.  were  sold  at  that 
rate.  The  bank  always  held  the  note  of  the  defendant  below, 
as  a  collateral  security  for  the  notes  discounted  for  W.  W.  Cor- 
corran 8c  Co.;  and  the  defendant  paid  to  the  bank,  on  the  1st 
day  of  February  1823,  500  dollars,  on  account  of  the  note. 
Within  two  days  of  the  trial,  when  the  bank  having  collected 
as  much  money  as  reduced  the  debt  due  by  W.  W.  Corcorran 
h  Co.  to  a  small  sum ;  they  ordered  the  suit  to  be  marked  for 
the  use  of  Thomas  Corcorran,  under  authority  of  an  order, 
dated  February  17th  1823,  signed  by  W.  W.  Corcorran  &  Co., 

to  deliver  to  him  what  notes  of  theirs  might  remain  in  posses- 
sion of  the  bank,  after  the  debt  due  l>v  them,  for  which  they 
were  left  as  collateral  security,  should  be  paid." 

The  defendant  below,  also  proved,  that  the  name  of  Thomas 
Corcorran  was  not  upon  the  note  when  it  was  passed  to  the 
banl^,  nor  until  after  the  note  became  due ;  and  he  produced, 
and  offered  .in  evidence  to  set  off  the  promissory. notes  of  W. 
W.  Corcorran     Co.,  which  had  been  transferred  to  him, 
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by  the  payee  thereof,  after  the  note  upon  which  this  suit  was 
brought  had  been  transferred  to  the  bank,  but  before  thiA 
suit  was  brought,  and  before  they  fell  due,  which  was  after  the 
17th  of  February  1823. 

The  plaintiff  belowj  offered  W.  S.  Nicholls,  admitted  to  be 
one  of  the  stockholders  of  the  bank,  as  a  witness,  who  was  ob- 
jected to,  as  being  interested  in  the  event  of  the  suit ;  but  the 
Court  overruled  the  obiection,  and  he  was  sworn  and  examined; 
The  defendants  prayed  the  Court  to  instruct  the  jury,  that,  if 
they  believed  the  evidence  of  the  transaction  between  the 
bank  and  W.  W.  Corcorran  &  Co.  were  usurious,  the  plaintiff 
could  not  recover;  which  instruction  the  Court  refused  to  give. 
The  Court  refused  to  suffer  the  defendants  to  give  the  evidence 
of  set  offi  which  they  proposed  to  exliibit.  To  these  decisions 
of  the  Court,  a  bill  of  exceptions  was  tendered,  and  the  case 
was  brought  up  to  this  Court  by  writ  of  error. 

Mr.  Taylor,  and  Mr.  Key,  for  the  plaintiff  in  error. — 

The  admission  of  W.  S.  Nicholls  as  a  witness,  was  errone* 
•us,  on  two  grounds. — 

1.  He  was  interested  in  the  event  of  the  suit;— 2.  He  was 
one  of  the  parties,  plaintiff,  on  the  record,  he  being  a  stock- 
holder in  the  bank. 

1.  The  suit  was  originally  brought  for  the  use  of  the  Me- 
chanics Bank  of  Alexandria,  and  the  bank  is  responsible  for 
the  costs  of  suit,  to  which  the  witness  will,  as  a  stockholder, 
be  obl^ed  to  contribute,  on  the  failure  of  the  suit.  2  Ckmq^, 
354.  Phillips's  Evid,  57.  Under  the  law  of  Maryland,  the 
party  to  whose  use  the  suit  may  be  brought,  is  liable  for  costs; 
but  he  is  only  a  security  for  the  costs  with  the  nominal  plain- 
tiff. The  declaration  of  the  counsel,  that  the  bank  had  no  in- 
terest in  the  cause,  was  made  in  order,  to  induce  the  judge,  who 
was  a  stockholder,  to  sit,  and  whose  {ligh  character,  placed^ 
him  above  the  influence  of  interest.  It  was  not  intended  to  au* 
thorize  the  introduction  of  ai^  interested  witness,  as  to  the  ef- 
fect of  the  declaration  of  parties  or  counsel.  1  Stark,  Pt,  4. 
34. 

2.  If  this  suit  can  be  sustained,  it  must  be  upon  a  legal 
title  of  the  Bank  in  the  note  ;  and  as  the  note  was  made  payable 
to  \y.  W.  Corcorran  &  Co.,  they  must  have  endorsed  it  to 
the  Bank,  in  the  course  of  their  transactions  with  the  Bank, 
and  for  an  usurious  consideration.  The  facts  make  out  a  case 
from  which  the  jury  might  have  presumed  usury,  and  there  is 
nothing  which  will  prevent  the  plaintiff  in  error  from  availing 
himself  of  this  defence.  They  show  that  the  notes  of  W.  W. 
Corcorran  k  Co.  were  discounted  by  the  Bank,  and  no  money 
paid  for  them,  but  the  proceeds  of  the  discount  were  paid 
in  post  notes,  generally  payable  when  the  notes  discounted 
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by  the  Bank  became  due,  and  upon  which  no  rebate  or  reduc- 
tion was  made  for  the  times  the  notes  had  to  run*  In  the  course 
of .  these  transactions,  and  as  a  part  of  them,  the  note  of 
the  plaintiff  in  error,  was  endorsee!  over  to  the  Bank  by  the 
borrowers  upon  these  usurious,  contracts.  This  was  usury. 
Ckitty  on  Bias,  (Philadelphia  edition,  1821,)  112.  The  sta- 
tute makes  the  contract  upon  which  usury  is  taken,  void; 
and  no  title  can  be  obtained  under  it.  It  is  not  the  validity 
of  the  note  which  is  questioned,  but  that  of  the  transfer  of 
the  note  by  the  endorsement.  The  plaintiff  in  error  is  liable  to 
pay  the  note,  but  not  to  those  who  claim  under  an  invalid 
transfer  of  it;  no  one  can  claim  under  such  an  endorsement. 
1  Starh'8  Reports^  385 ;  Cfntty,  105,  692.  The  Bank  having 
held  the  note  under  an  invalid  transfer,  and  instituted  a  suit 
upon  it,  the  case  cannot  be  altered,  as  to  the  right  of  the 
person  to  whose  use  it  is  marked.  This  change  in  the  suit  does 
not  alter  the  relations  of  the  parties,  and  give  a  right  to  the 
cestui  que  me  which  the  plaintiffs  in  the  suit  did  not  possess. 
The  whole  of  the  evidence  shows  that  the  Bank  held  the  note 
for  their  own  use.  That  it  became  theirs,  through  the  usuri- 
ous dealings  with  W.  W.Corcorran  &  Co.  and  they  could  pass 
no  right  in  it  to  any  person. 

3.  Upon  the  evidence,  the  set-off  ought  to  have  been  ad- 
mitted. The  law  of  Virginia  authorizes  a  set-off  to  be  allowed  in 
such  a  case.  A  set-off  is  allowed  against  the  party  really 
claiming  in  the  suit,  although  another  may  be  nominally  the 
plaintiff  ChUly,  12.  1  T.  Rep.  39.  4  T,  Rep.  341.  7  Rep, 
663.  \^Ea9t^S^ 

.  Jones  &c  Coxe,  for  the  defendants  in  erron— 

The  question  as  to  the  interest  of  the  Bank  in  the  event  of 
the  suit,  and  therefore  of  the  compelling  of  W.  S.  Nicholls, 
as  a  witness,  was  closed  by  tiie  declarations  of  the  counsel, 
before  the  cause  came  on  for  trial.  The  counsel  had  power 
to  bind  the  parties  by  their  admission,  and  the  Court  below 
was  bound  to  consider  any  thing  flone  to  release  the  interest  of 
the  Bank  that  could  be  done.  The  real  party  to  the  suit  was 
the  cestid  que  uae^  and  by  a  court  of  law  he  would  be  so  treat- 
ed ;  and  he  has  full  power  over  the  cause,  in  the  same  man* 
ner  as  if  he  was  the  only  party  on  the  record.  As  to  the  na- 
ture of  the  interest  of  a  witness  who  is  nominal  plaintiff. — 
4  Siark^  751.  770.  77 5^  776.  When  a  corporation  can  be  a 
witness.  4  Starkj  1061.  426.  By  the  laws  of  Maryland,  1796, 
chap.  43,  sec.  13.  the  party  for  whose  use  the  suit  is  mark- 
ed, is  liable  to  costs.    1  act  of  1794,  chap.  54,  sec.  10. 

The  Bank  held  the  note  of  Gaither,  as  trustees  for  W.  W. 
Corcorran  Sc  Co.,  and  the  stockholders  would  have  no  in- 
terest in  the  same. 
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2.  If  there  was  usury  between  W.  W.  Corcorran  ^  Ca.  and 
the  Bank,  it  cannot  affect  the  claim  in  ^is  suit.  An  usurious 
transaction  between  the  drawer  of  a  note  and  the  endorsee,  will 
mot  discharge  tihe  drawer ;  and  the  only  danger  to  which  he 
would  be  exposed,  might  be  that  of  a  double  recovery.  1st,  by 
the  drawer,  who  had  npt  legally  passed  away  the  note,  and  2d, 
by  the  usurious  endorsee. 

The  law  is  settled,  that  the  usury  must  affect  the  original 
contract,  and  will  not  affect  collateral  matters  growing  out  of 
it.  When  given  originally  for  an  usurious  consideration,  all 
are  a&cted  by  it ;  but  the  usury  must  have  attached  to  the 
instrument  itself,  and  it  will  not  affect  one  given  in  lieu  of  it  to 
A  person  who  was  ignorant  of  the  usury  at  the  inception  of  the 
first  contract.  ^  Esp:  22.  8  T.  Rep,  390.  1  Camp.  165,  in  note. 
Philadelphia  edition  of  Chitty  on  Bills^  of  1817,  page  95. 

3.  The  note  was  never  the  property  of  the  Bank,  it  hav- 
ing been  deposited  as  a  collateral  security  for  notes  drawn  by 
W.  W.  Corcorran  &  Co.  ahd  endorsed  by  Thomas  Corcorran. 
The  note  was  not  deposited  in  reference  to  any  particular  ne- 

Sitiation^  but  as  a  security  generally;  and  the  right  of  the 
ank  to  It,  if  any  existed,  Was  not  affected  by  subsequent  trans- 
actions, although  usurious.    Ord  an  Usury ^  104. 

4.  The  set-off  was  not  admissible.  It  was  not  the  subject 
of  notice  or  plea — and  the  interest  of  Thomas  Corcorran  had 
attached,  before  any  of  the  claims  of  the  plaintiff  in  error 
.arose. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court— 

The  plaint^  here  was  defendant  in  the  Court  below,  to  an, 
action  instituted  by  .the  Farmers  and  Mechanics  Bank  of 
G^rgetown,  on  a  note  made  by  him  to  W.  W.  Corcorran  8t 
Co^  and  by  them  endorsed  in  blank  to  the  Bank. 

The  record  makes  out  a  case  for  this  Court,  of  which  th6 
lollowing  is  a  summary :  That  W.  yV.  Corcorran  Sc  Co.  dis^ 
counted  their  own  notes  with  this  Bank,  at  thirty  day^ ;  the  Bank 
expressly  stipulating,  that  in  lieu  of  money  they  should  receive 
what  they  call  a  post  note  of  their  own,  payal^le  at  a  future 
day,  without  interest  The  evidence  would  make  out  that  the 
post  notes  given  for  this  discpunted  note,  were  at  thirty-five  days 
afterdate;  that  it  is,  two  days  after  the  discounted  note  fell  due; 
so  that  in  fact  there  was  no  advance  of  money,  although  an  in- 
terest- of  six  per  cent  per  annum,  was  taken  from  the  Corcor- 
rans,  and  the  post  notes  of  the  Bank  were  proved  to  be  at  a  dis- 
count of  one  per  cent,  making  one  and  a  half  per  cent,  for  thirty 
days,  or  eighteen  per  cent  per  annum.  The  note  on  which  this 
suit  was.instituted,  was  passed  to  the  Bank  as  a  collateral  security 
for  the  discounted  note,  and  was  altogether  unaffected  with 
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usury  in  its  origin.  The  ground  on  ■  which  the  right  of  the 
Bank*  is  resisted,  is,  not  that  Gaither  is  discharged  from  hi» 
contract  with  W.  W.  Corcorran  &  Co,,  biit  that  theendorse- 
Dnent  to  the  plaintiff  below,  having  been  made  to  secure  a  note 
given  on  an  usurious  contract,  could  vest  no  interest  or  cause 
of  action  in  the  endorsee.  In  order  to  avoid  the  pressure  of 
this  defence  in  the  Court  below,  the  plaintiffs  there  gave  in  evi- 
dence a  writing,  addressed  by  W.  W.  Corcorran  &  Co.  to  the 
Bank,  bearing  date  17th  February,  1825,  prior  to  the  institu- 
tion of  that  suit,  in  these  words:  "  Please  deliver  to  Thomas 
Corcorran  what  notes  of  ours  may  remain  in  your  pos- 
session, after  the  debt  due  the  Bank,  for  which  they  are  left  as 
collateral  security,  shall  have  been  paid,  or  hold  the  same 
subject  to  his  order. "  And  it  was  further  shown^  that  a  few 
days  before  the  issue  was  tried  below,  an  adjustment  had  tafc-' 
en  place  between  the  Bank  and  Thomas  Corcorran,  (who  was 
then  endorser  and  assignee  of  W.  W.  Corcorran  &  Co.)  upon 
which  Gaither's  note  had  been  delivered  to  Thomas  Corcorran ; 
he  then  endorsed  his  name  on  (iaither's  note^  below  that  of 
W.  W.  Corcorran  fc  Co.  and  thereupon  the  Bank,  before  the 
jury  were  charged,  had  the  name  of  Thomas  Corcorran  enter- 
ed on  the  docket,  as  the  cestuy  que  f/^e,  for  whom  they  werfv 
prosecuting  their  suit,  jind  the  jury,  it  appears,  were  charged 
with  the  cause,'  according  to  the  exhibition  of.  parties,  thus 
made  upon  the  docket ;  that  is,  to  try  an  issue  bet^veen  the 
Bank,  to  the  use  of  Thomas  Corcorran,  plaintiff,  and  Gaither, 
defendant 

This  practice  is  familiar  with  the  Maryland  Courts,  and 
when  the  ^tion  originates  in  that  form,  the  ctstuy  que  use  is 
regarded  as  the  real  party  to  the  suit. 

it  is  now  contended,  that,  although  substituted  at  the  ele*- 
venth  hour,  Thomas  Corcorran  is  to  be  regarded  in  that  relation; 
and  under  that  idea  this  cause  has  been  argued,  as  thqugh 
the  question  of  usury  had  been  raised  between  Gaither  and  an 
innocent  endorser. 

But  it  is  obviously  impossible,  in  the  present  action,  to  pay 
any  regard  to  Thomas  Corcorran's  interest  or  -claims.  The 
arrangement  which  introduced  his  name  into  the  cause,  was 
too  obviously  concocted  for  the  purpose  of  rescuing  the  inter- 
ests of  the  plaintiffs  in  thte  record,  from  the  effects  of  the  de- 
fence of  usury.  It  therefore  can  pretend  to  no  merit  in  the 
administra)tion  of  justice.  But  if  the  effects  of  that  transac- 
tion be  examined,  without  reference  to  the  motive,  it  is  equally 
clear,  it  can  have  no  bearing  upon  the  present  action.  The 
interest  in,  or  power  over  Gaitlier's  note,  was  only  inqhoate,  and 
contingent,  until  all  the  debts  "due  the  Bank  should  be  paid,  or 
they  oUierwise  be  induced  to  relinquish  it  to  him ;  and  this  did 
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ttot  ti^e  place  until  long  posterior  to  the  institution  of  the.suitt 
and  even  after  issue  joined. 

The  Bank  sue  on  their  own  interest,  declared  on  their  own 
right)  and  acknowledge  no  participation  with  Thomas  Corcor- 
ran  in  the  interest  or  the  actiom  until  the  moment  when  the 
cause  is  going  to  trial.  It  was  surely  then  too  late  to  permit 
them  to  assume  a  new  character,  or  interpose  a  new  party; 
however  liberally  this  Court  might  be  disposed  to  sacrifice 
the  forms  and  rules  of  law,  to  the  Maryland  practice. 

We  will,  therefore,  put  Thomas  Corcorran's  interest  out  of 
view,  aiid  will  consider  the  parties,  at  the  commencement  of 
the  action,  as  the  parties  at  ii»  close. 

This  puts  the  question  on  the  right  of  an  innocent  endorser, 
<Mit  of  the  cause— since  the'endorsee  of  Gaither's  note  receiv* 
«d  the  usurious  interest,  and  the  endorser  paid  it.  The  only 
questions  on  the  point  of  usury,  then,  are, 

Ist^  Whether  Gaither,  in  the  relations  in  which  he  stood  to 
these  parties,  could  set  up  the  usury  in  his  defence. 

2d,  And  whether  that  defence  could  be  set  up,  after  pay- 
ment of  the  note  on  which  the  usury  had  been  received. 

The  objection  in  the  first  point,  is,  that  as  there  v0t^  no  usu- 
ry in  the  concoction  of  Gaither's  contract,  he  ought  not  to  be 
permitted  to  avail  himself  of  the  usurious  contract  between 
the  endorser  and  endorsee,  to  avoid  a  debt  which  he  justly 
owes.  • 

And  this  is  unquestionably  true:  for  the  rule  cannot  be 
doubted,  that  if  the  note  be  free  from  usury,  in  its  origin,  no 
subsequent  usurious  transactions  respecting  it,  can  afiect  it 
with  the  taint  of  usury.  Nor  does  Gaither  propose  by  this 
defence,  to  relieve  himself  from  paying  the  note  ;  it  goes  only 
to  his  liability  to  pay  it  to  this  individual ;  and  reason,  analo- 
f^,  and  adjudged  cases,  will  sustain  the  defence.  Suppose  a 
note  given  to  a  woman,  who  marries,  and  then  endorses  it  with- 
out her  husband's  authority;  such  endorsement  would  be  void ; 
(X  £a8t<f  432,^  and  the  endorsee  could  not  recover,  yet  the  hus- 
band and  wile  may  recover. 

In  a  comment  on  the  case  of  Jones  and  Davison,  in  Holt's 
Reports,  (1  Holtj  256,)  an  usurious  note  is  likened  to  a  bill  of 
exchange  on  a  bad  stamp.  If  a  stamp  were  necessary  to  give 
validity  to  an  endorsement,  it  cannot  be  doubted  that  none 
who  claim  through  such  an  endorsement  could  maintain  an 
action  against  the  drawer.  The  endorsement,  though  actual, 
was  ineffectual  for  the  purpose  of  transferring  an  interest  in  the 
note.    It  was  a  void  act 

This  case  is  governed  by  the  laws  of  Maryland  :  and  the  Act 
of  Maryland  against  usury  is  in  the  words  of  the  Statute  of 
Ann.  It  declaresi  >^  All  bonds,  contracts,  and  assurances  what- 
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ever,  taken  on  an  usurious  contract,"  to  be  utterly  void.  Now 
the  endorsement  of  a  negotiable  note  creates  several  Contracts  ^ 
and  if,  in  this  case,  it  could  give  a  right  of  action  against 
Gaither,  the  drawer,  it  ought  also  to  sustain  an  action  against 
W.  W.  Corcorran  &  Co.  the  endorsers;  but  against  them,  it  is 
perfectly  clear  that  an  action  could  not  be  raaiatained,  for 
they  were  parties  to  the  usurious  loan.  It  follows,  that  their 
endorsement  was  a  void  act,  and  the  property,  and  of  conse- 
quence, the  right  of  action,  never  passed  to  these  plaintiffs. — 
There  is  a  very  strong  case,  on  this  subject,  which  we  believe 
was  not  quoted  in  argument,  to  be  found  in  the  Books  to  which 
we  usually  refer.  We  mean  the  ca*e  of  Haprtnon  &  Hameil,  in 
Taunton's  Reports,  (5  Taunton^  780,)  in  which  the  rights  of  a 
collateral  surety  to  avail  himself  of  usury  in  the  original  trans- 
action^ is  distiiictly  recognised,  when  the  contract  of  the 
collateral  was  wholly  unaffected  by  usury.  The  case  was  re- 
served for  argument,  and  the  whole  Court  concurred  in  the  le- 
gality of  the  defence.  The  language  of  the  Judges  is  strong, 
and  applies  to  the  case  before  us.  One  of  them  remarks  : — 
^  That  if  a  man  lends  1000  pounds  on  an  usurious  interest,  and 
gets  traitk%  third  person  a  collateral  security  for  800  pounds 
only,  without  usurious  interest,  I  hold  that  bond  is  void,  not 
because  it  is  given  for  securing  usurious  interest,  but  because 
it  is  given  for  enforcing  a  contract  for  usurious  interest"  And 
another  says,  That  if  giving  these  collateral  acceptances 
WQuld  alter  the  case,  it  would  be  a  shift  or  device,  by  which  the 
statutes  of  usury  would  be  defeated." 

With  regard  to  the  second  point,  it  is  necessary  to  see  the 
force  of  the  argument  which  would  deduce  from  the  payment 
of  the  discounted  note,  a  cure  to  the  taint  with  which  the  con-, 
tract  of  endorsement  was  affected.  The  law  declares  it  abso- 
lutely void.  By  what  operation,  then,  is  it  to  be  rendered  va- 
lid by  the  payment  of  the  discounted  note  ?  It  is  argued,  by 
the  payment  and  extinguishment  of  the  latter  note,  the  usury 
is  extinct,  and  as  if  it  had  never  existed.  We  cannot  perceive 
how  this  reasoning  can  prevail,  either  in  point  of  fact  or  in* 
ference.  In  point  of  fact,  the  crime  was  only  consumn>ated 
by  the  payment  of  that  note,  since  the  bank  thereby  incurred 
a  liability  under  the  statute,  to  be  sued  for  three  times  the 
sum  paid  them ;  and  as  to  the  inference^  it  seems  very  diffi- 
cult to  conceive  how  the  payment  of  the  usurious  note  should 
operate  to  confirm  or  give  birth  to  a  contract  which  the  law  de- 
clares never  had  existence,  and  was  ab  tm/to, utterly  null  and  void. 
There  have  been  cases  in  which  usurious  contracts  have  been 
cancelled,  the  usury  refunded,  and  new  contracts  substituted 
free  from  the  taint  of  usury ;  and  the  law  gives  to  the  offender 
this  heus  pmitenfix.    But  there  is  no  analogy  between  such  » 
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transaction  and  that  here  presented,  in  which  the  money  loan- 
ed has  been  paid  by  the  borrower,  and  only  passed  into  the 
Taults  of  the  Bank^  to  be  deposited  with  the  usurious  interest 
previously .  takenl  We  have  not  heard  of  the  refunding  of  this 
usury ;  and  this,  at  least,  would  have  been  indispensable  Xo  re- 
moving the  taint  But  even  that  would  never  have  given  validity 
to  an  endorsement,  which,  in  the  eye  of  the  law,  was,  as  though' 
it  had  never  existed. 

As  the  decision  on  this  point  disposes  of  the  right  of  action, 
and  leaves  no  probability  that  the  cause  will  be  again  brought 
up  to  this  Court,  we  deem  it  unnecessary  to  notice  any  other  of 
the  points  made  in  argument 

The  judgment  was  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  with  directions  to  award  a  venire  fmiwt  de  ntM. 
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George  Mikor^  Philip  H.  Mikor^  Daniel  MiHos,  Wit* 
LiAM  Minor  AND  Smith  Minor,  PuiiNTim  in  error,  tM.  The 
Mechanics  Bank  of  Alexandria,  Defendants  in  error. 

It  is  a  general  rule,  in  the  contraction  of  public  statutes,  diat  the  word 
« may,"  is  to  be  construed  ''must,"  in  all  cases- where  the  legidatore. 
mean  to  impose  a  positive  and  absolute  duty,  ai|d  not  merely  ,tb  ^ve  a 
discretionaty  power.  And  in  all  cases,  the  construction  should  be  such 
as  carries  into  effect  the  true  intent  and  meaning  of  the  legislature  in 
the  enactment  {64} 

The  provision  in  the  Act  of  Congress,  incorporating  **the  Mechanics  Bank 
of  Alexandriia,"  which  requires,  that  the  cs^ital  stock  of  the  bank  shall 
consist  of 50,000  shares,  of  ten  doUara  each,  is  not  a  condition  precedent^ 
■nd.the  bank  went  legally  into  operation,  with  an  actual  capital  less  than 
that  number  of  shares.  [65} 

Even  if  fraud  had  esdsted  in  the  original  subscription  of  this  stock  of  the 
bank,  it  would  be  eztremdy  difficult  to  maintain  that  such  a  fraud,  which 
was  private,  between  the  original  subscribers  to.  the  stock  and  the 
commissioner^  could  be  set  up  to  the  injury  of  subsequent  purchasers 
of  the  stock,  who  became  bona yStfe. holders  of  the  same,  without  partid^ 
patioHftk  or  notice  thereof.  {66} 

The  lai^^uires  every  issue  to  be  founded  upon  some  cerUdn  point,  that 
the  parties  may  come  prepared  with  their  evidence,  and  not  be  taken  by 
surprise,  and  the  jury  may  not  be  misled  by  the  introduction  of  various 
matters.  {67} 

What  defects  in  pleading  are,  and  are  not,  cured  by  verdict  {67} 
The  condition  of  an  official  bond,  that  the  officer  who  gives  it,  shall  *'  well 
and  tnily^'  execute  the  duties  of  his  office,  includes  not  only  honesty,  but 
reasonable  skill  and  diligence.  If  the  duties  are  performed  negligent^ 
and  Unskilfully ;  if  they  are  violated  from  want  <^  capacity  or  want  of 
care  ;  they  can  never  be  said  to  have  been  **  well  and  truly  executed." 


The  officers  of  a  bank  are  held  out  to  the  public,  as  having  authority  to 
act  according  to  the  general  usage,  practice,  and  course  of  their  business ; 
and  their  ac^  within  the  scope  of  such  usage,  practice,  and  course  of 
business,  would,  in  general,  bind  the  bank  in  favour  d  third  persons, 
possesnng  no  oiher  knowledge.^  {70} 
No  act  or  vote  of  the  Board  of  Directora  of  a  bank,  in  violation  of  their 
own  duties,  and  in  fraud  of  the  rights  and  interests  of  the  stockholden 
of  the  bank,  wiD  justify  the  Cashier  o(  the  bank  in  acts  which  are  in  vio- 
lation of  the  stipulation  in  his  official  bond,  "  well  and  truly"  to  execute 
the  duties  of  his  office.  Acts  done  by  a  Cashier,  under  the  authority  of 
such  a  vote,  or  of  a  usage  permitted  by  the  directors,  in  vioUtion'of  the 
trusts  assumed  by  them,  are  on  the  Tesponsibility  of  the  Cashier  and  of 
hb  sureties.  {7l| 

The  official  bond  or  the  Cashier,  must  be  constmed  to  cover  all  defaults  in 
dvLty,  which  are  annexed  to  the  office,  from  time  to  time,  by  those  who  are 
authorized  to  control  the  affidn  of  the  bank ;  and  the  sureties  in  the  bond 
are  presumed  to  enter  into  a  contract,  with  reference  to  the  rights  and 
authorities  of  the  president  and  directors,  under  the  charter  and  by-laws. 
{73} 

On  a  joint  and  several  bond*  the  pUdntiff  may  sue  one  or  all  of  the  obligors ; 
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botf  in  atiictneas  of  ]aw»  he  eannot  sae  an  intMiediate  niiml>er.  He 
must  sue  aU  or  one.  But  if  such  error  is  not  taken  advantage  of  by  plea 
in  abatement^  it  is  waived  by  pleading  to  the  merits.  {73} 

Aoc<wdinff  to  modem  decisions^  a  nolle  pro&iqui  does  not  amount  to  a  s«- 
timtf  but  simply  to  an  agreement  not  to  proceed  further  in  that  suit,  aa 
to  the  particular  person,  or  cause  of  action,  to  whidi  it  was  appliecL  )74l 

In  an  action  on  a  joint  and  several  bond,  some  of  parties'  sureties,  severed 
in  their  pleadings  from  the  principiJ,  and  a  trial  and  verdict  were  had 
mAoai  them  \  afterwards  the  principal  was  called  upon  to  plead,  and  he 
£d  so— judgment  was  then  entered  against  the  sureties,  and  a  nolle  proft- 
qui  entered  against  the  principal.  To  this  judgment,  or  the  proceedings^ 
no  ezeeptioh  was  taken  m  the  Court  below,  nor  was  a  new  trial  ask^l 
by  the  suretiea.  The  (Court  held,  that  there  is  no  decision  exactly  in  point 
to  the  case  i  diat  there  is  no  distinction  between  the  entry  of  a  nolle  jmh 
'9eguit  before^  and  the  entry  after  judgment,  as  applicable  to  thia  case. 
The  decisions  of  the  Courts  of  tlie  United  States,  upon  this  proceeding, 
have  been  on  the  ground  that  the  question  is  matter  of  practice  and  con- 
iFenience.  {75  { 

When  the  defendants  sever  in  their  pleadings,  a  nolle  proMqui  ought  to  be 
allowed  against  one  defendant.  It  Is  a  practice  which  violates  no  rules  of 
pleading,  and  will  generally  subserve  the  public  convenience.  In  the  ad- 
ministration of  justice,  matters  of  form,  not  absolutely  subjected  to  au- 
thority, may  well  yield  to  the  substantial  purposes  of  justice.  {80} 

AN  Act  of  Congress  was  passed  on  the  l6th  of  May  1812, 
entitled  An  Act  to  incorporate  a  bank  in  the  town  of  Akxan-. 
dria,  by  the  name  and  style  of  the  Mechanics  Bank  of  Alex- 
andria;** which  institution  soon  afterwards  went  into  opera- 
tion ;  subscriptions  for  filling  up  the  capital  stock  of  the  cor- 
poration and  bank,  having  been  opened  in  the  town  of  Alexan- 
dria, on  the  first  Monday  in  June  1812,  under  the  direction  of 
fifteen  commissioners,  appointed  for  that  purpose.  On  the  3d 
of  September  1817,  Philip  H.  Minor  was  elected  Cashier  of  the 
bank;  and,  on  the  same  day,  by  a  resolution  of  the  Board  of 
Directors,  it  was  ordered,  ^^that  the  present  officers  of  the 
bank,  do  the  whole  duties  of  the  bank.*' 

In  the  office  of  Cashier  Philip  H.  Minor  was  the  successor 
of  William  Patton  junr.^  who  dledin  August  1817;  and;  be- 
fore his  appointment  as  Cashier,  Philip  H.  Minor,  (who  had 
several  years  preceding  served  as  an  officer  of  the  b^nk,  for 
some  time  as  discount  clerk,  and  afterwards  as  book-keeper;) 
haij,  in  March  1817,  been  appointed  teller  for  one  year,  ending 
in  March  1818,  from  the  time  of  his  appointment;  and  had 
given  approved  bond  and  security,  conditioned  that  he  would 
well  and  truly  execute  the  duties  of  the  office  of  teller.  After 
the  appointment  of  Philip  H.  Minor,  in  September  1817,  to  be 
Cashier  of  ^the  bank ;  and  the  order  of  the  Board,  on  the  same 
day,  relative  to  the  whole  duties  of  the  bank  being  performed 
by  the  then  officers  of  the  bank;  no  renewal  of  the  appoint- 
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tnent  of  teller  was  made,  and  he  usually  performed  the  duties 
of  C&shier  and  teller.  ' 

On  the  19th'day  of  March  1^18,  Philip  H.  Minor,  and  the 
plaintiffs  in  error,  executed  a  joint  and  several  bond,  in  the 
sum  of  twenty  thousand  dollars,  which  contained  the  follow- 
ing condition 

"Whereas  the  above  bound  Philip  H.  Minor,  hath  been 
duly  elected  to  the  office  of  Cashier  of  the  Mechanics  Bank 
of  Alexandria,  the  conditions  of  the  above  obligation  are  such, 
that,  if  the  above  bound  Philip  H.  Minoc,  shall  well  and  truly 
execute  the  duties  of  Cashier  of  the  Mechanics  Bank  of  Alex- 
a'ndria,  then,  this  obligation  to  be  void,  but  otherwise^  shall 
reniain  in  full  force  and  virtue  in  law. 


In  the  Circuit  Court  of  the  district  of  Columbia,  *for  the 
county  of  Alexandria,  the  defendants  in  error  instituted  an  ac- 
tion of  debt  upon  this  bond,  against  all  the  obligors;  and  the 
declaration  filed  in  the  same,  was  for  the  penalty,  without  tak- 
ing notice  of  the  condition. 

Oyer  of  the  bond  and  condition  having  been  prayed,  &c.., 
the  defendants  being  the  sureties  of  Philip  H.  Minor,  to  wit: 
George  Minor,.Daniel  Minor,  William  Minor,  and  Smith  Mi- 
nor, pleaded  ySint  pleasf  separate  from  Philip  H.  Minor,  the 
Cashier  of  the  banki  The  substance  of  these  pleas  was  as  fol- 
lows >— 

1.  The  Mechanics  Bank  was  not  competent  to  sue,  because 
the  commissionei's,  who,  by  the  Act  of  Incorporation,  were 
authorized  to  open  and  take  subscriptions  to  the  capital  stock 
of  the  company,  and  who  took  the  subscriptions,  had  collud- 
ed with  the  sulwcribers  to  the  stock,  and  -that  180,000  dollars 
of  the  stock,  had  been  fraudently  subscribed ;  and  that  an  elec- 
tion for  directors  of  the  bank  was  fraudulently  and  illegally 
held,  by  which  the  persons  named  as  commissioners,  were  elect- 
ed the  directors  of  the  bank ;  the  votes  of  the  fraudulent  hold- 
ers of  the  stock,  amounting  to  180,000  dollars,  having  been 
taken  at  the  said  election ; — that  afterwards,  the  sums  paid 
by  the  fraudulent  or  collusive  holders  of  the  180,000  dollars 
stock,  were,  by  the  President  and  Directors,  paid  back  to  them ; 
and  thereby  the  capital  was  diminished  to  320,000  dollars; 
and,  by  the  said  proceedings,  the  capital  stock  of  the  bank 
was  reduced  below  500,000  dollars,  as  was  collusively  held  out 


**  George  Minor. 
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t0  the  public;  without  this»  that  the  plaintiffs,  the  obligees  in 
the  boind,  or  any  other  person  whatsoever,  at  the  time  and 
times  of  making  the  said  bond,  and  of  commencing  the  suit 
thereon,  or  at  any  time  whatsoever  used,  claimed,  or  exercis- 
ed, or  yet  use,  claim,  or  exercise,  the  name  and  stile,  privileges 
and  capacities, of  the  said  supposed  corporation,  or  ever  claink- 
ed  to  compose  the  same,  otherwise,  or  by  any  other  ways  or 
means,  or  in  any  other  manner  or  form  whatsoever,  than  in  vir- 
tue of  the  said  subscription,  conducted  and  concluded  as  afore- 
said; and  so  the  said  defendants  say,  tl^e  ^aid  supposed  writ- 
ing, obligatory  in  manner  and  form  aforesaid  made,  is  utterly 
inoperative  and  void  in  law ;  and  this,  they  are  ready  to  verify, 
Sec 

The  second  plea  sutes,  that  the  defendants  ought  not  to  be 
charged,  &c  8cc^  because  the  plaintiffs  demand  the  said  debt, 
and  bring  this  action,  as  pretending  and  claiming  to  be  a  cor- 
poration aggregate,  in  and  by  virtue  of  the  Act  of  Congress, 
mentioned  in  the  first  plea,  by  the  name  of  the  Mechanics  Bank 
of  Alexandria,  to  be  composed  of  the  subscribers  to  the  said 
Mechanics  Bank  of  Alexandria,  which  subscribers  were  not  in 
being  at  the  time  of  the  passing  of  the  said  Act,  but  were  to  be 
composed  of  such  persons  only,  as  thereafter  might  subscribe 
thereto,  according  to  the  provisions  of  the  Act;  whereas  the 
aubscriptions  were  not  taken  according  to  the  said  provisions, 
ao  as  to  entitle  the  persons  pretending  to  be  subscribers  to  the 
said  Bank, and  their  successors  and  assigns,  to  compose  the  said 
corporation,  wherefore  there  was  not  any  person  authorized, 
or  lawfully  competent  to  take  the  bond,  which  is  the  subject  of 
this  suit;  nor  was  there  any  such  person,  at  the  commence- 
ment of  this  suit,  capable  of  instituting  and  prosecuting  the 
same,  but  that  the  said  persons  did,  unjustly  and  illegally  ar- 
rogate to  themselves  to  compose  the  said  corporation,  without 
the  capital  stock  having  been  filled  by  subscription,  or  the  sup- 
posed corporation  having  been  composed  of  actual  subscribers 
to  .  the  Bank,  pursuant  to  the  directions  of  the  said  Act  of  Con- 
gress, or  other  lawful  warrant  whatsoever,  contrary  to  the  pur- 
view and  effect  of  the  said  Act  of  Congress;  and  so  the  de- 
fendants say,  that  the  said  writing  obligatory,  was,  at  the  time 
^f  making  the  same,  and  is,  utterly  void  in  law,  &c. 

The  third  plea  alleged  that  the  Cashier  had  well  and  truly 
performed  the  condition  of  the  bond,  according  to  the  tenor 
and  effect,  and  the  true  intent  and  meaning  of  it. 

The  fourth  plea  alleged  that  the  Cashier  had  performed  the 
<;ondition  of  tne  bond,  to  the  best  of  his  ability,  skill  and 
judgment,"  without  any  fraud,  deceit,  or  wilful  default,  of 
breach  of  duties,  whatever. 

The  fifth  plea  alleged  that  the  Cashier  had  performed  his  dtf- 
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tics,  in  obedici.cc  to,  and  in  pursuance  of,  the  rules,  orders, 
usages  and  customs  of  trade  and  business,  ordained,  establish- 
ed, and  practised  in  the  Bank,  by  authority  .of  the  Pr^jsidenl 
and  Dii-ector?  thereof. 

The  sixth  plea  asserts,  that  although  the  duties  of  the  Cash- 
ier had  not  been  performed  by  him,  yet  the  non-performance 
was  by  the  wrong,  connivance  and  permission  of  the  President 
and  Directors  of  the  institution. 

The  seventh  plea  states,  that  the  Bank  had  not  been  damni- 
fied by  the  acts  of  the  Cashier. 

The  eighth  plea  was^,  that  although  the  Bank  was  damnifi- 
ed by  the  acts  of  the  Cashier,  yet  it  was  by  the  wrong  and  con- 
nivance of  the  President  and  Directors,  &c. 

The  ninth  pica  states  that  the  business  and  affairs  of  the 
Company,  and  the  conduct  and  duties  of  the  Cashier,  were 
performed  under  the  regulation  and  management  of  the  Presi- 
dent and  Directors,  who  had  been  chosen  according  to  the  pro- 
visions of  the  Act  of  Incorporation ;  and  if,  at  any  time,  the 
corporation  has  sustained  damage,  since  the  making  of' the 
writing  obligatory,  by  reason  of  any  matter  contained  therein, 
it  has  been  by  the  wrong,  connivance  or  permission  of  the  said 
President  and  Directors. 

To  the  first  and  second  pleas,  the  plaintiffs  below  put  in  ge- 
neral demurrers,  and  on  each  of  the  seven  remaining  pleas, 
issue  was  taken  by  general  replications;  all  precisely  in  the 
same  terms,  as  follows : 

"  And  the  ^aid  Mechanics  Bank  of  Alexandria,  by  Tho- 
mas Swann,  their  attorney,  say  they  ought  not  to  be  preclud- 
ed, &c.  because  they  say  that  the  said  cause  of  action,  in  the 
declaration  mentioned,  did  accrue  as  In  the  said  declaration 
and  breaches  are  set  forth  ;  without  that,  .that  the  matters  set 
forth  in  the  said  plea,  are  true ;  and  this  they  pray  may  be  in- 
quired of  by  the  country,  and  the  defendants  likewise." 

But  at  the  next  term,  the  plaintiffs  withdrew  these  general 
rcfplications  as  to  the  Sd  and  4th  pleas ;  and  to  these  two  pleas 
put  in  special  replications,  leaving  the  issues  on  the  remaining 
five  to  stand  on  the  general  replications  and  issues  as  above.— 
The  replications  thus  put  in  to  the  3d  and  4th  pleaS,  and  re- 
joinders of  the  defendants,  taking  issue  upon  the  same,  (being 
precisely  in  the  same  terms,  mutatis  mufmidis,  to  each,)  were 
as  follows : 

"  And  the  said  Mechanics  Bank  of  Alexandria,  by  Thdmas 
Swann,  their  attorney,  say,  that  they  ought  not  to  be  precluded 
from  having  and  maintaining  their  action  aforesaid  aj^ainst  the 
said  defendants,  George  Minor,  Daniel  Minor,  William  Minor, 
and  Smith  Minor,  by  any  thing  alleged  by  the  said  defendants 
in  their  third  plea,  pleaded  as  aforesaid  :  Because  they  say 
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\hat  the  Board  of  Directors  of  the  said  Mechanics  Bank  of 
Alexandria,  in  pursuance  of  the  authority  granted  to  them  by 
the  Act  of  Congress,  incorporating  the  said  Bank,  did  duly 
make  and  declare  sundry  by-laws  for  the  government  of  the 
said  Bank,  its  officers  and  affairs,  and,  among  other  laws  so 
made  and  declared  as  aforesaid,  they  did  enact  and  declare^  in 
substance,  as  follows,  to  wit : 

Section  2d,  article  5th.  It  shall  be  the  duty  of  the  Cashier 
to  countersign,  at  tl^e  Bank,  all  the  bills  or  notes  to  be  signed 
by  the  President,  by  order  of  the  Directors ;  carefully  to  observe 
the  conduct  of  the  persons  employed  under  him ;  duly  to  exa- 
mine into  the  settlement  of  the  cash  account  at  the  Bank;  count 
the  money  deposited  in  the  vaults  every  evening;  compart 
the  amount  thereof  with  the  balance  of  the  cash  account  of  that 
day,  and,  in  case  of  disagreement,  report  the  same  to  the  next 
meeting  of  the  Directors ;  to  see  that  all  deeds  appertaining 
are  duly  recorded ;  and  to  do  and  perform  all  other  duties  that 
may,  from  time  to  time,  be  required  of  him  by  the  Pre- 
sident or  Board  of  Directors  relative  to  the  affairs  of  the  in- 
stitution. 

Article  6th.  It  shall  be  the  duty  of  every  other  officer,  clerk, 
and  servant  of  the  Bank,  to  do  and  perform  all  other  duties, 
that  may,  from  time  to  time,  be  required  of  them  respective- 
ly, by  the  President  and  Cashier ;  and  in  no  case  to  divulge 
the  transactions  of  the  Bank. 

Article  8th.  That.no  officer  of  the  Bank,  the  President  ex- 
cepted, shall  leave  the  Bank  after  it  closes,  until  the  Cashier's 
account  shall  be  found  to  agree,  or  if  it  does  not  agree,  until  a 
strict  examination  be  made  to  discover  the  error. 

Section  3d,  Article  3d.  That  no  discount  shall  be  made 
without  ^he  consent  of  a  majority  of  the  Directors  present ; 
nor  shall  any  reason  be  required  by  the  Directors  to  each  other, 
nor  assigped  to  the  public,  for  refusing  discounts. 

Which  said  by-laws,  so  made,  enacted,  and  declared,  as 
aforesaid,  were,  at  the  time  of  the  sealing  and  delivery  of  the 
writing  obligatory,  in  the  declaration  mentioned,  in  full  force 
and  effect.  And  the  said  plaintiffs  say,  that  the  said  Philip 
H.  Minor,  in  the  said  writing  obligatory  mentioned,  was  duly 
appointed  Cashier  of  the  said  Mechanics  Bank  of  Alexandria; 
and,  in  virtue  of  his  said  appointment,  did  accept  the  office  of 
said  Cashier;  and,  on  the  day  of  the  date  of  the  said  writing 
obligatory  in  the  declaration  mentioned,  did  thereupon  enter 
upon  the  duties  of  the  said  Cashier ;  and  the  said  plaintiffs 
further  say,  that  the  said  Philip  H.  Minor  did  not  well  and 
truly  execute  the  duties  of  the  said  Mechanics  Bank,  as  Cash- 
ier of  the  said  Bank,  according  to  the  true  intent  and  meaning 
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of  the  condition  of  the  said  writing  obligatory,  but  violated  hift 
duty  as  Cashier  aforesaid,  and  broke  the  condition  of  the  sai^ 
writing  obligatory,  in  the  following  instances:  that  is  to  say, 

1.  That,  durine  the  period  that  the  said  Philip  H.  Minor 
acted  as  Cashier  of  the  .  said  Mechanics  Bank;  under  the  writ- 
ing obligatory,  as  aforesaid,  he,  the  said  Philip,  as  Cashier  afore- 
said, received  into  his  custody,  and  keeping  the  moneys  of  the 
said  Bank,  amounting  to  very  large  sums:  that  is  to  say, 
amounting  altogether  to  five  hundred  thousand  dollars  and  up- 
wards ;  which  said  moneys,  so  received  as  aforesaid,  the  said 
Philip,  although  often  required,  hath  failed  to  account  for, 
or  to  pay  over  to  the  said  Bank,  or  to  make  a  correct  report  of 
the  same,  from  time  to  time,  to  the  Board  of  Directors  of  the 
said  Bank. 

£d.  And  further,  that  he,  the  said  Philip,  during  the  period 
aforesaid,  and  in  his  capacity  of  Cashier  aK>resaid,  wrongfUlly, 
and  contrary  to  the  duty  of  his  office  of  Cashier  aforesaid,  did 
waste,  and  suffer  to  be  wasted,  of  the  moneys  of  the  said 
Bank,  in  his  care  and  custody,  as  Cashier  aforesaid,  the  sum  of 
thirty  thousand  dollars  and  upwards,  whereby  the  same  be- 
came entirely  lost  to  the  said  Bank. 

3d.  And  the  said  plaintiffs  further  say,  that  the  said  Philip, 
during  the  period  aforesaid,  and  in  his  capacitv  of  Cashier 
aforesaid,  wrongfully,  and  contrary  to  the  duty  of  his  office  of 
Cashier  aforesaid,  and  without  the  authority  of  the  said  Bank,  • 
did  apply  and  appropriate,  of  the  proper  money  of  the  said  Bank 
in  his  care  and  custody,  as  Cashier  aforesaid,  to  his  own  proper 
use,  the  sum  of  five  thousand  seven  hundred  and  twenty-eight 
dollars,  and  to  the  use  of  Thomas  J.  Minor  and  >  79.00 
himself,  the  said  Philip  H.  Minor,  the  further  siimof  )  1,898.63 

5,077.63 

so  that  the  said  sums  were  entirely  lost  to  the  said  Bank. 

4th.  And  the  plaintiffs  further  say,  that  the  said  P.  H.  Mi- 
nor, during  the  period  aforesaid,  and  in  his  capacity  of  Cashier 
aforesaid,  wrongfully  and  contrary  to  the  duty  of  his  office  of 
Cashier  aforesaid,  and  without  the  authority  of  the  said  Bank, 
did  pay*ftiway,  and  did  suffer  and  permit  to  be  paid  away,  of 
the  proper  moneys  and  funds  of  the  said  Bank  in  his  care  and 
keeping,  as  Cashier  aforesaid,  to  Jabez  B.  Rooker,  divers  sums 
of  money,  amounting  altogether  to  the  sum  of  4,967  dollars  30 
cents ;  and  to  one  Francis  Adams,  divers  others  sums,  amount- 
ing altogether  to  the  sum  of  1,884  dollars  18  cents;  and  to 
William  F.  Thornton  divers  other  sums  of  money,  amounting 
altogether  to  the  sum  of  of  7,407  dollars  25  cents ;  and  tb  Ben- 
jamin G.  Thornton  divers  other  sums  of  money,  amounting 
altogether  to  the  sum  of  4^810  dollars  74  cents;  and  to  LcWis 
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Uipkins  the  sum  of  2,375  dollars;  and  to.  Robert  Young  divers 
odier  sums  of  money,  amounting .  altogether  to  the  sum  -of 
9^294  dollars  44  cents ;  so  that  the  said  several  sums  of  money 
were  entirely  lost  to  the  said  Bank. 

5Ui.  And  the  said  plaintiffs  further  say,  that  the  said  Philip 
H.  Minor,  during  the  period  aforesaid,  and  in  his  capacity 
Cashier  aforesaid,  and  without  the  authority  of  the  said  Bank^ 
did  endorse  upon  a  certain  check,  drawn  by  Lewis  Hipkins 
upon  the  said  Mechanics  Bank,  in  favour  of  note  in  city  or 
bearer"  for  5000  dollars,  that  the  same  was  ^*good;"  when  in 
fact  and  in  truth,  the  said  Lewis  Hipkins  had  no  iiy>^ey  or 
fUnds  in  the  said  Mechanics  Bank^  at  the  time  of  the  said  en- 
dorsement, to  pay  the  said  check,  nor  has  he,  at  any  time 
since,  had  in  the  said  Bank  any  money  or  funds  to  pay  the  said 
oiieck,  so  endorsed  as  aforesaid,  and  the  said  Bank  have  actu- 
ally paid  and  taken  upon  themselves  the  payment  of  the  same. 

7th.  And  the  said  plaintiffs  further  say,  that  Benjamin  G. 
Thornton,  on  the  18th  day  of  December,  1818,  drew  a  certain 
bill  or  draft  upon  a  certain  Bank  in  the  state  of  Ohio,  called 
the  Bank  *  of  New  Lancaster ;  which  bill  or  draft  was  iq  sub- 
stance as  follows : 

^*  Alexandria,  December  18,  1818.  Cashier  Bank  of  New- 
Lancaster,  Ohio.  Pay  to  the  order  of  W.  F.  Thornton,  ten 
days  after  sight,  four  thousand  seven  hundred  and  fifty  dollars, 
and  charge  the  same  as  per  advice,  to  yours,  &c. 

B.  G.  Thorntox." 

And  the  said  plaintiffs  say,  that  the  said  Philip  H.  Minor, 
while  he  acted  as  Cashier  aforesaid,  under  the  writing  obliga- 
tory aforesaid,  wrongfully,,  and  contrary  to  the  duty  of  his  of- 
fice of  Cashier  aforesaid,  and  without  the  authority  of  the 
said  Bank,  did  advance  and  pay,  upon  the  credit  of  the  said 
draft  or  bill,  to  William  F.  Thornton  and  Lewis  Hipkins* 
the  amount  of  the  said  draft :  that  is  to  say,  the  sum  or  4750 
dollars;  by  means  of  which  said  advancement,  so  made 
as  aforesaid,  the  said  sum  has  been  entirely  lost  to  the  said 
Bank. 

8th.  And  the  said  plaintiffs  further  say,  that  the  said  Phi- 
lip H.  Minor,  while  he  acted  as  Cashier  aforesaid,  under  the 
writing  obligatory  aforesaid,  wrongfully,  and  contrary  to  his 
duty  as  Cashier,  and  with  a  view  to  deceive  and  mislead  the 
Bos[rd  of  Directors  of  the  said  Bank,  did  make  sundry  false 
and  erroneous  entries  in  the  books  of  the  said  Bank,  in  his 
care  and  custody  as  Cashier  aforesaid ;  and  among  others,  the 
following,  to  wit :  a  charge  against  the  Bank  of  Alexandria,  of 
the  date  of  the  Slst  of  August,  1818,  for  the  sum  of  1791  dol- 
lars ;  and  another  against  the  Bank  of  Potomac,  of  the  dato. 
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of  the  31st  of  August,  1818,  for  th^  sum  of  2581- dollars  £5 
ccttts ;  another  against  the  Bank  of  Washington,  of  the 
date  of  the  2d  of  March,  181$,  for  1000  dollars ;  when  in  fact 
and  in  truth,  at  the  periods,  aforesaid,  there  was  nothing  due 
from  the  said  last  mentioned  Banks  to  the  said  Mechanics 
Bank;  by  means  of  which  said  false  entries  and  charges,  the 
said  Mechanics  Bank  have  lost  the  said  several  sums  of  mo- 
ney. AH  which  said  several  matters  and  things  the  said  plain- 
tiffs are  ready  to  verify.    Wherefore,  &c 

To  these  pleas,  the  plaintiffs  in  error  put  in  the  following 
neplic^tion :  - 

"And  the  said  defendanu,. George  Minor,  Danie)  Mipor, 
Williani  Minor,  and  Smith  Minor  say,  that  the  said  Mechan- 
ics Bank  of  Alexandria  ought  not  to  have,  or  maintain,  their 
aforesaid  action  against  the  said  defendants,  by  reason  of  any 
thing  by  the  said  Mechanics  Bank  of  Alexandria,  in  their  said 
replication  to  the  said  third  plea  of  the  defendants,  above  in 
replying  alleged ;  because  they  say  that  the  said  Philip  H. 
Minor,  in  the  said  plea  and  replication  named,  did  not  violate 
his  duty  as  Cashier  aforesaid,  and.  break  the  said  condition  of 
the  said  writing  obligatory,  in  the  instances  by  the  said 
Mechanics  Bank  of  Alexandria,  in  their  said  replication  above 
pleaded  and  alleged,  nor  in  any  of  them,  with  or  by  means  of 
any  fraud,  or  deceit,  or  wilful  default  whatsoever.  And  this 
they  p>ray  may  be  inquired  of  by  the  country— and  the  said 
Mechanics  Bank  of  Alexandria  in  like  manner." 

At  the  same  term,  the  demurrer  to  the  first  and  second  pleas, 
and  the  issues  on  the  remaining  seven,  between  the  plaintiffs 
and  the  four  sureties^  were  respectively  argued  and  tried  ;  the 
first  and  second  pleas  were  adjudged  insufficient,  on  general 
demurrer ;  the  issues  were  found  for  the  plaintiffs,  and  dama- 
ges, in  gross,  upon  all  the  issues  and  breaches,  assessed  against 
the  four  sureties^  at  8607  dollars  SO  cents ;  and,  upon  the  motion 
of  the  plaintiffs,  a  rule  was  then  laid  on  the  prmcipal  obligor 
atid  co-defendant,  Ffdlip  H.  Altnor^  to  plead  to  issue  on  the 
morrow.  In  compliance  with  which  rule,  he  did,  within  the 
time  prescribed,  plead  five  several  matters  in  bar ;  the  same, 
mutatis  mtamdis  as  the  third,  fourth,  fifth,  seventh  and  ninth, 
of  the  aforesaid  pleas,  put  in  by  the  co-defendants,  his  sureties. 
A  day  was  ^iven  at  the  next  ensuing  term,  to  the  plaintiffs,  to 
reply:  at  which  term,  the  plain lifTs  took  a  judgment  on  the 
judgment  against  the  four  defendants,  with  whom  the  several 
issues  had  been  tried  as  aforesaid  ;  and  then  entered  a  nolle  pro- 
sequi as  against  the  co-defendant,  Philip  H.  Minor,  who  there- 
upon recovered  judgment  for  costs  against  the  plaintiffs. 

On  the  trial  of  the  cause  in  the  Circuit  Court,  a  bill  of  ex- 
ceptions was  taken  to  the  opinion  of  this  Court,  upon  certain 
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instructions  which  the  Court  was  requested  to  give  to  the  jury. 
The  Court  instructed  the  jury,  accordii^  to  the  expressed  de- 
sire of  the  plaintiffs  below,  except  as  hereafter  stated,  but  re- 
fused to  charge  the  jury,  as  requested  by  the  counsel  of  the  de- 
fend  ants. 

The  instructions  given  by  the  Court,  on  the  motion  of  the 
plaintiffs'  counsel,  and  on  the  evidence  given  in  the  cause, 
wer^— 

Ist  If  the  jury,  from  the  evidence  aforesaid,  should  be  of 
opinion,  that  the  said  Philip  H.  Minor,  upon  his  leaving  the 
Mechanics  Bank  of  Alexandria,  that  is  to  say,  on  the  9th  day 
of  March  1819,  failed  to  pay  over,  or  to  account  to  the  said 
hank,  for  any  portion  of  the  moneys  of  the  said^  bank,  receiv- 
ed by  him  as  Cashier  of  the  said  bank,  while  he  acted  as  Cash- 
ier of  the  said  bank,  under  the  writing  obligatory,  in  the  decla- 
ration mentioned,  then,  the  jury  may,  and  ought,  to  infer,  that 
the  said  moneys,  so  unaccounted  for,  were  wilfully  wasted  by  the 
said  Philip  H.  Minor,  or  applied  to  his  own  use;  and  that,  un- 
der such  circumstances,  the  defendants  are  liable  to  the  bank, 
for  the  moneys  which  he  so  failed  to  pay  over,  or  account  for, 
to  the  said  bank. 

2d.  And  the  said  plaintiffs  requested  the  Court  further  to  in- 
struct the  jury,  that  if,  from  the  evidence  aforesaid,  they  should 
be  of  opinion,  that  the  said  Philip  H,  Minor,  while  he  acted 
as  'Cashier  aforesaid,  under  the  writing  obligatory  aforesaid, 
did  wilfully  pay  or  apply,  or  did,  knowmgly  and  wilfully,  suf- 
fer or  permit  to  be  paid  away  or  applied  to  the  use  of  Thomas 
I.  Minor  and  himself  jointly,  or  to  himself  individually,  any 
portion  of  the  funds  or  moneys  of  the  said  bank,  without  the 
authority  of  the  Board  of  Directors  of  the  said  bank,  so  that 
the  said  sums,  or  any  part  thereof,  were  lost  to  the  said  bank; 
Uiat  the  said  defendants  are  liable  for  the  said  moneys  or  funds 
so  paid  away,  or  applied  and  lost. 

Od.  And  the  said  plaintiffs  prayed  the  Court  further  to 
instruct  the  jury,  that  if,  from  the  evidence  aforesaid,  they 
should  be  of  opinion,  that  the  said  Philip  H.  Minor,  while  he 
acted  as  Cashier  aforesaid,  under  the  writing  obligatory  afore- 
said, wilfully  paid  away  or  appropriated,  or  knowingly  suffered 
or  permitted  to  be  paid  away,  or  appropriated  to  the  use  of 
Jabez  8.  Rooker,  Wmw  F.  Thornton,  Benjamin  CJ.  Thornton, 
Lewis  Hipkins,  and  Francis  Adams,  or  to  either  of  them,  the 
moneys  and  funds  of  the  said  bank,  without  the  authority  of 
the  Board  of  Directors  of  the  said  bank,  so  that  the  said  mo- 
neys or  funds,  or  any  part  thereof,  were  entirely  lost  to  the  said 
bank;  then,  the  said  defendants  are  liable  for  the  said  moneys 
so  paid  away,  or  appropriated,  and  lost 

Lpon  the  first  and  second  issues,  being  the  issues  under  thr 
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third  and  fourth  pleas— -and.  upon  the  third,  being  the  issue 
joined  on  the  fifth  plea^  the  Court  gave  the  instructions  as  pray- 
ed for,  by  the  counsel  for  the  bank.  Upon  the  third  issue,  be- 
ing the  issue  joined  in  the  fifth  plea,  the  Court  gave  the  first 
instruction,  with  the  addition  of  the  following  words  un- 
less such  failure  to  pay  over,  or  account,  for  the  mon^y  so  re- 
ceived, by  the  said  Philip  H.  ^finor,  was  in  obedieqce  to,  and 
in  pursuance  of,  the  directions,  rules,  orders,  usages,  and  cus- 
tpms  of  trade  and  business,  ordained,  established,  and  practis- 
ed, in  the  said  bank,  by  the  authority  of  the  said  President  and 
Directors." 

Upon  the  fourth  issue,  being  the  issue  joined  under  the  sixth 
plea,  the  Court  gave  the  instructions  prayed  for,  adding,  im 
e^ch  instruction,  after  the  words  directors  of  the  said 
bank,"  the  words,  *^and  without  the  wrong,  connivance,  or 
permission,  of  the  said  President  iand  Directors." 
.  Upon  the  fifth  issue,  being  the  issue  joined  in  the  seventb 
'  plea,  the  Court  gave  the  first  instruction,  adding  the  words, 
**If  the  jury  should  be  alsa  satisfied,  by  the  evidence,  that  mo* 
Tieys,  which  the  said  Philip  H.  Minor  sp  failed  to  .pay  over, 
or  account  for,  were  thereby  lost  to  the  bank ;"  and,  upon  this 
issue  also,  the  Court  gave  the  second  and  third  instructions. 

Upon  the  sixth  and  seventh  issues,  the  Court  gave*the  se- 
cond and  third  instructions,  adding  the  words,  to  make  them 
applicable,  to  the  fourth  issue;  and  upon  |Jie  sixth  issue,  the 
Court  also  gave  the  second  and  third  instructions,  adding^  in 
each  instruction,  after  the  words  Directors  of  the  said  bank," 
the  words,  **  and  without  the  wrong,  connivance,  or  permis- 
sion, of  the  said  President  and  Directors." 

The  counsel  for  the  defendants,  then  moved  the  Court  to  in- 
struct the  jury, — 

1.  That  if  it  were  the  established  usage  and  practice  of  the 
said  bank,  that  the  Cashier  might,  in  his  discretion,  permit 
customers  to*overdfaw,  and  to  have  checks  and  notes  charged 
up,  without  present  funds  in  bank;  and  for  the  Cashier  to  re- 
ceive and  pass,  as  cash,  checks  and  drafts,  upon  other  banks ; 
and  if  the  said  balances,  so  appearing  against  the  several  j>er- 
sons  above  charged  on  the  books  of  said  bank,  arose  out  of  the 
exercise  of  such  discretion,  by  the  said  Cashier^  and  in  the 
course  of  the  ordinary  transactions  of  said  bank,  and,  pursuant 
to  established  usage  and  course  of  business  there  adopted,  and 
^personally  known  to  the  said  President  and  Directors,  and  prac- 
tised and  continued,  with  their  knowledge,  for  a  series  of  years, 
from  the  commencement  of  the  bank,  to  the  termination  of  the 
said  Philip  H.  Minor's  cashierahip;  though  the  existfcnce  of 
such  balances,  or  the  particular  circumstances  attending  them, 
were  not  formally  communicated  to  the  Board  of  Directors. 
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the  jury  may  infer  the  approbation,  assent,  and  acquiescence, 
of  . the  said  President  and  Directors,  as  to  such  usage  and  course 
of  business. 

S.  That  if  the  said  balances,  appearing  against  the  several 
persons  above  charged  on  the  books  of  said  bank,  arose  in  the 
course  of  the  ordinary  transactions  of  said  bank,  pursuant  to 
the  establi^ed  usage  and  course  of  business  there  adopted,  and 
known  to  the  President  and  Directors,  and  expressly  or  tacitly 
acquiesced  in,  and  approved  by  them;  or  if  the  said  President, 
and  a  majority  of  the  directors,  were  personally  acquainted 
witii  such  usage  and  course  of  business,  purposely  connived  at 
the  same,  and  declined  investigation,  then,  the  jury  may  infer, 
that  the  same  were  approved  and  permitted  by  the  said  Presi- 
dent and  Directors,  though  no  formal  communications  of  the 
same  were  madp,  by  the  said  Cashier,  to  the  Board  of  Direc- 
tors, at  their  official  meeting:  and,  upon  finding  such  to  be  the 
fact,  the  jury,  as  to  such  balances,  should  find  for  the  defend- 
ants, under  the  issues  joined  on  the  replications  to  the  sixth, 
eighth,  and  ninth  pleas. 

Which  instructions  the  Court  altogether  overruled,  and  re- 
fused to  give  to  the  jury. 

S.  If  the  jury  find,  from  the  evidence,  that  the  several  offi- 
cers of  the  said  bank,  annually  appointed  by  the  said  Presi- 
dent and  Directors,  as  aforesaid,  each  gave  separate  bond  and 
security,  for  the  faithful  performance  of  the  duties  of  his  of- 
fice;— that  the  said  William  Patton,  so  being  Cashier,  as  afore- 
said, died  on  or  about  the  28th  of  August,  next  ensuing  his 
last  appointment,  on  the  9th  of  March  1817;  and  that  on  the 
third  day  of  September  following,  the  said  Philip  H.  Minor, 
having  all  along  acted  as  teller,  under  his  said  appointment, 
as  such,  for  one  year,  from  March  1817,  was  duly  appointed 
Cashier,  in  place  of  said  Patton,  and  gave  bond  and  security 
^n  the  usual  form,  for  the  faithful  performance  of  his  duties  as 
such  Cashier;  being  at  the  same  time  under  bond  and  se- 
curity for  the  faithful  performance  of  his  duties  as  teller, 
for  the  year,  ending  in  March  1818,  as  above  stated;  thai 
he  continued  to  be  such  Cashier,  under  his  said  appoint- 
ment, till  the  9th  of  March  1818,  when  he  was  again  appointed 
Cashier  for  one  year;  and  on  the  19th  of  the  same  month,  gave 
the  bond  now  in  suit; — that  on  the  said  third  of  ^ieptcniber 
1817,  the  said  President  and  Directors,  duly  passed  the  said 
orders,  of  that  date,  appointing  the  said  Philip  FI.  Minor 
Cashier,  as  aforesaid,  and  directing  the  then  officers  of  the 
bank,  to  do  the  whole  duties  of  the  bank;  and  did  not  then, 
or  any  time  after  the  said  ninth  day  of  March  1817,  make  any 
new  appointment  of  teller; — that  the  said  Philip  II.  Minor, 
from  the  time  of  his  first  appointment  as  Cashier,  u^uallv  ner- 
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formed  the  duties  of  teller;  which  duties,  as  well  as  thereof  Cash- 
ier, were  occasionally,  and  frequently,  during  the  continuance: 
of  said  Minor  in  the  office  of  Cashier,  performed  by  the  other  offi- 
cers of  the  said  bank;  whilst  the  said  Minor  was  absent,  and 
otherwise  occupied  with  the  business  and  affairs  of  said  bank; — 
that  the  separate  office  of  teller  was  established  at  the  first  insti- 
tution of  said  bank,  by  the  written  laws  and  ordinances  of  the 
President  and  Directors,  as  above  ghrcn  in  evidence ; — that  af- 
ter the  said  President  and  Directors  ceased  to  appoint  a  dis- 
tinct person  as  teller,  as  aforesaid,  all  the  distinct  functions  and 
duties  of  teller,  and  the  forms  of  keeping  the  accounts  and 
transacting  the  business  by  the  Cashier,  or  some  other  officer 
of  said  bank,  in  the  name  and  capacity  of  teller,  were  pursued, 
the  same  as  when  the  office  of  teller  was  filled  by  a  distinct 
person ;  the  practice  being  still  continued,  of  placing  the  mo- 
ney of  the  bank,  intended  to  answer  the  current  demands  of 
each  day,  in  the  hands  of  the  officer  as  teller,  of  keeping  sepa- 
rate accounts  of  such  moneys,  and  of  all  deposits,  and  of  all 
payments  upon  checks  or  otherwise,  in  the  name  and  capacity 
of  teller;  such  accounts  being  distirnct  and  separate,  and  in 
distinct  and  separate  books  from  those  kept  in  the  name  and 
capacity  of  Cashier;  and  that  the  said  Board  of  Directors,  and 
the  proper  committees  of  the  same,  in  their  quarterly  and 
ether  examinations  and  reports  of  the  state  and  condition  of 
said  bank,  and  of  the  accounts  of  its  officers,  still  kept  up  the 
distinction  between  the  teller's  and  the  Cashier's  accounts,  and 
the  teller's  and  Cashier's  money;  then,  that  the  defendants  are 
not  chargeable  in  this  action  for  the  conduct  of  said  Philip  H. 
Minor,  in  the  execution  of  the  duties  distinctly  appertaining 
to  the  office  of  teller,  whilst  he  was  Cashier,  as  aforesaid. 

Which  instruQlio*  the  Court  refused  to  give,  the  plaintiffs 
having  offered  in  evidence  to  the  jury,  the  following  by-law  of 
the  said  President  and  Directors,  to  wit  ^— 

Article  fifth,  in  section  second  of  the  by-laws^  above  given 
in  evidence;  and  having  also  offered  in  evidence,  to  prove, 
that,  after  the  appointment  of  the  said  Philip  H.  Minor  to  the. 
office  of  Cashier,  on  the  9th  of  March  1818,  he  did,  in  fact, 
generally  perform  the  duties  of  teller,  with  the  knowledge  of 
the  President  of  the  said  bank;  from  which  it  was  competent 
for  the  jury  to  infer,  that  he,  the  said  Philip  H.  Minor,  as  Cash- 
ier, as  aforesaid,  was  required  by  the  President  of  the  said 
bank,  or  by  the  Board  of  Directors  of  the  said  bank,  to  pei- 
form  the  duties  appertaining  to  the  office  of  teller. 

Mr.  Taylor,  and  Mr.  Jones,  for  the  plaintiffs  in  error. — 

1.  The  Plaintiffs  below  sue  in  their  corporate  capacity,  un» 
df  r  the  Act  of  Congress,  of  May  16, 1812,  and  no  such  cor- 
poration ever  existed  j  it  was  to  exist  only,  on  the  happenin;^ 
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(Minor  et  ■].  fw.  The  Mechmnics  Bank  of  Alexandruu) 
of  a  future  event.   The  law  does  not  incorporate  a  company 
already  formed,  but  provides  for  the  erection  of  the  corpora- 
tion, upon  certain  conditions,  and  on  certain  forms  being  com- 
plied with. 

The  demurrer  admits  the  facts  stated  in  the  first  and  se- 
coad  pleas,  and  the  corrupt  evasions  of  the  Act  prevented  the  cor- 
poration ever  coming  into  existence.  The  obligfors  in  the  bond 
were  not  thereupon  estopped,  as  the  bond  was  given  to  suppos- 
ed or  fictitious  persons,  and  not  to  an  existing  corporation ; 
and  there  was  no  one  in  ease  to  take  the  bond.  An  estoppal 
cannot  be  alleged  against  an  Act  of  Parliament  1  Ckitiy*$ 
PUadingB^  435.  Comyn'9  Dig,  Matement,  16.  3  Instructor 
ClencaUs^  89.    Story's  Pleadings^  S4. 

Dealing  with  a  pretended  corporation,  does  not  preclude  a 
party  from  denying  its  existence;  it  must  have  existed  de 
jure.  It  is  no  objection  to  the  matter  in  the  first  and  second 
pleas,  that  they  are  not  pleaded  in  bar ;  a  plea  that  goes  to 
show  that  there  never  was  such  a  person  as  the  plaintiff^  is  a 
plea  in  bar.    1  Bos.  ^*  Full.  44.  1  Chitty,  425. 

The  general  rule  that  sealed  instruments  cannot  be  opened, 
has  exceptions,  and  in  cases  of  illegal  and  fraudulent  consider- 
ations, and  considerations  ex  turpe  causa ;  a  fraud  which  is  in- 
jurious to  the  public,  cannot  bc'precluded  by  any  shield  of 
law.   2  Wilson's  Reports^  347.  2  Term  Reports^  171. 

It  is  not  necessary  to  resort  to  a  quo  warranto^  to  determine 
the  existence  of  the  corporation.  The  defendant  in  an  action 
on  a  promissory  note,  may  call  upon  a  corporation,  if  plain- 
tiff, to  show  its  charter,  and  the  same  principle  will  apply  in 
this  case.  A  quo  warranto^  or  mandamus  would  be  proper,  if 
the  corporation  had  ever  existed,  but  that  was  not  the  tact  in 
this  case;  and  it  is  not  an  answer  to  the  course  of  proceedings, 
here,  that  it  would  multiply  actions,  for  such  would  not  be  the 
fact. 

2.  As  to  the  effect  of  the  nolle  prosequu  The  action  is  upon 
a  joint  and  several  bond,  and  the  obligors  are  sued  jointly. 
The  sureties  appeared,  and  took  a  separate  defence,  and  a  ver- 
dict was  obtained  against  them.  The  principal  pleaded,  after 
being  ruled;  and  at  the  subsecjuent  time  a  noUe prosequi  was  en- 
tered against  hinv,  and  a  judgment  was  taken  against  the  sure- 
ties. 

The  proceeding  was  erroneous.  Upon  a  joint  and  several 
bond,  all  the  parties  must  be  sued  together,  or  each  must  be 
.sued  separately— and  it  is  error  to  sue  less  than  all,  unless  the 
suit  be  against  one  only.  3  Term  Rq)oris^  782.  1  Hen,  3fum' 
ford^  62.  3  Mumford,  187.  2  Maul  <!j-  Seluryn,  23.  2  Randolph^ 
'•146.  478.  174.  313.  2  Day,  387.  5  Mumford,  556.  1  mUlams 


60 


SUPREME  COURT. 


(Miiior  ct  aL  vs.  The  Mechanics  Bank  of  Alexandria.) 
Sawidersy  ^l.voL  4.  207,  n.  2—91.  note  A.  1  Henty  Black.  108. 
1  Bos.  ^  PuU,  6rO.  1  Chiity,  52,  3S.  546. 

If  a  judgment  could  not  be  obtained  against  four  obligors, 
on  a  bond  given  by  five,  in  a  suit  so  institued,  it  cannot  be  ob- 
tained by  the  entry  of  a  noUe  prosegtd  against  one.  1  Saunders, 
207.  1  C/*i//;y on  P&a(/.,32. 38. 546.  5^ Espmasse's Nisi Prius  Cases, 
47.  Jeffray  D«.  Frebain — Chandler  Parks  etal.  3£sp,76.  The 
cases  which  impu^  the  doctrine  contended  for,  are  Noke 
vs.  Ingraham,  1  fPtison,  S9.  .5  Johnson's  Bqwrts,  160. 

If  the  parties  to  a  joint  and  several  bond  are  joined  in  an  ac- 
tion, they  never  can  be  separated;  and  if  one  is  discharged,  all 
are  dischareed,  except  in  cases  of  infancy  and  bankruptcy.  1 


rule  IS,  that  the  party  having  made  it  a  joint  contract  by  his 
suit,  cannot  afterwards  make  it  a  several  contract  3  Taunton, 
307.  4  Tawitofi,  468. 

The  most  important  inquiry  in  this  case,  is  upon  the  in- 
structions given  by  the  Court 

Mr.  Swann,  and  Mr.  Wirt,  Attorney  General,  for  the  de- 
fendants. 

The  instructions  first  given,  sustain  the  action,  and  sweep 
away  the  defence,  taking  it  entirely  from  the  jury.  The  words 
**  well  and  truly"  in  the  condition  of  the  bond,  mean  only  in- 
tegrityj  not  capacity-  10  John.  271— and  the  instruction  given 
considers  the  words  as  requiring  skill.  The  Cashier  acted 
according  to  the  instructions  of  the  President  and  Directors, 
and  to  the  usage  of  the  Bank.  The  instruction  given  precludes 
mistake^  and  denies  that  it  constitutes  a  defence. 

The  demurrers  to  the  first  and  second  pleas,  were  not  on  the 
ground  of  an  admission  of  the  facts,  but  the  pleas  were  con- 
sidered invalid.  It  was  not  obligatory  on  the  Bank,  that  the 
capital  should  be  500,006  dollars,  as  the  expression  that  it 

may"  consist  of  500,000  dollars,  authorizes  it  to  be  less,  if  it 
shall  be  deemed  proper;  and  even  admitting  the  collusion 
charged,  as  to  the  creation  of  a  false  capital,  to  the  amount  of 
180,000  dollars,  the  remaining  capital  of  320,000  dollars  was 
sufficient,  under  the  charter.  The  pleas  are  also  insufficient, 
as,  although  collusion  is  set  up,  there  is  no  certaiiity  in  the 
charge  or  allegation  of  the  persons  concerned  in  it,or  the  place  of 
ihv,  same.  The  whole  purpose  of  the  law  is,  to  limit  the  amount 
of  trading  by  the  Bank;  and  it  is  not  a  fair  construction  of  iho 
Act  of  Incorporation,  to  interpret  the  terms  ^  may  consist" 
into  must  consist."  The  company  went  into  existence  in 
1812,  and  the  Cashier  was  appointed  in  1817,  after  many  suc- 
cessive years  of  business  by  the  Bank,  which  could  not  be  af- 
fected by  the  proceedings  of  1812. 

2..  The  plaintiffs  in  error  are  estopped  by  having  executed  this 
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(Minor  et  aL  w.  The  Mcclumici  Bank  of  Alezandrii.) 
bond  to  the  Bank,  from  denying  the  existence  of  the  coquira- 
tion.    ff  tils'  Reports,  11,  12.  14  Johnson,  238. 

Where  the  matter  which  constitutes  the  ground  of  an  alleg- 
ed estoppal  is  new,  it  is  necessary  to  state  it  by  plea,  but  not 
so  when  it  is  contained  in  the  declaration.  1  CnUty*8  Plead- 
ings,  575. 

The  proper  mode  of  contesting  the  existence  of  the  corpo- 
ration, would  have  been  by  an  information,  in  the  nature  of  a 
quo  warranto;  and  it  does  not  rest  with  every  one  dealing  with 
a  corporation,  to  inquire,  when  called  upon  to  comply  with 
his  contract,  whether  it  exists  ?  It  was  not  necessary  to  set 
out  breaches,  until  the  defendants,  the  obligors  in  the  bond, 
had  alleged  performance,  and  then  the  pleas  are  insufficient ;  no 
breaches  need  be  set  out.  1  Chitty,  598.  1  Saunders,  103. 
ArehboU,  262.  2  Chitty,  481.  But  if  there  are  any  omissions 
or  defects  in  the  pleadings,  they  arc  cured  by  the  verdict,  ac- 
cording to  the  laws  of  Virginia. 

The  instructions  given  by  the  Court  upon  the  replication, 
and  on  the  evidence,  were  such  as  the  Court  were  bound  to 
give,  and  were  in  strict  conformity  to  the  facts;  and,  if  the 
Court  refused  to  give  the  instructions  asked  for  by  the  plain- 
tiffs in  error,  they  did  so  upon  the  authority  ef  the  by-laws  of 
the  bank,  and  the  orders  oi  the  Board  of  Directors  relative  to 
the  duties  of  the  officers  of  the  bank.  Because  the  custom  and 
practice  might  have  been  to  overdraw  the  bank,  and  for  its  of- 
ficers to  abuse  their  trust,  was  this  custom  to  excuse  the. con- 
duct of  the  Cashier? 

As  to  the  effect  of  the  nolle  prosequi,  all  the  cases  referred  to 
by  the  plaintiffs  in  error,  are  cases  of  joint  contract,  and  where 
the  triaJ  was  joint  But  in  this,  the  four  sureties  severed  from 
the  principal,  and,  on  their  own  choice,  went  to  trial  alone, 
upon  pleas  put  in  separate  from  the  principal. 

The  verdict  has  been  given  against  the  plaintiffs  in  error, 
on  a  trial  of  their  own  selection;  and  they  suffered  judgment 
to  be  entered  against  them,  without  any  objection,  before  the 
principal  in  the  bond  had  appeared  and  pleaded. 

The  entry  of  a  nolle  prosequi,  does  not  admit  that  the  plain- 
tiff had  no  cause  of  action,  it  is  not  a  retraxit  or  a  release,  and 
does  not  preclude  the  commencement  of  another  suit.  1  IfV- 
liams  Saunders,  207.  Jlrchbold's  Practice,  87.  1  Saunders,  9.91, 
2  Maid  4-  Selioyn,  444.  1  mison's  Reports,  89.  5  Jolm.  160. 

Although  the  law  is  well  stated  to  be,  that  a  suit  on  a  joint 
and  several  bond  inust  be  brought  against  all,  or  against  one, 
and  that  you  cannot  sue  four,  when  there  are  five  joint  obli- 
gors, yet  the  objection  must  be  taken  by  plea  in  abatement; 
and  if  there  is  no  such  plea,  and  judgment,  the  consent  of  the 
defcndanu  will  be  inferred.  The  following  cases  were  also  cited 
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in  the  argument,— Walsh  vs.  Bishop,  Cro.  Char.  239.  Ibid. 
S4d.  Carthew,  98. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court — 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  district 
of  Columbia,  sitting  at  Alexandria.  The  plaintiffs  in  error 
were  original  defendanU  in  the  cause^  and  the  suit  is  now  be- 
fore this  Court,  upon  the  judgment  of  the  Court  below,  upon 
certain  pleas  of  the  defendants,  to  which  there  was  a  demur- 
rer ;  and  also,  upon  the  instructions  given  and  refused  by  the 
Court,  upon  the  trial  of  certain  issues  of  fact,  joined  by  the 
parties. 

The  action  is  debt  upon  an  official  bond,  given  by  Philip 
Minor,  Cashier  of  the  bank,  and  by  four  other  persons,  as  his 
sureties,  with  condition,  that  Minor  shall  well  and  truly  exe- 
cute the  duties  of  Cashier"  of  the  bank;  and  was  originally 
brought  afi;ainst  all  the  parties  to  the  bond.  The  declaration 
proceeds  lor  the  penalty  of  the  bond,  without  any  notice  of  the 
condition,  and  avers,  by  way  of  breach,  the  non-payfticnt  of 
the  penalty.  The  sureties,  afteir  oyer  of  the  bond  and  condi- 
tion, (which  thereby  became  part  of  the  declaration,)  severed 
themselves  {W>m  the  principal,  and  pleaded  nine  several  picas. 
.To  the  two  first  of  these  pleas,  demurrers  were  put  in;  and 
the  Court  below,  upon  consideration,  gave  judgment  upon  the 
demurrers  in  favour  of  the  bank;  and  the  correctness  of  this 
decision,  constitutes  the  first  subject  of  inquiry. 

Exceptions  have  been  taken,  both  to  the  matter  and  the  form 
of  these  pleas;  and  if  the  matter  of  them,  or  either  of  thcnj, 
might  constitute  a  good  bar  to  the  action,  it  may  then  be  ne- 
cessary to  consider,  whether  that  matter  is  pleaded  with  due 
propriety  and  certainty,  according  to  the  established  rules  of 
pleading,  so  as  to  escape  objection  upon  general  demurrer. 
Both  of  them  are,  in  effect,  though  not  in  form,  special  picas 
of  wd  teil  corporation.  The  first  plea,  in  substance,  avers, 
that,  bv  the  charter  granted  by  the  Act  of  Congress,  of  the 
16th  ol  May  1812,  ch.  87,  the  capital  stock  of  the  bank  was 
by  the  charter  fixed  and  limited,  to  consist  of  500,000  dollars, 
bona  fide$ — that  the  whole  capital  stock  was  not  bona  fide  filled 
up,  and  subscribed  for;  but,  on  the  contrary,  by  a  collusion  be- 
tween the  commissioners,  under  whose  direction  the  subscrip- 
tions were  taken,  and  the  stibscribers,  a  large  portion  of  the  ca- 
pital stock,  to  wit,  18,000  shares,  amounting  to  180,000  dollars, 
were  f\fled  up,  by  false  and  colourable  subscriptions ;  the  os- 
tensible subscribers,  after  payment  of  the  first  instalments, 
were  fraudulently  permitted  to  withdraw  the  same;  and  future 
payments  by  them,  were  dipensed  with,  while  they  were  still 
rated  and  held  out,  as.  stockholders,  for  the  purpose  of  coloura- 


JANUARY  TERM,  1828.  63 

(Minor  et  al.  tw.  The  MechimScs  Bank  of  Alezandrit.) 
bly  filling  up  the  subscription  of  the  whoLe  capital  stock,  and 
electing  a  Board  of  Directors ;  and  that,  in  this  manner,  and 
by  these  means,  and  by  no  other,  the  bank  was  put  into  opera- 
tion. 

This  plea  is  meant  to  rest  upon  two  grounds,  to  sustain  its 
legal  propriety.  First,  that  the  subscription  of  the  whole  ca- 
pital stock  of  500,000  dollars,  was  a  condition  precedent  to  the 
putting  of  the  bank  into  operation  as  a  corporation.  Second- 
ly, that  the  collusion  between  the  commissioners  and  the  sub- 
scribers, for  the  18,000  shares,  being  fraudulent,  made  their 
subscriptions  a  -mere  nullity. 

Various  answers  hare  been  giren  at  the  bar,  to  the  legal  suf- 
ficiency of  the  matters  thus  pleaded.  In  the  first  place,  it  is 
said,  that  the  defendants  arc  estopped,  by  the  bond,  to  deny 
the  legal  existence  of  the  corporation.  In  the  next  place,  that 
the  charter  does  not  make  the  subscription  of  the  whole  capi- 
tal stock,  a  condition  precedent  to  the  estsblishment  of  the 
bank.  In  the  next  place,  that  the  question,  whether  the  bank 
was  regularly,  and  bona  fide,  put  into  operation,  is  matter  not 
inquirable  into,  in  a  suit  of  this  nature,  but  only  upon  a  gtio 
warranto^  instituted  by  the  government ;  and,  in  the  last  place, 
that  the  whole  stock  being,  in  fact,  subscribed,  the  fraudulent 
intention  and  acts  of  the  parties,  did  not  make  the  subscrip- 
tion of  the  18^M)0  shares  a  nullity.  Let  us,  then,  consider 
what  is  the  true  construction  of  the  charter  itself,  upon  the 

Eints  raised  at  the  argument,  supposing  it  to  have  been, 
hichin  terms  it  is  not,)  incorporated  into  the  plea,  and  there- 
re  judicially  before  us.  The  first  section  of  the  Act  of  the 
16th  of  May  1812,  chap.  87,  provides,  **  that  the  subscribers  to 
the  Mechanics  Bank  of  Alexandria,  their  successors  and  assigns, 
shall  be,  and  hereby  are  created,  and  made  a  body  politic,  by 
the  name  and  style  of  the  Mechanics  Bank  of  Alexandria;  and 
by  such  name  and  style,  shall  be,  and  are  hereby  made  able 
and  capable  in  law,  to  have,  purchase,  &c.,  lands,  Sec.  &c.,  and 
the  same  to  sell,  Sec,  to  sue  and  be  sued,  &c.  8cc. ;  subject  to 
the  rules,  regulations,  restrictions,  limitations,  and  provisions, 
hereinafter  prescribed  and  declared. " 

In  this  section,  there  is  do  limitation  as  to  the  number  of 
the  subscribers  necessary  to  constitute  the  corporation.  The 
subscribers,  whether  many  or  few,  are  declared  to  be  incorpo- 
rated; and,  unless  there  be  some  restriction  or  limitation  else- 
where in  the  Act,  is  is  most  manifest,  that  the  Court  cannot 
intend  that  any  particular  amount  of  subscriptions  is  indis- 
pensable. 

The  second  section  provides,  **  that  the  capital  stock  of  said 
corporation,  tiM^  consist  of  500,000  dollars,  divided  into  shares 
of  ten  dollars  each,  and  shall  be  paid  in  the  following  manner; 
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that  is  to  say:  one.  dollar  on  each  share,  at  the  time  of  sub- 
scribing, one  dollar  on  each  shai'e  at  sixty  days,  and  one 
dollar  on  each  share,  ninety  days  after  the  time  of  subscribing ; 
the  remainder  to  he  called  far^  as  the  President  and  Directors  may 
deem  proper;  provided  they  do  not  call  for  any  payment  in  less 
than  thirty  days,  nor  for  more  than  one  dollar  on  each  share* 
at  any  one  time."  The  argument  of  the  defendants  is,  that 
**may,"  in  this  section,  means  "must;"  and  reliance  is  placed 
upon  a  well  known  rule  in  the  construction  of  public  statutes, 
where,  the  word  *'may,"  is  often  construed  as  imperative. 
Without  question,  such  a  construction  is  proper,  in  all  cases 
where  the  legislature  mean  to  impose  a  positive  and  absolute 
duty,  and  not  merely  to  give  a  discretionary  power.  But  no  ge- 
neral rule  can  be  laid  down  upon  this  subject,  further  than 
that  that  exposition  ought  to  be  adopted  in  this,  as  in  other 
cases,  which  carries  into  effect  the  true  intent  and  object  of  the 
legislature  in  the  enactment  The  ordinary  meaning  of  the 
language,  must  be  presumed  to  be  intended,  unless  it  would 
manifestly  defeat  the  object  of  the  provisions.  Now,  we  can- 
not say,  that  there  is  any  leading  object  in  this  charter,  which 
will  be  defeated  by  construing  the  word  "may"  in  its  common 
sense,  as  imparting  a  power  to  extend  the  capital  stock  to 
500,000  dollars,  and  not  an  obligation,  that  it  shall  be  that  sum 
and  none  other.  It  is  by  no  means  clear,  from  this  section, 
that  the  legislature  contemplated  that  there  should  be  a  ca- 
pital of  500,000  dollars,  on  which  the  bank  was  to  commence, 
or  carry  on  its  operations.  On  the  contrary,  three  instalments 
only  are  required  to  be  absolutely  paid  in,  and  the  residue  of 
the.  capital  stock  is  to  be  paid  in,  only  when  the  President  and 
Directors  may  deem  it  proper.  So  that  the  capital  stock,  ex- 
cept at  the  discretion  ot  the  Board,  may  never  extend  beyond 
the  amount  of  150,000  dollars,  for  any  practical  purposes, 
either  as  security  to  the  public,  or  as  the  basis  of  discounts. 
Now,  the  plea  itself  does  not  attempt  to  deny  that  all  but 
18,000  shares  of  the  stock  were,  bona  jftde^  subscribed  for ; 
so  that,  for  aught  that  appears,  the  capital  stock,  on  which 
the  bank  carried  on  its  operation,  may  have  far  exceeded  that 
sum.  It  has  been  urged,  that  public  policy  requires  such  an 
imperative  construction  of  the  clause,  for  the  public  security. 
But  it  is  a  sufficient  answer  to  that  suggestion,  that  no  such 
public  policy  is  avowed,  or  can  be  inferred,  from  the  general 
terms  of  the  Act.  When  the  legislature  intends  to  restrict 
the  capital  stock  of  a  bank,  or  to  require  any  portion  of  stock 
or  stockholders  to  be  indispensable  for  its  legal  existence  and 
operations,  it  is  not  uncommon  to  incorporate  such  a  restric- 
tion into  the  charter.    The  omission  to  do  so,  is  quite  as  sig- 
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nificairt  that  the  legislature  did  not  deem  such  a  restriction 
subservient  to  any  manifest  public  policy. 

The  legislature  might  well  presume,  after  prescribing  the 
maximilm  to  which  the  capital  stock  should  extend,  that  tht 
actual  capital  to  be  employed  might  safely  be  left  to  the  dis- 
cretion or  the  stockholders,  or  its  agents.  The  13th  section 
of  the  charter  contains  provbiohs  for  the  security  of  the  public 
against  over  issues  by  the  bank,  and  if  any  such  restriction 
had  been  intended,  as  the  argument  supposes,  it  would  natu- 
rally have  found  a  place.  It  declares,  that  no  stocklioldcr  shall 
be  answerable  for  any  losses,  deficiencies  or  failure  of  the  ca- 
pital stock,  for  any  larger  sum  than  the  amount  of  the  stock 
belonging  to  him ;  excepting,  that  if  the  total  amount  of  the 
debt  of  the  bank  shall  exceed  twice  the  amount  of  its  capital 
stock,  over  and  above  deposits,  then  the  directors  shall,  in 
their  private  capacities,  be  liable  for  the  excess;  and  .if  the  di- 
rectors shall  not  have  property  to  pay  the  amount  of  the  ex- 
cess, then  every  stockholder  shall  be  liable  for  their  deficient 
cies,  in  proportion  to  their  shares  in  the  bank.  Whether, 
therefore,  the  capital  stock  be  great  or  small,  if  there  be  debts 
due  from  the  bank,  exceeding  twice  the  amount  of  the  capitU 
stock;  which  may  fairly  be  construed  to  mean  the  capital  stock 
a<:tually  paid  in ;  the  stockholders  become  ultimately  liable  for 
the  excess;  and  this  liability  furnishes,  if  not  an  ample,  at  least 
a  reasonable  security  against  the  public  evils,  which  the  argu- 
ment supposes  might  result  from  not  requiring  the  whole  capi- 
tal to  be'  subscribed  for.  At  all  events,  we  cannot  perceive 
any  clear  legislative  intention  to  make  the  subscription  of  the 
whole  capital  stock,  a  condition  precedent  to  the  corporate  ex- 
istence oi  the  bank,  and  unless  it  is  so  made  by  the  charter, 
the  matter  of  the  plea  falls,  and  cannot  sustain  the  defence. 

li^  however,  this  interpretation  of  the  charter  could  not 
be  supported,  and  the  subscription  of  the  whole  capital 
stock  were  a  condition  precedent,  the  result,  so  far  as  the  first 
plea  goes,  would  not  be  varied.  The  fraud  and  collusion  as- 
serted in  that  plea,  if  admitted  in  its  fullest  mann^,  does  not 
lead  tx>  the  conclusion  which  it  seeks  to  establish.  If  the  sub- 
scription were  fraudulently  made,  with  a  view  to  evade  the 
provisions  of  the  charter,  the  law  will  hold  the  parties  bound 
by  their  subscriptions,  and  compellable  to  comply  with  all  the 
terms  and  responsibilities  imposed  upon  them,  in  the  same 
manner,  as  if  they  were  bona  fide  subscribers.  It  will  not 
make  the  subscription  itself  a  nullity,  but  it  will  deprive  the 
subscribers  of  the  power  of  availing  themselves  of  the  same. 
The  third  section  of  the  Act  manifestly  contemplates  cases  of 
fraudulent  subscription,  and  provides,  ^  that  all  the  subscrip- 
tions and  shares  obtained  in  consequence  thereof,  shall  be 
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deemed  and  held  to  be  for  the  sole  and  exclusive  use  and  bene-' 
fit  of  the  persons  subscribing,  or  in  whose-  behalf  the  subscrijy- 
tions  respectively  shall  be  declared  to.be  made,  at  the  time  of 
making  the  same ;  and  all  bargains,  contracts,  promises,  agree- 
fnents,  and  engagements,,  in  any  wise  contravening  this  pro- 
vision, shall  be  void ;  and  the  person,  &c.  subscribing,  kc 
shall  have,  enjoy,  and  receive  the  share  or  shares  respectively, 
Sec,  and  all  the  interest  and  emoluTpents  thence  arising,  as 
freely,  fully,  and  absolutely,  as  if  they  had  severally  and  re- 
spectively paid  the  consideration  therefor;  any  suqh  bargain^ 
&c.  to  the  contrary  notwithstanding.  ** 

This  section  seems  to  us  conclusive  upon  the  point.  It 
avoids  all  bargains  contravening  the  provisions  in  resijject  to 
aubscriptions,  and  gives  to  the  subscriptions  the  same  eifectas 
if  they  were  bona  fide  made  for  the  real  use  and  benefit  of  the 
subscribers;  and 'independently  of  this  provision,  it  would  be  eX*- 
tremely  difficult  to  maintain,  upon  general  principles  of  law, 
that  a  private  fraud,  between  the  original  subscribers  and 
commissioners,  could  l>e  permitted  to  be  set  up,  to  the  inju- 
ry of  subsequent  purchasers  of  the  stock,  who  became  tona 
fide  holders,  without  any  participation  or  notice  of  the  fraud. 

For  these  reasons,  we  are  of  opinion  that  the  matter  of  the 
first  plea,  even  if  it  had  been  well  pleaded,  would  constitute 
no  bar  to  the  action. 

The  second  plea  is  disposed  of  by  the  construction  of  the 
charter  already  intimated,  and  is  f\irther  open  to  fatal  objec- 
tions, from  its  deficiency  of  proper  averments,  and  want  of 
legal  certainty.  It  makes  ho  averment  of  the  amount  of  the 
capital  stock,  or  of  the  necessity  of  the  whole  being  subscrib- 
ed for,  before  the  bank  is  to  be  put  in  operation. 

It  asserts  no  fraudulent  combination  or  subscription;  but  in 
the  most  general  terms,  without  any  certainty  as  to  facts  or  cir- 
cumstances, alleges,  that  the  capital  stock  was  not  filled  up  by 
any  subscription,  opened  and  conducted  in  pursuance  of  the  Act, 
so  as  to  entitle  the  subscribers  to  bring  the  action;  and  that  the 
subscriber^  did  unjustly  and  unlawfully  arrogate  to  themselves 
the  corporate  name,  style,  and  privileges,  without  the  capital 
stock  having  been  filled  up  by  subscription,  or  the  corporation 
having  been  constituted  and -composed  of  actual  subscribers, 
pursuant  to  the  directions  of  the  Act.  In  point  of  substance, 
as  well  as  form,  it  is  bad,  upon  the  establishcfd  rules  of  plead- 

This  vew  of  the  case  renders  it  wholly  unnecessary  to  con- 
sider the  point  made  as  to  the  estoppal,  and  the  necesssity  of 
a  quo  warranto;  on  which,  therefore,  we  give  no  opinion. 

The  third  and  fourth  pleas  are  intended  to  be  pleas  of  gene- 
ral performance ;  the  third  is  so,  in  fact,  and  pursues  the  con- 
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^ition  of  the  bond.  The  fourth  is  argumentative,  and  assumes 
a  |>articular  legal  interpretation  of  the  condition,  that  is  to 
say,  that  the  condition  covers  only  wilful  defaults,  and  breach- 
es of  duty,  and  is  no  security  for  competent  skill  and  reasona- 
ble diligence  in  the  discharge  of  duty,  but  only  for  honesty. 
To  these  pleas  special  replications  were  filed,  assigning  spe- 
cial breaches  of  duty,  upon  which  the  parties  were  at  issue, 
and  upon  this,  and  all  the  other  issues  in  the  cause,  the  jury 
returned  a  verdict  for  the  plaintiffs.  No  exception  has  been 
taken  to  the  sufficiency  of  these  replications. 

The  fifth  plea  states  a  general  performance  of  duty,  iti  obedi- 
ence to  and  in  pursuance  of  the  "  directions,  rules,  orders,usages 
and  customs  of  trade  and  business,  ordained,  established  and 
practised  in  the  said  bank,  by  the  authority  of  the  said  Presi- 
dent ahd  Directors."  It  is,  therefore,  argumentative,  and  sup- 
poses that  compliance  with  the  rules,  orders,  usages,  kc,  es- 
tablished and  practised  by  the  President  and  Directors,  what- 
ever they  may  be,  whether  within  the  scope  of  their  power  or 
not,  would  be  a  good  and  true  discharge  of  duty.  To  this 
plea,  a  general  replication  was  put  in,  that  the  said  cause  of 
action,  in  the  declaration  mentioned,  did  accrue,  as  in  the  said 
declal*ation  and  breaches  are  set  forth,  without  this,  that  the 
matters  set  forth  in  the  said  plea,  are  true,"  and  this  the  plain- 
tiffs pray  may  be  inquired  ol  by  the  country ;  and  the  defend- 
ants joined  in  the  bsue;  upon  which  a  verdict  was  found  in 
favour  of  the  plaintiffs.  An  exception  has  been  taken  at  the 
argument  to  this  replication,  upon  the  ground  that  it  ought  to 
have  assigned  a  special  breach,  and  that  the  omission  is  not 
cured  by  the  verdict  There  is  no  question  that  the  replica- 
tion is  not  drawn  with  technical  accuracy  and  correctness ;  and 
if  the  plea  be  a  good  plea  of  general  performance,  it  is  clear, 
both  upon  principle  and  authority,  that  a  special  breach 
ought  to  have  been  assigned  ii\  the  replication ;  and  the  objec- 
tion, if  insisted  upon  by  way  of  demurrer,  for  that  cause,  would 
have  been  insuperable.  The  reason  is,  that  the  law  re- 
quires every  issue  to  be  founded  upon  some  certain  point,  that 
the  parties  may  come  prepared  with  their  evidence,  and  not 
be  taken  by  surprise,  and  the  jury  may  not  be  misled  by  the  in- 
troduction of  various  matters.  A  covenant  or  condition  for 
general  performance,  is  broken  by  any  single  omission  of  duty, 
and  no  inconvenience  can  arise  from  stating  the  particular  breach 
with  suitable  certainty.  But  it  does  not  follow,  that  if  not 
so  stated,  the  objection  may  be  taken  in  any  stage  of  the  suit. 
The  rule  as  to  certainty  in  pleadings,  is  framed  for  the  bene- 
fit of  the  parties,  and  may  be  waived  by  them,  and  in  many 
cases,  both  at  common  law,  and  by  the  statute  of  jeo  falts^  de- 
lects io  this  particular  are  cured  by  a  verdijct.  It  is  true,  that  in 
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a  declaration  upon  a  covenant  for  general  performance  of  duly:^ 
if  no  breach  be  assigned,  or  a  breach  which. is  bad,  as  not  be- 
ing in  point  of  law  within  the  scope  of  the  <:ovenant,  the  de- 
fect is  ratal,  even  after  verdict.  Com.  Dig.  Plead.y  p.  14.  But 
that  is  not  the  present  case.  Here  the  declaration  does  as- 
sign a  good  breach,  by  the  non-payment  of  the  penal  sum  stat- 
ed in  the  bond.  The  defendants  disclose  the  condition  of  the 
bond  upon  oyer,  and  set  up  a  general  performance  of  it;  and 
the'  replication,  though  iuartificially  drawn,  puts  in  issue  the 
whole  matter  of  the  defence,  and  denies  the  performance  of  it* 
The  verdict  has  found  that  the  condition  was  not  performed, 
and  consequently,  upon  the  whole  record,  the  non-payment  of 
the  penal  sum  is  admitted,  and  the  excuse  for  it  is  negatived. 
The  replication,  then,  does  assert  a  breach,  though  in  too  ge- 
neral a  ^form.  It  ought  to  have  assigned  ^  special  breach; 
but  the  general  breach  includes  it,  and  the  verdict  having 
found  the  general  breach,  there  is,  upon  principles,-  no  reason 
shown  against  the  plaintiff's  right  of  recovery.  .      >  . 

It  is  exactly  like  the  case  of  a  declaration'  upon  a  general 
covenant  of  the  like  nature,  where  a  particular  breach  ought 
to  be  assigned ;  and  yet  if  a  general  breach  be  assigned,  the 
defect  is  cured,  by  a  verdict  for  the  plaintiff.  Com.  Dig,  Plead.^ 
48.  The  objection,  then,  to  the  replication  to  the  &th  plea, 
cannot  now  be  sustained.  • 

Jit  is  not  necessary  to  notice  .the  remaining-  pleas,  upon  which 
issues  were  joined,  because  a  verdict  has  been  found  in  all  of 
them  in  favour  of  the  plaintiffs,  however  liable  to  objection 
son^  of  them  may  be,  and  particularly  the  seventh  plea  of 
non  damnificatm^  as  an  answer  lo  the  declaration.  They  set 
up  si^ecial  defences,  and  the  plaintiffs  were  not  bound  to  do  ' 
more  than  traverse  them. 

The  instructions  of  the  Court,  given  and  refused  at  the  tri- 
al, constitutes  the  next  subject  of  inquiry.  II  is  conceded, 
that  if  the  instructions  given  on  the  prayer  of  the  plaintifts 
were  correct,  as  to  the  issues  on  the  third  and  fourth  pleas, 
the  qualifications  annexed  to  them  by  th^  Court  in  their  appli- 
cations to  the  other  issues,  were  perfectly  proper- 

The  first  instruction  is,  in  substance,  that  if  Minor,  upon 
his  leaving  the  bank,  failed  to  pay  over  or  to  account  to  the 
bank  for  any  portion  of  the  moneys  of  the  bank,  received  by 
him  as  Cashier;  then  the  jury  may^  and  ought  to  infer 
that  the  moneys  so  unaccounted  for,  were  wilfully  wasted  by 
Minor,  or  applied  to  his  own  use;  and  under  such  circum- 
stances, the  defen4ants  arc  liable  for  the  same»  We  can  per- 
ceive no  error  in  this  instruction ;  the  presumption  of  a  wil- 
ful waste  or  misapplication  of  the  funds  of  the  bank  by  the 
Cashier,  was  a  natural  conclusion^  from  ^s  failure  to  pay  over 
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or  account  for  the  same.  It  was  not* put  to  the  jury  as  a  pre* 
sumption  capable  of  being  rebutted  by  evidence  showing  a 
loss  by  negligence  or  accident.  If  such  a  loss  actually  occur- 
red, it  was  incumbent  on  the  Cashier  to  prove  it,  and  his  total 
omission  to  offer  any  such  proof,  which,  from  the  nature  of 
the  case,  must  be  more  within  his  own,  power,  than  that  of  the 
Bank,  ought  to  lead  the  jury  to  the  presumption  of  the  non* 
existence  of  any  such  negligence,  or  accidental  loss. 

It  has  been  argued,  that  this  instruction  is  the  more  material 
and  injnrious  to  the  defendants,  because  it  proceeds  in  the  latter 
part,  upon  a  misconstruction  of  the  true  import  .of  the  condi- 
tion of  the  bond.  The  condition,  that  Minor  shall  well  and 
truly  execute  the  duties  of  Cashier''  of  the  bank,  is  said  to  be 
merely  a  stipulation  for  honesty,  in  the  discharge  of  the  duties, 
and  not  for  skill,  capacity,  or  diligence.  We  are  of  a  differ- 
ent opinion*  ^^Well  and  truly  to  execute  the  duties  of  the  of- 
fice," includes  not  only  honesty,  but  reasonable  skill  and  dili- 
gence. If  the  duties  are  performed negligeiitly  and  unskilfully-*-* 
if  they  are  violated,  from  want  of  capacity  or  want  of  care,  they 
can  never  be  said  to  be  well  and  truly  executed."  The  ope- 
rations of  a  bank,  require  diligence?  with  fitness  and  capacity, 
as  well  as  honesty,  in  its  Cashier ;  and  the  security  for  the  (axihr 
ful  discharge  of  his  duties,  would  be  utterly  illusory,  if  we  were 
to  narrow  down  its  import,  to  a  guarantee  against  personal  fraud 
only. 

The  remarks  already  made,  dispose  of  the  second  and  third 
instructions  prayed  for  by  the  plaintiffs.  These  instructions, 
in  substance,  declare  that  the  sureties  are  liable  upon  the  bond, 
for  any  wilful  or  permissive  misapplication  of  the  moneys  of  the 
bank,  which  the  Cashier  knowingly  made,  or  suffered,  without 
authority,  whereby  the  same  moneys  have  been  lost  to  the  bank. 
There  seems  no  grounds  upon  which  to  rest  any  reasonable  ob- 
jection to  such  a  direction  to  the  jury. 

We  may  now  proceed  to  the  consideration  of  the  three  instruc- 
tions prayed  for,  in  behalf  of  the  defendants.  The  first  is,  in  sub- 
stance, that  if  it  were  the  established  usage  and  practice -of  the 
bank,  that  the  Cashier  might,  in  his  discretion,  permit  (Custom- 
ers to  overdraw,  and  to  have  checks  and  notes  charged  up,  with- 
out present  funds  in  the:bank;  and  for  the  Cashier  to  receive  and 
pass,  as  cash,  checks,  and  drafts  upon  other  banks ;  and  if  the 
balances  appearing  against  such  persons  charged  in  the  books  of 
the  bant,  arose  out  of  the  exercise  of  such  discretion  by  the 
Cashier,  in  the  course  of  the  ordinary  transactions  of  the  bank, 
and  pursuant  to  the  established  usage  and  course  of  business  there 
adopted,  and  generally  known  to  the  President  and  Directors, 
practised  and  continued  with  their -know ledge,^  for  a  series  of 
years  from  the  commencement  of  the  bank,  to  the  termination 
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of  Minor's  cashiership,  though  the  existence  ,of  such  balances, 
-or  the  particular  circumstances  attending  them,  were  not  for- 
mally commuoicated  to  the  Board  of  Directors;  the  jury  may 
infer  the  approbation,  assent,  and  acquiescence,  of  the  President 
and  Directors,  as  to  such  usage  and  course  of  business. 

The  refusal  of  this  instruction,  is  matter  of  no  small  em- 
barrassment and  difficulty  to  this  Court  from  th/e  terms  in 
which  it  is  couched,  and  the  issues  on  the  sixth,  eighth,  and' 
ftinth  pleas,  to  which,  alone,  it  can  be  properly  applied. 
Those  issues  put  to  the  jury  the  question,  whether  the  acts  of 
tfce  Cashier,  whatever  niiglit  be  their  character  or  kmd,  were, 
Or  were  not,  done  by  the  wrongs  connivance  and perrmsnon  of  the 
President  and  Directors  of  the  Bank.  The  point  of  the  instruc- 
tion is,  that  the  established  usage  and  practice  of  the  bank  for 
a  long  period,,  known  to  the  President  and  Directors,  does  afr 
ford  a  presumption  of  the  approbation,  assent, and  acquiescence 
of  the  President  and  Directors,  as  to  such  usage  and  practice; 
though  the  balances  resulting  therefrom,  were  not  formally  com- 
municated to  the  Directors.  From  the  shape  of  the  prayer,  it  is 
nndoubtedly  meant  that  such  usage  and  practice  was  known  to 
the  President  and  Directors,  as  a  board,  and  in  their  official  cha* 
racter,  and  received  their  approbation  as  such.  In  a  general  view, 
with  reference  to  thp  principles  of  the  law  of  evidence,  we  are  not 
prepared  to  admit,  that  such  a  presumption  could  not  ordinarily 
arise.  The  ordinary  usage  and  practice  of  a  bank,  in  the  absence 
of  counter  proof,  must  be  supposed  to  result  from  the  regulations 
prescribed  by  the  Board  of  Directors;  to  whom,  the  charter  and 
by-laws,  submit  the  general  management  of  the  bank,  and  the 
control  and  direction  of  its  officers.  It  would  be  not  only  in- 
convenient, but  perilous,  for  the  customers,  or  any  other  per- 
son's dealing  with  the  bank,  to  transact  their  business  with  the 
officers  upon  any  other  presumption.  The  officers  of  the  bank 
are  held  out  to  the  public  as  having  authority  to  act,  accord- 
ing to  the  general  us&ge,  practice,  and  course  of  their  "busi- 
ness ;  and  their  acts  within  the  scope  of  such  usag^  practice,  . 
and  course  of  business,  would,  in  general,  bind  the  bank  in 
favour  of  third  persons  possessing  no  other  knowledge.  In  the 
case  of  the  Bank  of  the  United  States  vs,  Dandridge,  (12 
Wheat,  64,)  the  subject  was  under  the  consideration  of  this 
Court;  and  circumstances  far  less  cogent  than  the  present  to 
found  a  presumption  of  the  official  acts  of  the  board,  were  yet 
deemed  sufficient  tp  justify  their  beinjp  laid  before  the  jury,  to 
riise  such  a  presumption.  If,  therefore,  the  usage  and  prac- 
tice alluded  to,  in  the  instruction,  were  within  the  legitimate 
authority  of  the  board,  and  such  as  its  written  vote  might  jus- 
tify, there  would  be  no  question,  in  this  Court,  that  it  ought  to 
havie  been  given. 
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The  pertinency  of  such  a  presumption,  to  these  issues,  can* 
Qot  adniit  of  dispute.  But  the  real  difficulty  remains  to  ^be 
stated.  Assuming  that  the  Court,  upon  these  issues,  ought  to 
have  given  the  instruction  prayed  for,  the  question  is  whether 
upon  the  whole  record,  that  is  such  an  error  as  now  justifies 
this  Court  in  a  reversal  of  the  judgment.  If  the  instruction 
had  been  eiven,  and  thereupon,  a  >erdict  upon  these  issues 
bad  been  found  for  the  defendants,  could  any  judgment  have 
been  given  upon,  these  issues,  in  favour  of  the  defendants ;  or 
ought  the  judgment,  nan  obstante  veredictOy  to  have  been  for  the 
plaintiffs  ?  If  it  ought,  then  the  error  becomes  wholly  immaterial ; 
since,  in  no  event,  could  the  instruction,  in  point  of  law,  have 
benefited  the  defendants*  Upon  deliberate  consideration,  we  arc 
ft  opinion,  that  the  pleas,  on  which  these  issues  are  founded, 
are  substanually  bad.  They  set  lip  a  defence  for  the  Cashier, 
that  his  omission  ''^w^U  and  truly  to  perform"  the  duties  of 
C^hier,  was,  by  the  wrong,  connivance  and  permission  of 
the  Board  of  Directors.  The  question  then  cpmes  to  this, 
whether  any  act  or  vote  of  the  Board  of  Directors,  in  violation 
of  their  own  duties,  and  in  fraud  of  the  rights  ai^d  interest  of 
the  stockholders  of  the  bank,  could  amount  to  a  justification 
of  the  Cashier,  who  was  a  parHcepa  criminia, , 

We  are  of  opinion,  that.it  could  not.  However  broad'  and 
general  the  powers  of  the  direction  mav  be,  for  the  govcrn- 
aient  and  management  of  the  concerns  of  the  bank,  by  the  ge- 
neral language  of  the  charter  and  by-laws,  those  powers  arc 
aot  unlimited,  but  must  receive  a  rational  exposition.  It  can- 
not be  pretended,  that  the  board  could,  by  a  vote,  authorize 
the  Cashier  to  plunder  the  f\inds  of  the  bank,  op  to  cheat  the 
stockholders  of  their  interest  therein.  No  vote  could  authorize 
the  directors  to  divide  among  themselves,  the  capital  stock,  or 
justify  the  officers  of  the  bank  in  an  avowed  embezzlement  of 
its  funds.  The  cases  put  are  strong,  but  they  demonstrate  tile 
principle  only  in  a  more  forcible  manner  Every  act  of  fraud— - 
every  known  departure  from  duty,  by  the  board,  in  connivance 
with  the  Cashier,  fbr  the  plain  purpose  of  sacrificing  the  inter- 
est of  the  stockholders,  tliough  less,  reprehensible  in  morals, 
or  less  pernicious  in  its  effects^  than  the  .cases  supposed,  would' 
still  be  an  excess  of  power,  from  its  illegality — and,  as  such, 
void,  as  an  authority  to  protect  the  Cashier,  in  his  wrongful 
compliance.  Now,  the  very  form  of  these  pleas,  sets  up  the 
wrong  and  connivance  of  the  board  as  a  justification ;  and  such 
wrong  and  connivance  cannot,  for  a  moment,  be  admitted  as 
an  excuse  for  the  misapplication  of  the  funds  of  the  bank,  by 
the  Cashier. 

The  instruction  prayed  for,  proceeds  upon  the  same  pi'inci- 
pies,  as  the  pleas.  It  supposes^  that  the  usage  and  practice  of 
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ihe  Cashier,  under  the  sanction  of  the  -boards  would  justify  a 
ki\pwn  misapplication  of  the  funds  ^f  the  bank*  What  is  that 
usage  and  practice,  ^  put  in  the  case  {  It  is  a  usage  to  allow 
cust(>mers  to  overdraw — and  to  have-  their  checks  and  notes 
charged  up^  withont  present  funds  in  the  bank ;  stripped  of  all 
technical  disguise— -the  usage  and  practice,  thus  attempted  to 
be  sanctioned,  is  a  usage  and  practice  to  misapply  the  funds  of 
the  bank;  and  to  connive  at  the  withdrawal  of  the  same^  with- 
out any  security,  in  favour  of  certain  privileged  persons.  Such 
a  usAge  and:  practice,  is  surely  a  manifest  departure  from  the 
duty,  both  of  the  Directors  and  the  Cashier,  as  cannot  receiv^ 
any  countenance  iii  a  court  of  justice.  It  could  not  be  sup- 
ported by  any  vote,  of  the  41^ecto^s,  however  formal;  and, 
therefpre,  whenever  done  by  the  Cashier,  is  at  his  own  peril, 
.  and  upon  the  responsibility  of  himself  and  his  sureties.  It  is 
any  thing  but  ^  well  and  truly  executivgv  his  duties,  as  Cash- 
ier. "  Thifi  view  of  the  matter,  disposes  of  this  embarrassing 
point,  and  also  of  the  second  instruction  prayed  for,  by  the  de- 
fendants; which  substantially  turns  upon  the  like  consider- 
ations. '  . 

The  third  instruction  prayed  for,  in  effect,  was,  that  the 
Court  would  instruct  the  jury,  that  the  defendants  are  not 
chargeable  in  .this  action  for  the  conduct  of  Minor  in  the  du- 
ties distinctly  appertaining  to  the  office  of  teller,  whilst  he  was 
Cashier  in  the  bank,  although  those  duties  were  duly  assigned 
to  him ;. because  it  constituted  a  distinct  office,  and  the  accounts 
and  proceedings  of  the  teller,  were  at  all  times  kept  distinct, 
and  ifi  separate  books,  from  those  of  the  Cashier,  in  our  judg- 
ment, this  instruction  was  properly  refused.  By  the  fifth  arti- 
cle of  the  second  section  at  the  by-laws  of  the  bank,  the  duties 
of  the  Cashier  are  generally  pointed  out;  and  among  other 
things,  it  is  provided,  that  he  shall  "do  and  perform  all  other 
duties,  that  may  from  time  be  required  of  him  bv  the  Fhesi-  * 
dent  or  Board  of  Directors,  relative  to  the  affairs  of  the  institu- 
tion." On  the  appointment  of  Minor  as  Cashier,  who  had  pre- 
viously acted  as  teller,  the  directors  passed  a  vote,  that  the 
present  officers  of  the  bank,  do  the  whole  duties  of  the  batik." 
XrOm  the  other  circumstances  of  the  case,  the  inference  is  ir- 
resistible, that  the  duties  of  teller  were,  under  this  vote,  assign- 
ed to  Uie  Cashier.  If  so,  tlien  the  performance  of  these  du- 
ties constituted  thenceforth  a  part  of  tlie  duties  of  the  Cash- 
ier, as  such;  and  as  much  so,  as  if  they  bad  been  originally 
affixed  to  the  office  of  Cashier.  There  is  nothing  in  the  nature* 
of  the  duties  of  feller,  incompatible  with  those  of  Cashier; 
on  the  contrary,  as  is  well  known,  *  Cashiers  oftep  perform 
the  functions  of  both.  The  circumstance,  that  the  office  of  tel- 
ler, ijid  distinct  accotints,  and  books,  were  still  kept  up,  doc^ 
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not  vary  the  legal  result.  It  was  a  matter  of  mere  conveni- 
ence and  regularity,  for  the  government  of  the  bank,  in  its 
own  business;  and  probablv  had  no  higher,  or  other  origin, 
than  to  preserve  the  same  forms  and  seHesof  accounts,  which 
the  bank  had  adopted  at  its  first  institution*  The  office  of  tel- 
ler had  a  nominal,  but  not  a  real,  existence;  and, from  the  time 
•f  the  union  of  the  duties  in  the  Cashier,  as  such,  there  was  a 
legal  extinguishment  of  the  separate  official  character.  If  the 
Cashier  had  originally  had  the  duties  of  book-keeper  and  ac- 
countant assigned  to* him,  and,  in  consequence  thereof,  had 
kept  distinct  account  books  in  the  bank,  no  one  would  have 
imagined,  because  he  kept  separate  account  books,  as  Cash* 
ier,  for  his  own  convenience,  or,  according  to  the  ordinary 
usage  of  banks ;  that  he  would  not,  under  his  bond,  have  befen 
responsible  for  mal-conduct,  in  keeping  the  general  account 
books  of  the  bank,  to  its  loss  or  mjury.  The  bond  of  the 
Cashier  must  be  construed  (o  cover  ail  defaults  in  duty,  which 
are  annexed  to  the  office  from  time  to  time,  by  those  who  are 
authorized  to  control  the  affairs  of  the  bank ;  and  sureties  are 
.  presumed  to  enter  into  the  contraet,  with  reference  to  the  rights 
and  authorities  of  the  President  and  Directors,  under  the  chaN 
ter  and  by-laws. 

The  remaining  inquiry  is,  as  to  the  effect  of  the  nolle  prode- 
fitt,  which  the  plaintiffs  entered  against  Minor^  after  he  had 
pleaded,  and  after  judgment  was  given  against  the  sureties,  in 
UTour  of  the  plaintiff^,  upon  all  the  pleadings  interposed  by 
the  sureties.  The  pleas  of  Minor  were,  mutatis  mutaridis^  the 
same  as  the  third,  fourth,  fifth,  seventh,  and  ninth  pleas,  put 
in  by  the  sureties;  and  the  question  arises,  whether  under 
such  circumstances,  (no  objection  to  the  judgment  appearing 
to  have  been  made  by  the  sureties,)  this  proceedingis  an  error, 
lor  which  that  judgment  ought  to  be  reversed.  It  is  material 
to  state,  that  the  bond  on  which  the  suit  is  brought,  is  a  joint 
and  several  bond.  Under  such  circumstances,  the  plaintiff 
might  have  commenced  suit  against  each  of  the  obligors,  se- 
verally, or  a  joint  suit  ag^st  them  all.  But  in  stri  *tnes8  of 
law,  he  has  no  right  to  commence  a  suit  against  any  intenpe- 
diate  number.  He  must  sue  all  or  one*  The  objection,  how- 
ever, is  not  fatal  to  the  merits,  but  is  pleadable  in  abatement 
only ;  and  if  not  so  pleaded,  it  is  waived  by  pleading  to  the 
merits.  The  reason  is,  that  the  obligation  is  still  the  deed  of 
all  the  obligors  who  are  sued,  though  not  solely  their  deed ; 
and  therefore,  there  is  no  variance  in  point  of  law,  between  the 
deed  declared  on,  and  that  proved.  It  is  still  the  joint  deed  of  the 
parties  sued,-  although  others  have  joined  in  it.  This  doctrine  is 
hud  down,  dnd  very  clearly  illustrated,  in  Mr.  Serjeant  Wil- 
liams's note  to  the  case  6i  Cabell  vt.  VaughaUt  (1  Sminii.  E. 
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A^ote  2,)  where  all  the  leading  authorities  are  collected.  If, 
therefore,  the  present  suit  had  been  brought  against  the  four 
9 nineties  only,  and  they  had  omitted  to  take  the  exception  by  a 
plea  in  abatement,  the  judgment  in- this  case  would  have  been 
unimpeachable.  Is  the  legal  predicament  of  the  plaintiffs  chang- 
ed, by  having  sued  all  the  parties,  and  subsequently,  entered  a 
nolle  proseqvij  against  one  of  the  obligors  ?  If  not  in  general, 
then,  is  there  any  legal  difference,  where,  the  party  in  whose 
favour  the  nolle  prosequi  is  entered,  is  not  a  surety,  hut  aprii)-* 
cipal  in  the  bond?  not  indeed,  so  named  in  the  bond,  but  the 
suretyship  resulting  as  a  necessary  inference  from  the  nature 
and  term3  of  the  condition* 

These  questions  must  be  decided  by  authority,  if  any  such 
exist;  if  none  can  be  found,  then,  they  must  be  decided'  by 
analogy  and  principle.  It  may  be  pro])er,  in  this  view,  again 
fo  notice  the  fact,  that  this  suit  is  on  a  joint  and  several  bond; 
that  the  defendants  severed  in  th^r  pleas  from  the  principal; 
that  the  trial  of  the  issues,  (which  undoubtedly  ought  to  have 
been,  by  the  regular  course  of  practice,  deferred  until  the  causre 
w{Ls  at  . issue,  as  to  all  the  parties,,  or  the  steps  of  the  law 
taken  to  bring  them  into  default;)  does  not  appear  upon  the  re- 
cord to  have  been  opposed,  and  that  no  motion  was  made  in 
arrest  of  judgment,  or  for  a  postponements  until  a  trial  of  the 
issues  upon  the  pleas  of  the  principal  might  have  been  had. 
What  would  have  been  the  proper  proceedings  under  such 
circumstances,  whether  to  try  all  the  issues  by  the  same  jury,' 
and  have  damages  assessed  .at  the  same  time  against  all  the  de- 
fendants ;  or  whether  there  might  have  been  several  trials,  and 
several  assessments  of  damages;  and  whether,  if  such  several 
assessments  had  been  made,  and  differed  in  amount,  any,  apd 
what  judgment,  ought  to  have  been  entered ;  are  points  upon' 
which  the  Court  does  not  think  it  necessary  to  give  any  opi- 
nion. 

The  nature  and  effect  of  a  nolle  proaeqtd^  was  not  well  defined, 
or  understood,  in  early  times ;  and  the  older  authorities  involve 
contradictory  conclusioiis.  .In  some  cases  it  was  considered  in 
ijie  nature  of  a  retraxit^  operating  as  a  full  release  apd  discharge 
of  the  action,  and,  of  course,  as  a  bar  to  any  future  suit.  Ill 
other  cases  it  was  hlbld  not  to  amount  to  a  rtitaxitj  but  simply 
to  an  agreement  not  to  proceed  further  in  that  suit,  as  to  the 
particular  person,  or  cause  of  action,  to  which  it  was  applied. 
And  this  latter  doctrine'  has  been  constantly  adhered  to,  in  mo- 
dem times,  and  constitutes  the  received  law.  In  cases  of  /or/ 
against  several  defendants,  though  they  aU  join  in  the  sanxe 
plea,  and  are  found  jointly  guilty,  yet  the  plaintiff  ihay,  after 
verdict,  enter  a  nolle,  proseqm^  as  to  some  of  them,  and  take 
judgment  against  the  rest.  The  rea3on  is  said  to  be,  that  the 
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action  is  in  its  nature  joint  and  several;  and,  as  the  plaintift' 
might  originally  have  commenced  his  suit  against  one  only, 
and  proceeded  to  judgment  and  execution  against  him  alone, 
so  he  might,  after  verdict  against  several,  elect  to  take  his  da- 
mages against  either  of  them.  A  fortiori^  the  same  doctrine 
applies  where  the  defendants  sever  in  their  pleas.  Indeed,  in 
tort,  as  we  shall  hereafter  see,  it  does  not  seem  to  have  been 
denied^  that  cases  might  exist,  in  which,  if  the  defendants  se- 
vered  in  their  picas,  the  plaintiif  might,  after  judgment  against 
^ne,  have  entered  a  mile  prosequi  as  to  the  others.  The  doubt 
was,  whether  he  could  do  so  before  judgment,  which  was  finally 
settled  in  favour  of  the  right,  and  in  such  cases,  where  several 
damages  were  assessed  against  the  different  defendants,  the 
difficulty  was  afterwards  cured,  by  entering  a  noUe  prosequi 
as  to  all  but  one  defendant  And  in  the  same  manner^  a  mis- 
joinder of  improper  parties  is  sometimes  aided.  The  authori- 
ties on  this  subject,  will  be  found  summed  up  with  great  accu-. 
racy,  in  a  note  of  Mr.  Serjeant  Williams,  to  the  case  of  Sal- 
mons vs.  Smith,  (1  Smmd,  H.  QOT^  note  2. )  In  the  same  note,  the 
learned  editor  adds,  ^*if  an  action  is  brought  upon  any  con* 
tract  against  several  defendants,  who  join  in  their  pleas j  and  a 
verdict  is  found  against  them,  it  is  apprehended  the  plaintiff 
cannot  enter  a  nolie  proseqm  against  any  of  them ;  because  the 
contract  being  joint,  the  plaintiff  is  compellable  to  bring  his 
action  against  all  the  parties  thei*eto;  and  he  shall  not,  by  En- 
tering a  nolie  prosequi^  prevent  the  defendants  against  whom  the 
recovery  ha§  been  had,  from  calling  upon  the  other  defendants 
for  a  rateable  contribution." 

So  far  as  this  reason  goes,  it  is  inapplicable  to  the  present 
case;  for,  the  defendants  arc  entitled  not  only  to  a  rateable,  but 
a  ftili,  contribution  oven  for  the  entire  sum,  against  the  party 
in  whose  favour  the  nio//e/>ro«c^M*  has  been  entered;  and  con- 
sequently, the  mUe  prosequi  does  not  touch  their  rights.  It  is 
observable  also,  that  the  language  is  qualified  by  the  words 
who  join  in  their  pleas  which  are  printed  in  italics,  and  may 
therefore  fairly  be  presumed  to  have  been  inserte;d  by  the  learn* 
ed  editor,  ex  mduslria^  with  a  view  to  point  out  an  implied  dis* 
tinction  between  cases,  where  there  is  a  severance,  and  where 
there  is  a  joinder  in  the  pleas.  If  there  be  any  snch  distinction,  it 
is  favourable  to  the  present  case;  for,  the  plaintiffs  severed  in 
their  pleas  from  their  principal.  The  learned  editor  proceeds  to 
state,  that,  **  if  in  such  actions  the  defendants  sever  in  their pleaSj 
as  where  one  pleads  some  plea  which  goes  to  his  personal  dis- 
charge, such  as  bankruptcy,  ne  tmques  executor^  and  the  like,  noi 
to  the  action  £^  the  torit^  the  plaintiff  may  enter  a  nolle  prosequi^ 
as  to  him,  and  proceed  i^amst  the  others;  for,  with  respect  to 
the  bankruptcy,  the  statutp  of  10th  Ann,  chap*  5,  makes  the 
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other  defendant,  who  is  not  a  bankrupt,  liable  for  the  wlioh 
debt;  and  therefore,  in-that  particular  instance  the  oase  h  ex* 
actly  the  same,  as  where  an  action  is  joint  and  several.  So  the 
plea  of  ne  tmques  executor^  does  not  deny  the  cause  of  action ;  but 
only,  that  he  is  one  of  the  representatives  of  the  testator. 
When  the  dtfendants  sever  in  their  pUas^  with,  this  limitation^ 
as  to  the  extent  of  the  pleas  in  i^ction  upon  contracts,  it  is  im- 
material, what  is  the  form  of  the  action ;  for<  the  plaintiff  may 
enter  a  noUe  prosequi  against  any  of  them,  before  verdict,  and 
proceed  against  the  rest." 

The  learned  editor  is  fully  borne  out,  in  the  general  position 
here  stated,  by  the  case  of  Noke  et  al.  vs,  Ingraham,  (H'tlson 
R.  89,)  to  which  he  refers.  The  only  question  is,  whether  there 
is  any  such  qualification  upon  it,  as  that  the  plea  should  be  one 
going  exclusively  in  personal  discharge,  and  not  to  the  merits? 
That  is  the  point  of  real  diiB&culty.  The  case  in  1  Wilson  R,  89, 
was  upon  several  promises  made  by  the  defendants,  as  part- 
:ners.  One  of  them  pleaded  a  former  judgment;  and  issue  being 
taken  upon  the  replication  of  md  tell  record,  judgment  was 
given  against  him,  and  a  writ  of  inquiry  of  damages  awarded, 
and  final  judgment  The  other  defendant  pleaded  his  bank- 
ruptcy, and  upon  this,  issue  was  joined ;  and  afterwards  the 
plaintiff  entered  a  n&Ue  prosequi^  as  to  him.  Upon  error  brought, 
the  principal  objection  was,  that  the  no/?e /)ro«e^',  upon  a  joint 
contract  of  two,  was  a  discharge  of  both.  Mr.  Chief  Justice 
Lee  said,  it  is  agreed,  on  all  hands,  that  in  trespass  against 
several,  the  plaintiff  may  enter  a  notte prosequi,  as  to  one, -and 
that  will  not  discharge  the  other;  and  thei^ore,  I  cannot  see, 
why  it  may  not  be  done  in  this  case;  and  I  do  not  see,,  how  so 
proper  an  advantage  can  be  taken  upon  the  statute  of  Ann,  as 
to  the  bankrupt,  as  is  now  taken  by  the  entry  of  this  noUepro- 
sejui,^*  Wright,  Justice,  was  of  the  same  opinion,  and  so  was 
Dennison,  Justice;  and  the  latter  added,  that  ^  the  plea  of  the 
bankrupt  is  not  a  plea  to  the  action,  but  only  a  personal  dis- 
charge ;  but  that  if  one  defendant  was  to  plead  a  plea  that  was 
to  go  to  the  action  of  the  writ,  he  thought  it  might  then  have 
a  different  consideration,  but  that  this  is  not  the  case  here. 
This  case  is  exactly  the  same,  as  when  an  acHon  is  joint  and 
several;  for,  the  statute  10th  Ann,  ch.  15,  has  made  the  partner 
not  a  bankrupt,  liable  for  the  .whole  debt  This  case  is  the 
very  same,  as  to  this  matter  of  entering  a  nolle  prosequi^  as  if 
it  had  been  trespass  against  several  defendants. " 

It  is  apparent^  from  this  summary  of  the  reasoning  of  the 
Court,  that  the  case  turned  upon  the  consideration,  that  the 
contract,  by  the  operation  of  the  statute  of  Ailn^  was  several 
as  well  as  joint;  and  all  the  Court  concurred,  that,  under  such 
circumstances,  the  nM$  prosequi  would  be  good,  being  govern- 
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ed,  iB  the  analogy,  to  trespiass,  where  the  cause  of  action  was 
several  as  well  as  joint.  What  was  stated  by  Dennbion/Justicey 
was  not  the  exclusive  g^und  of  his  particular  opinion,  but 
only  a  suggestion,  that  the  casetntfi^A/  be,  (not  would  be,)  dif- 
ferent upon  a  plea  to  the  merits.  Now,  the  general  reasoning 
comes  very  close  to  the  case  at  bar;  for  here  the  bond  is  seve- 
ral^  as  well  as  jotf^,  and  an  action  might  have  been. maintained 
severally  against  the  defendants;  and  what  is  not  immaterial 
to  be  considered,  all  the  parties  were  retained,  who  had  joined 
in  their  pleas,  and  between  whom  there  existed  a  right  of  mu- 
tual contribution.  Even  in  the  case  of  bankruptcy,  the  prac- 
tice is,  in  England,  to  require  all  the  joint  contractors  to  be 
sued,  as  is  proved  by  the  case  of  Bevil  vs.  Wood,  (Q  Maid  8f 
Sdw.  23,)  which  makes  it  really  less  strong  than  a  joint  and 
several  contract. 

The  case  of  Moravia,  and  another,  V8,  Hunter  &  Glass,  (2 
tkad  iSefw.  444,)  which  has  been*,  relied  on,  at  the'  bar,  was 
Q99ump9U  against  four  defendants,  two  of  whom  were  not  serv- 
ed; D.,  one  of  the  other  defendants,  pleaded— 1.  N&n  Osmrnp- 
tit.  ,SL  A  special  plea  of  bankruptcy.  ^.  A  general  plea  of 
bankruptcy,  as  to  wli6m  the  plaintiff  entered  a  rwUe  prosequi. 
The  other  defendant  pleaded  rum- assumpsit^  and  a  verdict  was 
found  against  him.  The  form  of  the  nolle  prosequi  was,  that 
the  plaintiffs,  inasmuch  as  they  cannot  deny  the  several  mat" 
ters  above  pleaded^  by  tlie  said  freely  here  in  Court  confess, 
that  they  will  not  further  prosecute  their  suit  against  him."  It 
was  moved,  in  arrest  of  judgment,  that  the  noUe  proseqtn,  so  en-, 
tered,  bad  confessed  the*  nan  assumpsit^  as  well  as  the  other 
pleas;  and  therefore,  the  other  defendant  was  also  discharged, 
and  the  distinction  of  Dennison,  Jus.,  in  Noke  vs,  Ingraham 
(1  ffUs.  ^.  89,)  was  relied  on.  But  the  Court  held,  that  the 
nolle  prosequi  was,  in  effect,  only  a  conf<^ssion  ;  that  as  far  as  re- 
gards D.,  he  had  a  defence  in  the  matters  pleaded  by  him. 
This  case  does  not,  in  terms,  overrule  the  distinction,  but  it 
does  establish,  that  the  Court  upheld  the  mUe  prosequi^  not- 
withstanding the  pleadings  did  set  up  a  plea  to  the  merits,  and 
nbt  merely  a  personal  discharge.  The  contract  does  not  ap- 
pear to  have  been  joint  and  several;  and  to  have  arrived  at  its 
conclusion,  the  Court  must  have  considered,  that  the  confession 
of  the  plaintifRs,  that  they  could  not  deny  the  several  matters 
above  pleaded,  ought  not  to  be  deemed  an  admission  of  the 
truth  €»  the  pleas,  except  so  far  as  to  waive  further  proceed- 
ings in  the  suit,  against  the  party  who  sets  them  iip  as  a  defence. 
This  conforms  to  the  definition  given  in  the  book,  of  a  nolle 
prosequL  *^It  is,"  as  Serjeant  Williams  sUtes,  (1  Sound.  R. 
207,  mte  2^)      partial  forbearance  by  the  plaintiff4o  proceed 
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et  aL  tiv.  The' MtMihanks  Bank  of  Aleza^^ 
any  further,  as  la  some  of  t)ie  defendants,  or  to  part  of  the 
suit,  but  still  he- is  at  liberty  to  go  on  as  to  the  rest.  '' 

These  are  the  only  ^ases  in  England,  which  the  researches 
of  counsel  have  brought  to  our  notice,  bearing  directly  on  the 
point  l>efore  the  Court ;  and  upon  looking  into  the  elementary 
treatises  and  books  of  practice,  we  have  not  been  able  to  find 
any  more  general  doctrine.  Indeed,  the  latter  confine  them- 
selves exclusively  to  the  enunciation  of  the  principles  .above 
stated,  with  the  qualifications  annexed  to  them  in  these  authori- 
ties^ as,  see  1.  ChUty'9  Plead.  ^  32,  33.  546.  Cbm.  Dig.  Pleader^ 
Xa.  3.  5.  Z  Tidd^a  Practice^  630.  2  Arch,  Practice^  219,  220.  2 
£aihf9  Practical  Register ^  280.  In  America,  the  cases  have 
gone  a  step  further.  -  In  Hartness  vs.  Thompson,  (5  John,  R, 
160,)  where  an  action  was  brought  against  three,  upon  a  joint 
and  several  promissory  note,  and  .  there  was  a  joint  plea  of 
non  asMnpsiLf  and  the  infancy  of  the  defendants,  that  was 
set  up  at  the  trial ;  it  was  held  no  ground  for  a  nonsuit ; 
but  the  plaintiff  upon  a  verdict  found  in  his  favour  against  the 
other  two  defendants,  might  enter  a  noUe  prosequi^  as  to  the  in- 
fant, and  take  judgqient  upon  the  verdict  against  the  others. 
In  Woodward  V9.  Marshall,  (1  Pickering's  Rej^rts^  500,)  in 
the  Supreme  Court  of  Massachusetts^  upon  a-  joint  contract 
and  suit  against  two  persons,  one  of  whom  pleaded  infancy, 
k  was  held  that  a  nolle  prosequi  might  be  entered,  as  to  the  in^ 
fant,  and  the  suit  prosecuted  against  the  other  defendant. 
These  decisions  were  admitted  to  be  against  the  cases  of 
Chandler  Parker^  (3  £sp.  Rep.  76,)  and  Jaffray  v«*  Frebain, 
(5  Esp,  Rep.  47,)  but  the  Court  thought  the  practice  adopted 
by  themselves  was  most  convenient,  &nd  theriefore  gave  it  a 
judicial  sanction.  These  cases  were  distinguishable  from  that 
in  1  Wilson's  R.  fi%  in  the  fact,  that  the  plea  went,  not  only  in 
personal  discharge,  but'  proceeded  upon  a  naatter  which  esta1> 
iished  aU'  original  defect  in  the  joint  contract ;  whereas  the 
plea  of  bankruptcy  was  for  matter  arising  afterwards.  The 
distinction  was  not  thought  to  be  sound.  Indeed,. the  Court 
seem  to  have  considered  the  question  rather  as  a  matter  of 
practice,  ^o  be  decided  upon  convenience  and  policy,  than  as 
matter  of  principle. 

Hitherto  the  question  has  been  discussed,  as  if  the  nolle  pro- 
seqiH  had  becii  entered  b^arCy  when  in  fact  it  was  entered  ifier 
judgment  against  the  defendants.  The  next  inquiry  is,  whe* 
ther  this  creates  any  substantial  difference  in  the  case.  In 
Lever  vs.  Salkeld,  (2  Salk.  455,)  in  trespass  against  two  defend- 
ants, and  verdict  for  the  plaintiff,  one  being  an  infant,  the  plain- 
tiff took  judgment  against  the  other,  and  entered  a  non  pros,  af- 
ter the  judgment  against  the  infants,  and  took  out  execution 
upon  the  judgment;  upon  eriror  brought,  it  was  objected  thai 
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ananprn.  could  not  be  entered  after  j^idgment,  f6r  the  judg» 
ment  could  not  vary  from  the  demand  of  die  writ.  It  was  ar- 
gued on  the  other  side,  that  iortB  were  several,'  and  that  a  non 
pros,  might  be  entered  after,  as  well  as  before  judgment,  and' 
cases  to  this  effect  were  cited.  Lord  Holt  is  reported  to  have 
said,  tjbat  he  supposed  there  were  interlocutory  judgments^ 
wherein  it  might  well  be;  but  a. final  judgment. differed,^ for  that 
being  once  wrong,  a  subsequent  entry  would  not  set  right. 
The  case- was  however  adjourned,  and  nothing  more  appesurs 
of  it.  This  case  is  not  very  accurately  reported,  and  it  may 
have  been  that  the  judgment  was  joint,  and  the  nolU  prosequi 
afterwards,  which  wodld  remove  the  objection  to  its  authority. 
The  circumstance  of  its  being  adjourned,  shows  that  the  doc- 
trine thrown  out  by  Lord  Holt,  was  not  deliberately  considered 
by  him,  and  was  deemed  not  clear.  In  truth,  it  is  directly 
against  the  case  of  Parker  vs.-  Lawrence,  decided  in  the  Ex- 
chequer chamber,  and  reported  mHobarVs  Rep,  70.  That  .was 
trespass  against  three ;  \>ne  pleaded  not  guilty,  and  the  other 
two  a  just&cation,  to  which  the  plaintiff  rej^ied,  and  there  was 
a  demurrer  to  the  replication.  Pending  the  demurrer^  the 
issue  was  tried,  and  damages  and  judgment  given  against  him. . 
After  judgment,  the  plain  tiff  entered  a  noi!fe|Mro«e^' against  the 
other  two,  and  a  writ  of  error  was  afterwards  brought  by  all 
three ;  and  it  was  alleged  for  error,  that  the  noUe  proseaui  dis- 
charged all  three.  It  was  agreed  by  the  Court,  (in  contormity 
with  the  doctrine  then  prevailingf)  that  if  the  nolle  prosequi 
had  been  before  judgment,  it  would  have  discharged  the  whole 
actioii;  and  so  it  would,  if  the  judgment  had  been  against  them 
all,  and  then  the  plaintiiT  had  entered  a  nolle  prosequi  against 
the  other  two ;  for  a  nonsuit,  or  release,  or  other  discharge  of 
'  one,  discharges  the  rest.  .  But  here  the  action  was  at  an  ^nd, 
as  to  the  one,  by  the  judgment  against  him,  and  no  judgment 
was  had  against  the  others,  so  that  they  were  divided  from 
him,  and  arc  hot  subject  to  the  damages  found  against  him. 
It  was  adjudged  that  he  was  not  discharged,  and  there  was  no 
error.  This  case  is  of  great  authority,  having  been  delibe- 
rately decided  by  a  very  liigh  Court.  It  is  cited  as  authority, by 
Chief  Baron  Comyns,  in  his  digest,  {Pleader^  X.  5,)  who  also 
cites  (Pleader^  X.  3,)  the  case  in  Salkeld,  as  one  in  which  there 
was  a  final  judgment  against  all  the  defendants.  The  reason  of 
the  thing  would  seem  entirely  in.favour  of  the  judgment  in  JHb' 
bmrt^  and  it  stands  supported  by  a  much  eaj*lier  case,  in  the 
year  Books,  ( 14  Edw.  4 ;  Brooks  abridg.  TrespasSjpl.  $31.)  If  the 
plaintiff  may,  in  any  case,  recover  a  judgment  against  one  on 
a  joint  actibn  a^nst  two,  who  sever  in  their  pleadings,  it  is 
wholly  immaterial  to  fhc  regularity  and  effect  of  that  judg- 
ment«  in  what  stage  of  the  cause  the  suit  has  ceased  to  be  pro* 
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secuted  against  the  other.  It  is  sufi^cient,  that  in  the  event  the 

i'udg^ent  Is  consistent  vith  the  general  principles  of  the  action, 
f  a  noBe^  proieqtd  may  be  entered  after  verdict,  and  before 
judgment^  without  discharging  the  other  party,  there  is  no 
gocKl  reason  why  it  may  not  be  done  after  judp^ent,  when 
there  has  been  no  proceeding  which  binds  the  plaintiff  to  con- 
summate a  judgment  against  \he  party  whom  he  wishes  to 
dismiss.  In  each  case  the  judgment  upon  the  whole  record  is 
consistent-with  the  writ. 

The  result  of  this  examination  into  authorities,  is,  that  there 
is  no  decision  exactly  in  point,  to  the  present  c^ ;  that  there 
is  no  distincion  between  entry  of  a  nolk  proseqtd  before,  and 
the  entry  after  judgment,  applicable  to  the  present  facts.  That 
the  atuthorities,  and  particularly  the  American,  proceed  vpon 
the  ground  that  the  question  is  matter  of  practice,  to  be  decid- 
ed upon  considerations  of  policy  and  convenience,  rather 
than  matter  of  absolute  principle;  and  that  therefore  this 
Court  is  left  at  full  liberty  to  entert&fh  such  a  decision  as  its 
own  notions  of  general  convenience,  and  legal  analogies  would 
lead  it  to  adopt.  We.  are  of  opinion,  that  where  the  defends 
ants  sever  in  their  pleadings,  a  nolle  proseqtd  ought  to  be 
allowed.  .It  is  a  practice  which  violates  no  rules  of  pleading, 
and  will  generally  subserve  the  public  convenience.  In  the 
administration  of  justice,  matter  of  form,  not  absolutely  sub- 
jected to  authority^  may  well  yield  to  the  substantial  purposes 
of  justice. 

Mr.  Justice  JoifxsoN,  disscntifig. 

The  facts  appearing  upon  the  records,  from  the  count,  pleas, 
and  reputations,  are  these.  This  action  was  on  a  bond  given 
for  the  faithful  discharge  of  the  office  of  the  Caaihier,  by  Phi- 
lip U.  Minor.  It  was  joint  and  several..  Th^  defendants -craved 
over  jointly,  and  pleaded  performance,  to  which  plaintiffteplied. 

They  afterwards  had  leave  to  withdraw  the  joint  pleas ;  and 
the  four  securities  jointly  filed  various  pleas,  to  which  plaintiff 
replied ;  and  issue  being  taken,  proceeded  to  trial,  and  obtain- 
ed this  verdict 

After  the  verdict,  the  principal  to  the  bond  was  ruled  to 
plead,  and  he  thien  files  a  variety  of  pleas,  similar  in  effect, 
to  those  pleaded  by  the  securities.  The  Court  then  gave  judg' 
ment  upon,  the  verdict,  and  the  plaintiff's  attorney  enters  this 
nolle  proteqm;  and  judgment  is  given  for  the  principal,  on  the 
bond.  That  the  plaintiffs  take  nothing  by  their  bul^  but  for 
their  false  qUunour,  be  in  mercy,  and  that  the  defendant  go 
thereof,  without  day,  and  receive  his  costs. 

It  was  insisted  by  the  defendants,  that,  in  this  state  of  the 
pleadings  and  record,  the  plaintiffs  ought  not  to  have  had 
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(Mnor  et  aL  fv.  The  Mechanics  Bank  of  Alexandria.) 
judgment  below — that  there  is  error,  and  the' judgment  should 
be  reversed.  What  further  order  this  Court  would  be  bound 
to  render  upon  a  reversal,  it  is  not  material  to  inquire.  I 
readily  assent  to  the  doctrine,  that,  in  adjudicating  upon 
questions  of  practice,  a  Court  should  have  regard  to  public 
convenience ;  but  it  would  be  .extending  this  principle  to  the 
violation  of  its  own  spirit  and  intent,  if  carried  to  the  extent  of 
overturning  known  established  rules,  both  of  law  and  practice. 

To  this  extent,  it  appears  to  me,  the  present  decision  goes; 
and  that  this  judgment  cannot  'be  affirmed,  without  shaking 
as  well  established  principles,  as  adjudged  cases;  and^  open- 
itig  a  door  to  inconveniences,  which  must  soon  compel  this 
Conrt  to  retrace  its  steps. 

The  judgment,  as  it  stands  below,  is  against  four  out  of  five 
joint  and  several  co-obligors;  and  the  obligor  omitted,  or  ra- 
ther who  has  judgnient  in  his  favour,  is  the  Cashier,  for  whose 
good  conduct  in  office,  the  other  three  became  bound.  Now, 
this  judgment  is  either  a  bar  to  a  future  suit  against  the  prin- 
cipal, or  it  is  not.  If  a  bar,  then  the  record  exhibits  the  inconsist- 
ent case  of  four  being  made  liable  (oft  one,  who  was  not  liable 
himself. '  And  if  it  is  not  a  bar,  then,  by  possibility,  it  may  be 
established  by  the  verdict  of  a  future  jury,  that  the  co-obligor, 
for  whose  misfeasance^  alone,  these  defendants  have  had  judg- 
ment against  them^  had,  in  fact,  committed  no  misfeasance^  A 
nrie  of  practice,  that  may  lead  to  such'  consequences,  cannot 
rest  upon  public  convenience. 

Nor  is  it  more  easy  to  reconcile  it  to  principle.  No  autho- 
rity need  be  cited,  to  establish,  that  wherever  judgment  ought 
to  have  been  arrested  below,  this  Court  is  bound  to  reverse  for 
error. .  Now  this  judgment  is  against  bne  of  the  canons  of  the 
law  of  contracts.  It  was  at  the  option  of  the  plaintiff,  whe- 
ther to  treat  the  bond  as  a  joint  or  several  contract.  He  has 
elected  to  tretii  it  as  joint*;  and  must,  therefore^  abide  by  (Jie 
law  of  joint  contracts,  as  to  both  right  and  remedy  ;  and,  up- 
m  these,  when  under  seal,  it  is  an  invariable  rule,  that  ^1 
must  be  sued,  if  all  have  sealed  the  instrument,  and  are  in 
life.  ; 

It  is  true,  that,  in  general,  the  non-joinder  of  co-obligors  mast 
be  pleaded  in  abatement ;  but  it  would  be  oppressive  and  incon- 
sistent to  apply  this  rule  to  a  case,  in  which  it  was  impossible  to 
plead  in  abatement,  and  that  was  precisely  this  case;  since  the 
discharge-of  the  principal  from  the  action,  was  produced  by  the 
act  of  the  plaintiff,  (tfter  judgment^  at  a  time  when  it  was  im- 
possible, by  any  form  of  pleadings,  for  the  defendants  to  avail 
themselves  of  this  right  But  this  case  comes  within  an  ex- 
ception to  the  gcnerd  rule  on  t!ie  subject  of  pleas  in  abate- 
ment; since,  bv  the  plaintiff's  own  showing,,  in  his  declaration 
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(Minor  ct  al.  vs.  The  Mechanics  Bank  of  Alexandria.) 
Hud  replication,  all  the  co-obligors  named  in  the  instrument,  seal- 
ed it,  and  werii  in  life  at  the  commencement  and  close  of  the 
suit.  .  . 

This  distinction,  if  it  be  necessary  to  cite  authority  for  it, 
clearly  appears  from  comparing  the  case  of  Rice  V8,  Shultz, 
5  Sur.  Ihports^  2611,  with  the  case  of  Hermer  and  Moorie,  no- 
ticed in  the  report  of  that  case.'  In  tho  one,  it  was  necessary 
to  plead  in  abatement,  because  the  facts  did  not  appear  on 
record,  which  were  necessary  to  niaintain  the  defence.  In 
the  other^  the  judgment  was  arrested,  because  the  facts  of  the 
plaintiff's  own  showing,  made  out  that  he  ought  not  to  have  judg- 
ment, which  were,  all  had  sealed  the  instrument — and  all  were 
alive.  It  cannot  be  questioned,  that  in  a  joint  contvact  by  five, 
lyhere  all  remain  equally  bound — all  in  life,  and  all  within 
j*each  of  the  process ;  more  especially,  where  they  have  been 
all  actually  arrested,  the  plaintiff  must  recover  against  all«  or 
none.  This  is  that  case;  and  yet  the  plaintiff  is  allowed  here 
to  take  judgQient  against  four,  and  discharge  the  fifth,  the 
priticipal)  by  nolle  proseqtdj  after  judgment. 

It  cannot  he  doubted,  that  had  this  nolle  prqaeqid  been  en- 
tered before*  trial,  the  defendants  must  have  been  permitted  tpi 
])lead  it,  puis  darien  continuance^  md,  that  the  plea  must  have 
been  sustained.  And  what  reason  is  there,  for  placing  them 
in  a  worse  situation,  by  suffering  the  noQe  prosequi  to  be  enter- 
ed after  judgment  ?  It  is  said  they  severed  in  pleading,  and  suf- 
fered the  cause  to  go  to  trial,  without  objection.  But  was  it  in 
the  power  of  these  defendants,  to  compel  their  co-obligors,  to 
join  them  in  pleading?  or  if  the  plaintiff  choose  to  proceed 
erroneously  to  trial,  were  the  defendants  under  any  obligation 
to  arrest  him,  and  set  him  right?  It  was  his  own  folly,  if  he 
ruled  them  to  trial,  or  consented  to  go  to  trial,  or  commit-^ 
led  any  other  error,  in  proceeding  to  judgment.  I  have  stated 
it  to  be  not  indispensable,  in  my  view  of  the  subject,  that  the 
mtle  prqaequi  should  be  a  bar  in  this  case  to  a  new  suit  against 
the  prihcipal.  The  derangement  of  the  rights  and  liabilities 
oF  the  parties,  produced  by  it,  appears  a  sufficient  objection 
both  to  the  principle  and  practice.  For,  certainly,  it  goes  ta 
enable  a  plaintiff  to  recovjer,  by  this  device,  against  parties, 
Who  otherwise  could  havs  defeated  his  action  by  suitably 
pleading.  By  a  novel  pra.c;ice,  as  it  relates  to  joint  contract?^ 
he  is  here  permitted  to  evade  an  important  legal  princ^>le• 
But^  if  this  noUe  prosequi  can  be  shown  to  be  a  bar  to  his  ac- 
tion against  the  principar  co-obligor,  it  would  seem  to  be  in- 
oontestible,  that  this  judgment  ought  to  be  reversed.  And  I  am 
yet  to  learn,  th?it,  in  a  joint  action  in  contract  against  several,, 
a  nolle  prosequi  as  to  the  whole  action,  against  o«c^  is  not  a  bar 
us  to  him.  * 
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The  cases  are  vcjry  few  in  the  Bodks,  in  whicli  the  effects. of 
a  noOe  prosequi^  in  such  a  case,  has  been  tried  by  the  only  suf- . 
ficient  test— a  plea  in-,  bar^  to  a  suit  upon  the  same  contract. 
But  as  far  aSvthey  have  gone,  they  maintain  the  bar. 

If  a  bar,  in  cases  in  which  the  suit  is  against  a  single  de- 
fendant, there  can  be  no  reason  assigned  why  it  should  not  be 
a  bar  as  against  one  of  the  several  defendants.  And  to  thifs 
point,  Beecher's  case,  reported  in  8  Coke,  58.  Croke  James,  21  i, 
18  direct  and  positive. 

That  was  a  suit  upon  a.  bond,  and  the  judgment  there  is 
nearly  in  the  wordfe  of  the  judgpient  in  this  case.  On  a  second 
action,  upon  the  same  contract,  this  was  held  to  be  a  bar ;  and 
it  became  necessary  to  remove  the  judgments,  by  a  writ  of  er- 
ror^ for  some  technical  informalities,  before  this  obligee  could 
recover  in  the  original  contract. 

It  is  true^  that  Serjeant  Williams  has  said,  in  his  note  to  1 
Saunder8y(SJ07  a.)  that  a  nolle  prosequi  is  now  held  to  be  no 
bar  to  a  future  action,  for  the  same  cause,  except  in  those  cases 
where,  from  the  nature  of  the  action,  judgment  and  execution 
against  one,  is  a  satisfaction  of  ail  the  damages  sustained  hy 
the  plaintiff/*' 

And  by  reference  to  the  jiext  page  of  his  note,  it  appears, 
that  the  exception  here  introduced,  is  intended  to  embrace  ac- 
tion^.for  torts;  and  therefore  his  rtde  is  intended  to  apply  to 
actions  on  contracts. 

But  the  Authorities  he  cites,  are  far  from  bearing  him  out  in 
bis  doctrine.  The  case  of  Cooper  vs.  Tiffin,  (3  71  i?.,  511,)  upon 
which  he  relies,  decides  nothing  but  a  question  of  costs;  and 
the  position,  that  a  nolle  prosequi,  is  no  more  than  a  discontinu- 
^ce,  and  the  party  may  sue  again,  is  only  an  obiter  dictum,  in 
case  where  the  point  was  not  presented. 

So,  also,  of  his  other  case,  in  1  IfiU,  89.  The  facts  did  not 
raise  the  question  on  the  effect;  of  the  nolle  pr^scqm,  as  to  the 
defendant  who  was  discharged  by  it ;  and  the  Judges,  in  con- 
sidering.  whether  the  plaintiff  could  have  judgment  against 
some  of  the  joint  contractors,  where  the  other  was  discharged 
by  bankruptcy,  expressly  decide  upon  the  ground,  that  he  being 
discharged  by  law,  leaving  the  other  bound  for  the  debt,  pro- 
duced an  analogy  between  that  case  and  the  case  of  a  suit  in 
trespass,  where  one  only  might  be  sued  separately.  But  it  is  said, 
and  so  Serjeant  Williams  asserts,  "  that  the  true  nature  and 
extent,  of  a  nolle  prosequi,  in  civil  cases,  was  not  accurately  de- 
fined and  ascertained,  until  modem  times," 

My  own  opinion  is,  from  all  the  investigation  I  have  been 
able,  to  make,  that  it  wa3  much  better  understood,  in  former 
times,  than  it  is  at  this  day.  That  if  it  were  now  better  under- 
stood, we  should' perceive  fewer  of  thost  inconsistencies  which 
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arc  supposed  to  exist  in  the  decisions  on  this  subject.  Thus 
Serjeant  Williams  has  mixed  up  the  cases  on  iorts^  with  those 
on  contracts,  in  such  a  manner  as  could  only  produce  confu- 
sion. To  sustain  the  doctrine  that  a  nolle  proaeqidj  in  an  action 
of  debt)  is  a  bar  to  another  suit  On  the  sametfond,  he  quotes 
Green  vs.  Chamock,  (Croke  JBUz.^  762,)  which  was  trespass 
quare  clausamf regit'.  And  for  other  cases  which' he  says  es- 
tablishes the  principle  ^Hhat  a  nolle  prosequi  is  not  of  the  na- 
ture of  a  retraxit^  or  a  release;  but  an  agreement  only, not  to 
proceed  as  to  some  of  the  defendants,  on  a  part  of  the  suit," 
Without  restricting  the  doctrine  to  any  chiss  of  cases,  he  cites 
a  string  of  authorities,  in  every  on^  of  which  the  decisions 
were  in  actions- of  trespass,  or  tort, 

s  Yet  it  calinot  bfc  contended  that  the  use  of  the  noUe  prosequi 
in  cases  of  tort^  in  which  the  defendants  may  be  joined  and  dis- 
joined at  the  pleasure  of  the  plaintiff,  can  afford  precedent  or 
authority  for  the  use  of  it,  in  cases  of  joint  contract;  in  which 
the  law,  regarding  the  nature  of  the  contract,  and  the  rights 
of  the  parties,  imposes  on  the  plaintiff  the  obligation  to  sue 
them  jointly. 

To  me  it  appears  that  there  is  abundant  authority  to  prove  that 
the  n^Ueproseqtd^  though  entered  by  attorney,  with  the  judgment 
that  defendant  "  eat  sir^e  die^*'  has  the  effect  of  a  retraxit.  Lord 
Coke  certainly  places  them  on  thesam^/o(rf,  both  in  his  Insti- 
tutes, (I  Inst.  139,)  and  his  comment  upon  Beecher'fe  case  (8 
Hep. ,)  and  in  both  instances  he^describes  the  nolle  prosequi  dik  one 
of  two  kinds  of  retraxit^  appropriate  to  different  cases,  but  both 
producing  a  bar.  And  yet  in  one  only  is  the  term  retraxit  intro- 
duced into  the  entry  of  judgment.  (^See  also  2  Holla  Mridg.  nol- 
le prosequi,) 

In  Green  vs.  Chamock,  (Cro.  Eliz.  762,)  they  are  certainly 
treated  as  synonymous  and  equivalent.  That  was  trespass,  qutk' 
re  ciausamfregit^  against  C.  &  ^  S.  made  default  and  judg- 
ment of  rm  dicit  was  then  taken  agUinst  him.  C.  pleaded  in 
bar,  plaintiff  replied,  &c.  and  judgment  in  demurrers  for  plain- 
tiff. A  prosequi' w^s  then  entered  against  S.  and  writ  of 
inquiry  and  judgment  against  C.  And  the  case  proceeds; 
"  thereupon  they  brought  error,  and  the  error  assigned,  was  be- 
cause this  nolle  prosequi  is 'against  one,  when  judgment  is  ta- 
ken against  both;  being  that  a  retraxit  against  one  is  as. strong 
as  a  release  against  the  one,  the  which  beinp^  to  one  defendant, 
is  a  good  discharge  to  both."  So  again^  in  the  case  of  Den-, 
nis  vs.  Payne,  Cro;,  ch.  551^  P.  Sc  P.  gave  their  joint  and 
several  bond  to  D.  who  sued  the  one  severally,  and  sater  plea, 
entered  a  retraxit.  He  afterwards  brought  suit  upon  the  bond, 
against  the  other,  P.  who  plead  the  retraxit  to  the  first  in  bar. 
There  wais  no  question  made  upoo  its  being  a  bar,  either  direct 


JANUARY  T£RM«  ,18«».  ,  t5 


(liiiior  et  aL  flt.  Hie  Mechuiict  Bank  of  AleaoidiiA.} 

or  by  eatoppal ;  as  to  the  obligor  first  -sued,  it  is,  in  termf,  ad* 
mitted*  But  the  benefit  of  that  discharge  was  claimed  hj  the 
second  ?•  and  on  this  the  judges  divided^  one  maintaining 
that  its  effect  was  that  of  a  release,  and  the  other,  that  of  an  ' 
estoppal,  only  to  be  taken  advantage  of  by  him,  in  whose  fa- 
vour It  was  entered ;  and  Croke,  iirho  held  it  to  be  an  estoppal^ 
identifies  it  with  a  noBe  prosequi j  by  observing  that  it  is  *^qua* 
n  an  agreement  that  he  will  no  further  prosecute;  ^non  vuU^ 
uUerius  prosequi"  So  that  both  admit  it  to  be  a  b^r  against  the 
on^ discharged.  So  in  Hobart^TO^  and  in  $  EdbU^  33^ p.  31,  in 
the  year  I6r4 ;  noUe prosequi  and  retraxit  are  considered  as  sy- 
nonymous. So  in  Siuey*s  Practical  Register^  in  1719 j&,notte prose- 
mi  is  defined  thus :  «^this  is,  that  the  plaintiff  will  proceed  no 
further  in  his  action,  and  may  be  as  well  before  as  after  verdict  { 
and  is  stronger  against  the  plaintiff  than  a  nonsuit,  for  a  nonsuit 
is  a  ddault  Tor  non-appearance,  but  this  is  a  voluntary  acknow- 
ledgment XAof  he  hath  no  cause  rf  qction."  (Title  NoUe  Pros.) 

So  ^Serjeant  Salkeld,  who  comes  down  to  the  time  of  Queen 
Ann,  refers  to  Beecher's  case  for  the  law  6^  retraxit^  and  gives  the 
definition  retraxit  in  the  words  of  the  entry  of  a  nolle  prosiqUtf 
(TUleRetraxit,  3  8(dk. ;  So  in  4  Woody  87,  in  the  year  1691,  it  is 
distinctly  asserted,  that  an  entry  of  a  vemt  Mc  in  curia,  et  fatihtr 
hie  in  curiaj  with  a  judgment  that  defendant  eat  unde  sine  die^*  is 
equivalent  to  a  retraxit.  At  what  period  a  different  idea  begun 
to  prevail,  I  have  not  been  able  to  discover ;  certainly  I  can 
find  no  adjudged  case  to  support  it. 

In  the  case  of  Walsh  vs.  Bishop,  in  Cro.  Char.  ^9.  243,  re- 
ferred to  by  Serjeant  Williams,  as  introducing  a  different  doc- 
trine, is  directly  against  him.  That  was  an  action  of  trespass 
and  battery  against  two;  they  severed  in  pleading,  and  after 
verdict  against  both,  a  noUe  prosequi  was  entered  against  one, 
and  the  other  moved  it  in  arrest  of  judgment  In  that  case$ 
it  is  admitted,  in  terms,  by  the  Court,  that  as  to  the  one,  the 
noUe prosequi  was  an  absolute  bar.  And'  by  reference  te  the 
same  case,  in  page  239,  it  will  be  seen,  that  the  argument  rest- 
ed upon  the  right  of  a  plaintiff  to  proceed-  against  one  of  se- 
veral defendants  in  trespass. 

If  this  plaintiff  ever  had  a  right  to  proceed  against  these 
four  defendants,  in  originating  this  suit,  I  should  have  felt  no 
doubt.  That  is  the  case  in  trespass,  that  is  the  case  where 
one  defendant  is  bankrupt,  or  ah  infant,  or  pleads  ne  unques 
executor.  1  JfiU.  89.  3  Espin,  B.  76.  There  is  a  nlodem  book 
of  practice  of  great  respectability,  (I  mean  Sellon,  title.  Nolle 
Prosequi,}  in  which  this,  doctrine  is  summed  up  to  my  entire 
satisfaction.  The  form  of  the  entry  is  there  given  in  words, 
and  conforms  entirely  to  the  entry  in  this  case,  except  that  the 
words  are  here  added,  that  ^'  the  plaintifis  take  nothing  by  their 
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hill;  but  fof  their  ^ false  clamours  be  in  mercy;'"  which  cart 
at  least  detract  nothing  from  the  efTecl^  of  the  judgment.^  Yet 
it  is  there  laid  down,  as  the  law  of  his  day,  that  such  a  judg- 
ment, when  it' goes  to  the  whole  cause  of  action,  operates  in 
effect^  as  a  retraxit.  The  judgment  in  this  case  goes  to  the  whole 
cause  of  action,  and  as  .between  the  plaintiff  and  the  Cashier, 
is  of  the  same  effect,*  as  if  there  had  been  no  other  defendant 
to  the  action.  In  a  subsequent  part  of  the  article,  the  same 
author,  (Sellon,)  recognises  the  distinction  between  cases  of 
trespass,  or  tori^  and  cases  of  contract;  and  lays  dowu  the 
rights  of  the  parties  in  each,  in  accordance  with  the  views  I 
entertain  on  the  subject,  to  wit :  that  if  the  nolle  proseqm  ht 
entered,  as  to  produce,  any  derang;ement  in  the  rights  oF 
the  defendant,  to  deprive  them  of  a  legal  defence,  or  subject 
them  to  increased  difficulties  or  liabilities,  it  is  error. 

The  case  in  Modi  ^  Sduyn^  which  was  supposed  to  have 
overruled  the  previous  decisions,  is  in  perfect  accordance  with 
them ;  for,  although  the  defendant  had  pleaded  rum  assumpntj  he 
had  also  pleaded  his  discharge  as  a  bankrupt.  On  the.  contra- 
ry, if  the  language  of  the  Court  in  that  case  be  considered 
as  affording  the  true  rationale  of  the  entry  of  the  noUe  proseqtdj 
it  would  .be  fatal  to  the  plaintiffs  in  this  cause.  The  Court  say! 
it  amounts  to  an  acknowledgment  that  the  one  defendant  had 
a  defence.  But  what  defence  did  this  co-obligor  set  up  that- 
the  other  defendants  ought  to  have  the  benefit  of?  Hb  pleas, 
were,  in  terms,  those  which  had  been  pleaded  by  these  co-obH- 
gors.  If  this  confession  of  plaintiffs  went  to  those  pk^is,  then 
were  these  defendants  discharged,  since  they  could  not  be  liable 
if  he  was  not  guilty. 

•It  is  a  question  of  no  importance— one  of  no  influence  upon 
the  law  of  the  case^  whether  a  nolk  prosequi  may  be  entered 
before,  or  after  judgment,  or  when  it  may  be  entered ;  other- 
wise than  as  it  affects  the  legal  relations"  of  the  parties^  and 
the  rules  which  govern  suits  at  law. 

And  here,  I  think,  I  may  very  confidently  maintain,  that  in 
no  caae  can  a  nolle  prosequi  be  legally  entered,  as  to  one  of 
the  defendants,  unless  ti\e  suit  might  originally  have  been  main- 
tained against  those  who  reiliain;  or,  unless  the  remaining  de- 
fendants might  have  availed  themselves  of  pleading  the..non- 
jbinder  of  their  co-obligor,  if  their  rights  were  affected  by  his 
exclusion  from  the  action. 

'  In  the  first  class  are  comprised  all  actions  of  forty  in  which 
no  prejudice  is  done  to  the  defendants,  since  their  co-defend- 
ant need  not  originally  have  been  ihade  a  parly.  And  I  may 
add  also,  the  case  of  bankrupt^  and  infants,  both  of  whom,  - 
when  joint-contractors,' may  be  admitted  as  defendants,  upon  de- 
claring against  their  co-obligors,  according  to  the  truth  of  the 
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case.  They  may,  alto,  without  prejudice  to  their  co-defendants, 
be  discharged  by  nolle  prosequi ;  but  even  as  to  them,  it  seems 
the  precedents  imposed  a  restriction ;  for,  it  is  not  permitted, 
if  they  have  blended  their  fate  with  that  of  their  co-defendarita^ 
by  joining  in  their  pleas.  They  have  then  waived  their  privilege. 
If  their  pleas  impart  no  waiver  of  their  privilege^  the  right  of 
the  plaintiff  to- his  noUe proseqm^  as  to  them,  is  conceded;  be- 
cause the  relations  of  the  parties  are  not  altered,  nor  their 
rights  in  9Xtj  way  prejudiced.  But  I  conceive  the  nolle  prose- 
qm  cannot  be  entered  at  any  point  of  time,  when  it  would  place 
the  defendants  in  a  worse  situation,  or  deprive  them  of  any  ad- 
vantage of  making  their  defence. 

Surely  the  precedents  for  entering  the  nolle  prosequi  after  judg- 
ment in  actions  of  trespass^  against  some  defendants,  and  go- 
ing on  to  levy  satisfaction  from  the  rest,  can  afford  no  prece- 
dent here;  since  it  is,  in  the  one  case,  what  the  law  enjoins;  in 
the  other,  what  it  forbids. 

Nor  are  the  precedents  of  cases  in  which  the  one  defendant 
never  was  bound,  or  is  discharged  by  ojperation  of  law,  with- 
out discharging  the  other,  any  better  authority.  In  all  these 
cases,  the  relative  rights  and  liabilities  of  the  parties  remain 
the  same.  No  legal  absurdities  can  ensue,  and  no  more  is  giv- 
en against  them,  by  the  judgment,  than  what  could  have  been 
legally  claimed  of  them  by  the  action. 

There  is  one  curious  result  produced  by  this  decision,  whicb 
is  not  among  the  least  of  the  objections  to  rendering  a  judg- 
ment for  the  defendant  in  error.  It  cannot  be  contested,  and. 
the  whole  argument  is  admitted,  that  if  the  discharge  of 
the  principal  produce  a  bar  in  his  favour,  this  judgment 
should  be  reversed  for  error.  But  the  conclusion,  that  it  is  no 
bar,  is  now  to  be  deduced  from  a  string  of  decisions,  in  every 
one  of  which,  Serjeant  Williams  himself  admits,  that  no  re- 
covery could  be  had  against  the  defendant  who  has  been  dis- 
charged by  the  nolle  prosequi.  It  is  true,  he  attributes  this  bar 
to  the  nature  of  the  action ;  but  this  is  at  least  acknowledging 
that  the  material  question,  in  the  trespass  cases,  never  could 
arise  in  the  present  case.  In  the  only  case,  however,  even  in 
trespass,  in  which  the  question  in  this  case  came  distinctly  be- 
fore the  Court,  I  mean  the  case  of  Green  vs.  Chamock^  (1  Croke^ 
762;^  in  which  there  was  an  interlocutory  judgment  against  S., 
and  judgment  pronounced  against  C,  and  a  nolle  prosequi  as  to  S. ; 
it  was  adjudged,  that  the  nolle  prose^  as  to  S.  was  a  release 
to  him,  and  therefore  to  C. ;  and  the  judgment  against  C,  was 
reversed  in  error  brought,  and  yet  there  they  did  not  join  in 
pleading.  If,  in  the  present  case,  the  defendants  had  all  plead- 
ed, whether  jointly  or  severally,  and  verdict  had  been  for  the 
one  defendant|  on  any  plea  to  the  n^rits,  it  is  cleaiv  th^t^  not- 
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vitkstandii^g  a  . verdict  had  passed  for  the  plaintiff  aeaiast  the 
remaining- iour^  he  could  not  have  had  judgment,  (1  Sound* 
Sir.)  And  the  distinction  between  the  actions  of  debt  and  tres- 
pass on  this  point}  hi^  been,  until  now,  considered  as  known  and 
established,  (1  Flow.  66. 6.  8  J?^.  120. 133.-  2  IMhflM.  210.  lOr.) 
Upon  the  whole,  I  am  very  tlear,  that  this  judgment  ought  to 
be  reversed,  and  judgment  below  entered  for  ddendants. 


Judgmmt  affirmed^  with  costs. 


JANUARKl  TERM^  1888. 


Joseph  Pearspn  and  Robert  Y.  Beent,  Executors  of  Robert 
Brekt^  deceased,  Plaintiffs  in  error,  vs.  The  Bank  of 
THE  Metropolis,  Defendants  in  error. 

fti  an  tction  against  the  endorser  of  a  promfssoiy  note,  made  ''negotiable 
in  the  Bank  of  Xh&  Metropolis,"  the  declaration  averred  a  denrnnd  of  the 
•aiae,  at  that  bank.  No  other  notice  of  the  non-payment  of  the  note,  was 
sent  to  the  endorser,  but  that  lefl  for  him  M  the  Bank  of  the  Metropolis ; 
and  it  was  proved,  that  there  was  an  a^eement,  bv  parol,  with  the  endor- 
ser, as  to  other  notes  discounted  previously,  by  the  bank,  for  his  accom- 
mcxiation,  that  payment,  and  demand  of  payment,  should  be  made  at  the 
bank  {  the  endorser  residinp^  a  connderabie  distance  from  the  bank. 
The  Court  held,  that  parol  evidence  was  adhiissible,  to  show  the  agreement 
reJative  to  the  place  where  payment  of  the  note  was  to  be  demandol  < 
although  the  agreement  did  not  appear  on  the  fiu;e  of  the  note.  Such  so 
agreement,  is  a  circumstance  extrinsic  to  the  contract  made  by  the  nole.; 


The  endorser  of  such  a  note,  is  himself  bound  by  the  contract  made  by  the 

drawer,  and  by  the  established  and  known  usage  of  the  bank.  {93} 
Where  it  was  omitted  to  allege  in  the  dechration  on  the  note,  a  demand  of 
payment  on  the  person  of  the  maker,  but  it  averred  a  demand  at  the 
bank,  "  where  the  not^  was  negotiable,"  such  averment  in  the  declara- 
tion, could  not  be  true,  unless  Siere  was  an  agreement  between  the  paiw 
ties,  that  the  demand  should  be  made  there ;  and  the  averment  must 
have  been  proved  at  the  tria],  or  the  'plaintiiT  could  not  have  obtained  m 
verdict  ana.  judgment  $  and*  after  a  verdict,  the  judgment  wiU  be  sua* 
tained.  {93} 

THIS  action  was  instituted  in  the  Circuit  Court,  for  the 
county  of  Washington,  by  the  Bank  of  the  Metropolis,  on  a 
promissory  note,  dated  May  :^th  1819,  drawn  by  George  A- 
Carroll,  and  endorsed  by  W.  Carroll  and  Robert  Brent,  for 
1100  dollars,  payable  at  svLty  days,  and  negotiable  at  the  Bank 
of  the  Metropolis.  The  declaration  set  out  the  note,  and  aver- 
red a  demand  of  payment,  at  the  Bank  of  the  Metropolis.  In 
support  of  the  issue,  on  the  part  of  the  plaintiffs  in  error, 
evidence  was  offered,  that  the  accommodation  given  by  the 
said  bank,  to  Qeorge  A.  Carroll,  on  a  note  similarly  drawn 
and  endorsed  with  the  present,  was  given  by  the  bank,  about 
three  years  before  the  elate  of  the  note,  on  which  the  suit  was 
brought^  and  was  given  with  the  knowledge  of  the  endorsers 
thereon,  and  in  consequence  of  their  solicitation :  and  for  the 
purpose  of  proving,  that  it  was  the  agreement  and  understand- 
ing of  the  bank,  and  W.  Carroll,  At  the  time  of  agreeing  to 
give  him  this  accommodation,  that  the  note  to  be  discounted 
should  be  payable  at  the  Bank  of  the  Metropolis,  and  the  notes 
severally  taken,  for  the  renewal  of  such  notes,  and  for  the  con- 
tinuance of  the  said  accommodatioit,  shotiid  be  in  like  manner 
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'  (Brent's  Executors  es.  The  Bank  of  the  Metropolis^) 
pajable,  and  demanded,  at  the  bank;  they  offered  to  prove,  by 
parol  evidence,  thai  the  said  Carroll  did  not  rieside  in  the 
district,  after  the  winter  in  which  W.  Carroll  lived  in  the  city 
of  Washington — and' that  that  winter,  was  the  winter  of  1817; 
and  that  after  ^ch  time,  said  George  A.  Carroll  occasionally 
Tisited  the  city,  and  resided  at  Washington,  in  Maryland,  - 
about  twenty  miles  from  the  city,  and  at  Port  Tobacco ;  and 
that  many  of  the  notes,  taken  for  the  continuance  of  the  said 
accommodation,  were  expressed  to*  be  payable  at  the  bank; 
and  that  all  notes,  previous  to  the  one  now  sued  on,  were  there 
demanded,  and  such  demand  acquiesced  in^  as  8u]Eiicient,  and 
subsequent  notes  given  in  renewal  of  the  notes  s^  demanded ; 
that  it  was  the  custom  of  the  said  bank,  to  require,  in  all  cases 
where  the  drawer  was  a  non-resident,  that  there  should  be  such 
an  agreement  to  pay  such  notes  at  the  bank ;  that  the  bank 
never  would  have  agreed  to  discount  the  notes,  except  upon 
such  a  condition,  and  this  was  the  understanding  of  the  bank, 
and  necessarily  presumed  to  be  known  to  W*  CarrpU,  and  the 
endorsers,  at  the  time  of  making  such  accommodation,  or  at 
the  time  of  his  removal  from  the  city  of  Washington. 

The  counsel  for  the  defendants  objected  to  the  evidence; 
but  the  Court  overruled  the  objection,  and  admitted  the  evi- 
dence to  be  given.  And  the  counsel  for  the  defendants,  prayed 
the  Court  to  instruct  Xhe  jury;  that,  to  enable  the  plaintiffs  to 
sustain  -their  action  aforesaid,  against  the  defendants,  it  was 
necessary  that  a  personal  demand  should  have  been  made  upon 
the  maker  of  the  note,  for  the  money  in  the  said  note  mention- 
ed; but  the  Court  refused  to  give  the  instruction;  but  instruct- 
ed the  jury,  that,  if  from  the  evidence  given  as  aforesaid,  the 
yity  should  be  satisfied,  that  it  was  agreed  by  all  parties,  whos<» 
names  appear  on  the  notes,  and  ,  the  plaintiffs,  that  the  payment 
should  be  demanded  at  the  Bank  or  the  Metropolis;  and  that 
it  was  so  demanded,  at  the  bank,  then  a  personal  demand  of 
the  maker,  was  not  necessary.  To  which  several  refusals  and  • 
opinions  of  the  Court,  the  defendants,  by  their  counsel,  ex- 
cepted, and  sued  out  this  writ  of  error. 

Mr.  Sivann,  District  Attorney,  and  Mr.  Worthington,  for 
the  plaintiffs  in  crron 

Isu  Parol  evidence  cannot  be  admitted,  to  show  the  agree- 
ment alleged  to  have  been  made :  chcd,  3  Stark,  Evid,  4.  p. 
995.  999.  ie02.  S  B,  ^  Jt,  233.  8  Taunt.  92.  4  Mass.  Rep.  414. 
8  Johns.  Rep.  187.  2  Black.  Rep.  1249.  7  Taunt.  278.  1  Cowtn. 
349.  14  Moss.  Rep.  155.  1  Oow.  74.  3  Oanw.  Rep.  57.  1  Taunt. 
547. 

2d.  As  to  the  custom  claimed  by  the  bank.  2  Stark.  Evid. 
455.  1  Phil.  Evid.  429.  3  Stark.  1038-9-40.  9  Wheat.  Rep^ 
Reimer  vs.  Bank  of  Columbia. 
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(Brent's  fizeputora  m.  The  Bank  of  the  Metropol'is.) 
Mr.  Key,  for  the  defendants  in  error,  cited  the  following 
cases.  Chittyan  Billsy  237.  12  Masa.  Rep.  17^  Union  Bank  v$, 
Hyde.  10  fVheai.  27— also  7  Johns.  Sep.  99.  1  New.  Hep.  172. 
t  CaB.  Rq9.  25a 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

This  was  a  suit  broug^ht  in  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia,  on  a  note  made  by  G. 
'A-  Carroll,  and  endorsed  by  William  Carroll  and  Robert 
Brent,  the  testator  of  the  plaintiffs  in  error,  abd  made  negotia- 
ble in  the  Bank  of  the  Metropolis. 

The  declaration  set  out  the  note,  and  averred  a  demand  of 
the  same,  '^at  the  Bank  of  the  Metropolis,"  where  the  said 
note  was  payable. 

At  the  trial,  the  plaintiffs  below  proved  that  the  accommo- 
dation given  by  the  bank  to  said  G.  A.  Carroll,  on  a  note 
fimilarly  drawn  and  endorsed  with  the  present,  was  given  by  , 
the  bank,  about  three  years  before  the  date  of  the  note  oa 
which  this  suit  was  brought;  and  was  given  with  the  knowledge 
of  the  endorsers  thereon,  and  in  consequence  of  their  solicita- 
tion. 

For  the  purpose  of  showing  an  agreement  between  the  bank 
and  the  maker  of  the  note,  that  the  note  to  be  discounted,  and 
those  thereafter  to  be  made  for  its  renewal,  should  be  paya- 
ble at  the  Bank  of  the  Metropolis,  and  there  demanded ;  the 
bank  proved  by  parol  testimony,  that  the  said  G.  A.  Carroll 
dtd  not  reside  in  the  district  after  the  winter  of  1817,  in  which. 
W.  Carroll  lived  in  Washington,  but  resided  at  Port  Tobacco, 
in  Maryland,  about  twenty  miles  from  the  city,  which  he  oc- 
casionally visited ;  that  many  of  the  notes,  taken  for  the  con- 
tinuance of  the  accommodation,  were  expressed  to  be  payable 
at  the  said  bank ;  and  that  all  the  notes  previous  to  that  on 
which  this  suit  was  brought,  were  there  demanded,  which  de- 
mand was  acquiesced  in  as  sufficient,  and  subsequent  notes 
given  in  renewal  of  those  so  demanded.  The  bank  also  proved 
that  it  was  its  custom,  in  all  cases  where  the  maker  wa^  a  non- 
resident, to  require  an  agreement  to  pay  such  notes  at  the 
bank,  and  that  they  never  would  have  agreed  to  discount  the 
said  notes,  but  on  this  condition. 

The  counsel  for  the  defendants  below  objected  to  ^his  testi- 
mony, but  the  Court  permitted  it  to  go  to  the  jury.  The 
counsel  for  the  defendants  below  then  prayed  the  Court  to  in- 
struct the  jury,  that  to  enable  the  plaintiffs  to  sustain  their 
action,  it  was  necessary  to  prove  that  a  personal  demand  had 
been  made  on  the  maker  of  the  note.  The  Court  refused  to 
five  this  instruction;  but  did  instruct  the.  jury         if  they 
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(Brent's  Executors  vs.  The  Bmk  of  the  Mletropolis.) 
should  be  satisBed  from  the  evidence,  that  it  was  agreed  by 
all  the  parties,  whose  names  appear  on  the  notes,  that  the  pay- 
ment should  be  demanded  at  the  Bank  of  the  Metropolis^  and 
that  it  was  so  demanded,  then  a  personal  demand  on  the  makr 
er,  was  not  necessary.  An  exception  was  taken  to  these  opin- 
ions of  the  Court,  and  their  correctness  is  now  to  be  exa-. 
mined. 

The  plaintiffs  in  error  contend,  that  the  testimony  ought 
not  to  have  been  admitted,  because  it  is  an  attempt,  by  parol 
proof,  to  vary  a'  written  instrument.  But  this  is  not  an  at- 
tempt to  vary  a  written  instrument.  .  The  place  of  demand  is 
not  expressed  on  the  face  of  the  note,  and  the  necessity  of  a 
demand  on  the  person,  when  the  parties  are  silent,  is  an  infer- 
ence of  law,  which  is  drawn  only  when  they  are  silent.  A  pa- 
rol agreement  puts  an  end  to  this  inference,  and  dispenses  with' 
a  personal  demand.  The  parties  consent  to  a  d^and,  at  a 
stipulated  place,  instead  of  a  demand  on  the  person  of  the  mak- 
er; and  this  does  not  alter  the  instrument,  so  far  as  it  goes, 
but  supplies  extrinsic  circumstances,  which  the  parties  are  at 
liberty  to  supply. 

No  demand  is  necessary  to  sustain  a  suit  against  the  mak- 
er. His  undertaking  is  unconditional,  but  the  endorser  undcfN 
takes  conditionally  to  pay,  if  the  maker  does  not;  and  this 
imposes  on  the  holder  the  necessity  of  taking  the  proper  steps 
to  obtain  payment  from  the  maker.  This  contract  is  not 
ivritten,  but  is  implied.  It  is,  that  due  diligence  to  obtain 
payment  from  the  maker  shall  be  used.  When  the  parties 
agree  what  this  due  diligence  shall  be,  they  do  not  alter  the 
written  contract,  but  agree  upon  an  extrinsic  circumstance, 
and  substitute  that  agreement  for  an  act  which  the  law  pre- 
scribes only  where  they  are  silent.  We  think,  then,  that  there 
was  no  error  in  admitting  the  parol  evidence  which  was.  pf- 
fered  to  sustain  the  action. 

If  the  testimony  was  admissible,  there  is  no  error  in  the  in- 
struction given  by  the  Court.  It  was,  that  if  the  jury  believ- 
ed, from  the  evidence,  that  it  was  agreed  by  all  the  parties, 
that  the  demand  should  be  made  at  the  Bank  of  the  Metropo- 
lis, and  that  it  was  so  made ;  then  a  demand  of  the  maker  was 
not  necessary. 

This  point  is,  we  think,  involved  in  the  question  respecting 
the  admissibility  of  parol  testimony,  to  establish  tlie  agree- 
ment. Had  the  note  purported  on  its  face  to  be  payable  at 
the  Bank  of  the  Metropolis,  that  express  agreement  would  un- 
doubtedly have  dispensed  with  a  personal  demand.  If  that 
ag^ement  can  be  made  by  parol,  (and  unless  it  can,  the.  tes- 
timony was  inadmissible,)  the  effect  of  the  parol  contract  is 
the  same  on  this  point,  as  if  it  had  been  in  writing.   The  only 
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inquiry  therefore  is,  whether  the  testimony  wad  'sufficient  to 
be  submitted  to  the  jury  for  the  purpose  of  proving  the  ag^ree- 
ment.    We  think  it  vas. ' 

circumstances,  that  the  endorsers  were  themselves  active 
in  procuring  the  accommodation  for  th^  maker  of  the  note ;  that 
the  acconimodation  had  been  continued  for  years  without  a  de- 
mand on  the  person  of  the  maker;  that  it  was  the  invariable 
usage  of  the  bank,  when  the  maker  of  an  accommodation  note 
resided  out  of  the  city,  to  require,  i^s  the  condition  of  the  loan, 
a  stipulation  that  a  demand  at  the  bank  should  be  sufficient; 
that  this  accommodation  would  not  have  been  continued,  after 
tbe  removal  of  the  maker  out  of  the  city,  but  on  this  condi- 
tion ;  that  the  note  purports,  on  its  face,  to  be  negotiable  at  ^e 
Bank  of  the  Metropolis;  are  facts,  from  which  the  jury  might 
justifiably  infer  the  agreement  of  the  parties  to  dispense  with  a 
demand  on  the  person  of  the  maker. 

.  A  verdict  having  been  rendered  for  the  btok,  the  defendants 
in  the  Court  below  filed  errors  in  arrest  of  judgment. 

The  error  alleged,  is^  that  the  first  count  in  the  declaration 
neither  charges  a  personal  demand  on  the  maker  of  the  note, 
nor  excuses  the  omission  to  make  such  demand.  The  declara- 
tion certainly  does  not  charge  a  demand  on  the  person  of  the 
maker ;  but  this  was  not  necessary,  if  the  parties  had  agreed 
that  a  demand  at  the  bank  should  be  substituted  for  a  deinand 
on  the  maker. 

The  plaintiffs  in  error  contend,  that  the  agreement  ia  not 
alleged  in  the  declaration,  and  we  admit  that  the  omission  to 
make  this  averment  would  be  fatal.  In  that  event,  the  plaintifF 
below  would  have  shown  no  cause  of  action.  But  the  decla- 
ration avers  a  demand  of  the  note,  at  the  Bank  of  the  Metro- 
polis," where  the  said  note  was  payable*  The  note  is  set  out 
in  the  declaration,  and  does  hot  purport,  on  its  facfe,  to  be  made 
payable  at  the  bank.  But  the  averment  in  the  declaration,  that 
it  was  payable  there,  cannot  be  true,  unless  there  was  an  agree- 
ment of  the  parties  to  that  effect  It  is  an  averment  which 
must  have  been  proved  at  the  trial,  or  the  plaintiff  beloW  could 
not  have  obtained  a  verdict  and  judgment. 

After  a  verdict,  it  is,  \ve  think,  sufficient  to  sustain  the  judg- 
ment 


There  is  no  error,  and  the  judgment  is  afiirmed,  with  cost^. 
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Philip  Hiorie  and  Others,  Heirs  and  legal  Refresenta-' 
•    tives  of  James  Mather,  deceased.  Appellants,  f)8,  Alrxt 

ANDER  Q.  StAR&E  AND  OtHERS,  HeIRS  AND  LEGAL  REPRE- 
SENTATIVES OF  Robert  Starke,  deceased^  Appellees. 

In  the  constnictifm  of  the  25th  section  of  the  Judicial  Act,  passed  24th 
of  September  1789,  this  Court  has  never  requirecjiy  titat  the  treat3r,  or 
Act  of  Congress,  under  which  the  part^  chums,  who  brings  the  final  judg^ 
ment  of  a  state  Court  into  review  before  this  Court,  should  have  beenr 
spread  upon  the  record.  It  has  always  deemed  it  'essential  to  the  exef« 
cise  of  jurisdiction,  in  such  a  case,  that  the  record  should  show  a  com<' 
'  plete  tide,  under  th%  treaty,  or  Act  of  Congress,  and  that  the  judgment 
of  the  Court  is  in  violation  of  that  treaty  or  Act  {98} 

In  order  to  bring  himself  within  the  protection  of  the  Act  of  c^on  bj 
.Georgia  to  the  United  States,  for  the  land,  the  party  must  show  that  h6 
was  "actually  settled"  on  the  hmd,  on  the  2nh  of  October  1795,  the  pe- 
riod mentioned  in.  the  said  Act  of  cession.  {98} 

it  seems,  that  a  settlement  made  on  the  land  by  another  person,  who  culti- 
vated it  for  the  proprietor,  -wouk)  be  sufficient  to  constitute  *'  an  actui|l 
setdement,"  within  the  meanihg  of  the  law ;  though  the  proprietor  should 
not  reside,  in  person,  on  the  estate,  or  within  the  territory.  {98} 

,  IN  the  Supreme  Court  of  the  county  of  Adams,  in  the  state 
of  M^sissippi,  the  appellees  filed  a  bill  in  chancery  against  the 
appellants ;  which,  according  to  the  laws  of  the  stat^  was  trans- 
ferred to  the  Supreme  Court,  where  judgment  was  given  for  the 
complainants. 

The  purpose  of  the  bill  was  to  obtain  a  conveyance  of  a  tract 
of  land,  containing  2000  acres ;  for  which  Robert  Starke,  in 
ir&l,  under  whom  the  complainants  claimed,  obtained  an  or- 
der of  survey  from  the  Governor-General  of  Louisiana  which 
order  was  executed  by  the  deputy  surveyor,  and  of  which  land 
he  afterwards  took  possession,  and  cultivated  for  years.  Sub- 
sequently, Robert  Starke  being  willing  to  exchange  this  body 
of  lands  fov  another,  proposed  the  same  to  the  governor  of 
Louisiana.  The  bill  alleged,  that,  from  some  personal  hostili- 
ty towards  him,  an  offer  of  the  land  so  held  by  him  was  made 
to  James  Mather,  the  ancestor  of  the  appellants,  the  defendants 
in  the  bill;  and  a  grant  of  the  land  was  made  in  1794,  to  James 
Mather,  by  the  governor  of  Louisiana,  who  thereupon  entered^ 
and  cultivated  part  of  the  tract. 

It  was  admitted,  that  all  the  forms  required  by  the  establish- 
ed laws  and  customs  of  Louisiana,  while  under  the  Spanish 
government,  by  which  a  full  and  complete  title  to  land  was  ac- 
quired, had  not  been  conformed  to,  by  Robert  Starke,' or  his 
heirs,  the  appellees;  ai^d  that  the  title  of  Jadies  Mather  was. 
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(Hickie  et  bL  w.  Stmrkt  et  al.) 
hi  an  respects,  full  and  complete,  a9  a  legal  title,  under  those 
laws'.  The  appeHees,  in  their  bilK  claimed  to  have  the  land  con- 
Teyed  to  them,  as  the  title  of  the  appellants  had  been  acquir- 
ed by  collusion  with  the  governor  of  Louisiana;  and  that  Ro- 
bert Starke  had  been  forcibly,  and  against  his  will,  dispossess- 
ed of  the  land.  Under  the  authority  of  the  Supreme  Court  of 
Mississippi,  a  feigned  issue  was  tried,  to  determine  whether 
the  ancestor  of  the  complainants  ever  made  a.  voluntary  aban- 
dohmeiit  of  his  right  to  the  premises  in  question,  free  from  any 
nndue  influence  on  the  part  of  the  Spanish  government  of  its 
officers."  . 

This  issue,  was  found,  by  the  verdict  of  a  jury,  in'  favonrof 
ttke  complainants ;  and  the  Same  having  been  certified  to  the 
Supreme  Court,  a  decree  was  made  in  favour  of  the  complain- 
ants, the  appeHees.  The  appellants  then'  filed  their  petition 
for  a  writ  of  error,  to  the  Supreme  Court  of  the  United  States; 
suggesting,  that  the  title  of  James  Mather  arose  *  '*  under  the 
articles  of  agreement  and  cession,"  between  the  United  States 
^and  the  state  of  Georgia,  and  that  by  the  decree  of  the  Su- 
preme Court,  that  title  has  been  overruledi  The  argument  before 
the  Court,  was  principally  confined  to*  two  questions;  upon 
the  determination  of  which,  the  jurisdiction  of  the  Court  in 
ttic  case,  depended. — 

1.  Whether  the  construction  'and  effect  6f  the  articles  of 
aereement  and  cession,  between  the  United  States  and  the  state 
«jf  Georgia,  were  presented  for  the  consideration  of  the  Su- 
preme Court  of  Louisiana,  in  the  investigation  oF  this  case 9 
so  that,  by  the  decree  of  the  Court,  the  title  claimed  by  the 
appellants,  under  the  articles  of  agreement,  was  brought  into 
question? 

2.  Whether  the  appellants'  title,  being  a  full  and  complete 
Spanish  grant,  was  confirmed  by  "  the.  articles  of  agreement 
and  cession, "  and  was  in  itself  a  valid  and  indcfeisible  grant 
of  the  land  ? 

The  only  facts  connected  with  tlie  discussion  of  the  case  be- 
fore this  Court,  were  those  which  related  to  t\\e  actual  posses- 
sion of  the  land  by  James  Mather,  and  the  period  of  the  same. 

They  are  sufficiently  noticed  in  the  decision  of  the' Court 

Mr.  Livingston,  for  the  appellants.— 

"The  question  of  jurisdiction  rests  upon  the  fact,  whether  the 
construction  of  "  the  articles  of  agreement  and  cession,"  was 
before  the  Court  giving  the  decree  for  the  appellees. ' 

The  articles  provide,  that  all  complete  grants  made  by  the 
Spanish  or  British  governments,  prior  to  the  acquisition  of 
Louisiana,  by  the  United  States;  and  all  incomplete  grants 
made  by  the  state  of  Georgia,  before  "the  article,"  shiaJl  be 
confirmed  by  the  United  States. 
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The  complainants*  bill  admits,  that  the  appellaiitSy  Ihe  de- 
fendants in  the  Supreme  Court  of  Louisiana^  had  a  complete 
grant  from  the  Spanish  government  of  Louisiano^  and  thus  thc;^ 
title  of  the  appellants  was  brought  befoi:e  the  Court ;  and  this 
title  was  made  valid,  by  the  "  articles  of  agreement  and  ces- 
sion." ThCsevidehce  in  the  case  also  fully  establishes  the  Spa- 
nish title  of  the  appellants,  and  this  is  shown  in  every  part  of 
the  record;  the  omission. of  the  appellants  to  plead  this  title^ 
thus  acknowledged,  or  thus  proved,  ought  not  to  defeat  it.  (7 
Wheat,  164,  3(11.)  The  petition  for  a  writ  of  error  to  the  Judge 
of  the  Supreme  Court  of  Louisiana,  states,  that  the  title  .lof 
the  appellants,  is  claimed-  under  the  articles  of  agreement 
and  cession;"  and  as  he  signs  the  allowance  of  the  writ,  the 
fact  of  the  title  having  been  before  him,  is  sufficiently  shown. 
As  to  the  non-compliance,  by  the  appellants,  with  the  provi^ 
sions  of  the  Act  of  Congress  of  3d  March  1810,  which  pro- 
vide for  the  registering  of  claims,  under  the  Spanish  and  Bri- 
tish government,  it  was  said — 

1.  Congress  cannot  pass  a  law  to  affect  a  title,  which  has 
been  declared  complete  by  the  "  articles  of  agreement  and 
cession. " 

2.  If  that  law  is  valid,  the  fact  of  forfeiture  by  non-regis- 
tration, must  be  ascertained  by  some  proceeding,  before  the 
title  can  be  considered  as  lost. 

3.  The  provisions  of  the  law  refer  to  British  grants,  which 
were  of  a  particular  nature,  and  which  were  required  to  be 
exhibited  to,  and  i*egistered  with  the  commissioners ;  and  not 
to  Spanish  grants. 

Both  parties  to  the  case,  claim  under  a  law  of  the  United 
States;  and,  by  the  25th  section  of  the  Judiciary  Law,  the  ju- 
risdiction of  this  Court  extends  to  s^li  such  cases.  As  to  ju- 
risdiction, there  was  cited,  4  Cranch^  482.  4  Wlieai.  348.  5 
Crunch^  348. 

Mr.  M'Duffie  and  Mr.  Coxe,  for  the  appellees. — 
The  Court  will  not  entertain  jurisdiction  of  this  case,  but  to 
a  limited  extent,  if  it  shall  consent  to  assume  any  jurisdiction 
over  it ;  as  the  whole  of  the  facts,  upon  which  the  equitable 
title  of  the  appellees  rested,  having  been  peculiarly  within  the 
jurisdiction  of  the  Supreme  Court  qf  Louisiana,  sittings' in 
chancery,  and  the  decision  of  that  Court,  having  affirmed 
these  facts ;  they  will  remain  unaffected,  by  any  proceedings 
here.  1  Wheat.  352.  9.  Ibid.  363.  6  Ibid.  379.  390.  7  Ibid,  9m. 

In  the  Chancery  Court  of  Mississippi,  **  the  articles  of  agree- 
ment and  cession"  were  not  Boticed ;  and  the  decree  was  ex- 
clusively upon  the  equitable  title  of  the  co^iplainants  in  the 
bill.  This  being  the  fact,  it  cannot  be  alleged  here,  that  the 
construction  of  these  articles  was  brought  into  question. 
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In  order  to  maintain  the  jurisdiction  of  this  Court,  it  must 
he  shown,  that  the  title  under  ^^the  ai*ticles,  &c./'  was  de- 
cided upon  by  the  CourC 

2.  The  articles  of  agreement  and  cession,"  look  forward  to 
the  performance  of  certain  acts,  under  the  laws  of  the  United 
States.  The  5th  section  of  the  Act  of  Congress  of  1803,  requires^ 
that  titles  claimed  under  Spanish  grants,  shall  be  exhibited  to  a 
Board  of  Commissioners,  to  be  appointed  for  the  purpose  of 
examining  and  registering  the  same;  and,  until  it  shall  be 
shown,  that  the  appellants  have  a  grant  under  the  Spanish  go^ 
vemment,  and  that  the  same  was  ^Lhibited  and  registered  ac-' 
cording  to  the  provisions  of  the  law,  they  are  precluded  from 
claiming  title  under  ^  the  articles  of  agreement  and  cession." 
The  articles  of  agreement  were  not  intended  to  extend  further 
than  to  adjust  the  claims  of  the  United  States,  and  the  state  of 
Georgia,  to  the  lands;  and  not  to  settle  those  of  individuals. 
Henderson  vs.  Poindexter,  12  Wheat.  543.  Congress  had  no 
power  to  legislate,  so  as  to  deprive  any  one  of  an  equitable 
title,  and  consequently  the  articles  of  agreement  could  not  takb 
away  the  appellees'  title,  existing  before  the  cession. 

3.  The  appellants  are  abound  to  show  a  good  and  perfect 
title,  under  the  agreement  with  Georgia,  and  the  laws  of  the 
United  States ;  and  that  they  were  in  possession  of  the  propel^ 
ty.  The  grant  frpm  Spain,  must  have  been  legally  executed^ 
according  to  the  Spanish  laws ;  and,  under  these  laws,  the  prior 
equitable  title  of  the  appellees,  would  have  been  regarded  atid 
enforced.  7  Fartidaa^  16th,  irth  title.  The  operation  of  "  the 
articles,"  cannot  be  such,  as  will  giire  validity  to  a  title  origi- 
nating in  fraud  or  violence ;  nor  will  this  Court  say,  that  a  title 
originating  thus  shall  be  sustained;  or  that  the  decision  of 
an  inferior  Court,  upon  the  facts  of  fraud  and  violence,  was 
erroneous.  Cited  7  ^leat.  206.  6  Jbid.  379. 

The  Supreme  Court  of  Mississippi  did  not  decide,  that  the 
title  held  by  the  appellees,  was  invalid ;  but  that  it  was  a  legal 
title,  which  could  not,  in  conscience^  be  held  by  the  appellants; 
and  that  they  should  convey  the  same  to  the  complainants,  the 
appeHees.  A  Court  of  Chancery  docs  not  decide  on  the  title 
tb  land,  dire^ctly,  but  only  operates  on  the  same,  collaterally. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error,  to  a  decree  pronounced  in  th^  Court 
ef  the  last  resort,  in  the  state  of  Mississippi,  directing  the 
plaintifis  in  error,  to  convey  to  the  defendants,  a  certain  tract 
of  land,  in  the  said  proceedings  mentioned.  The  plaintifife  in 
error  ;dlege,  that  their  title  was  secured  by  the  compact  en- 
tered into  between  the  United  States  and  Gedrgia«  for  the  ces- 
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(Hickie  et  al.  tw.  Starke  et  al.) 
sion  of  the  country  in  which  the  land  lies ;  and  that  this  decide 
is  in  violation  of  that  compact.  The  defendants  insist^  that  the 
ci>nipact  between  the  United  States  and  Georgia,  wajs  not  call- 
ed into  question;  and  that  the  25th  section  of  the  judicial  act, 
does  not  give  this  Court  jurisdiction  of  the  case. 

In  the  construction  of  that  section,  tlie  Court  has  never  re- 
quired that  the  treaty,  or  Act  of  Congress,  under  which  the 
party  claims,  who  brings  the  final  judgment  of  a  state  Court  into 
review  before  this  Court,  should  have  been  pleaded  specially,  or 
spread  on  the  record.  But  it  has  always  been  deemed  essential 
to  the  exercise  of  jurisdiction  in  such  a  case,  that  the  record 
should  show  a  complete  title  under  the  treaty  or  Act  of  Con- 
gress, and  that  the  judgment  of  the  Court  is  in  violation  of 
that  treaty  or  Act.  The  condition  in  the  Cession  Act,  on  which 
the  plaintiffs  in  error  rely,  is  in  these  words: — **That  all  per- 
sons, who,  on  the  27th  day  of  October  1795,  were  actual  set- 
tlers within  the  territory  thus  ceded^  shall  be  confirmed  in  all- 
tlie  grants,  legally  and  fully  executed  prior  to  that  day,  by  the 
former  British  government  of  West  Florida,  or  by  the  go- 
vernment of  Spain. " 

The  plaintiffs  produce  a  grant,  legally  and  fully  executed ; 
but  to  bring  the  case  under  the  treaty,  they  must  also  prove, 
that  the  ancestor  or  person  under  whom  they  claim,  was  an 
actual  settler,  on  the  27th  October  1795.  The  answer  asserts, 
that*  the  warrant  of  survey  issued  on  the  7th  day  of  February 
1793,  and  the  survey  made  on  the  20th  July,  in  the  same  year, 
whtn  possession  was  taken ;  and  that  the  paten*  issued  on  the 
3d  April  1794.  James  Williams  deposes,  that  about  the  Sd 
Dtceraber  1795,  he  took  possession  of  the  tract  of  land  in  dis- 
pute, as  overseer  for  James  Mather  the  patentee,  dnd  under- 
stood from  him,  that  he  had  g^ne  to  Natchez  some  time  before, 
to  apply  for  land  in  the  part  of  the  country  where  the  tract  irv 
controversy  lies.  This  is  the  testimony  furnished  by  the  record, 
to  prove  that  James  Mather,  the  grantee,  was  an  actual  settler^ 
according  to- the  requisition  of  the  Cession  Act  of  Georgia.  lu 
Henderson  vs.  Poindextcr,  12  Wheat.  530,  the  term  "actual 
settler,**  seems  to.  have  been  understood  as  synonymous  wltb 
the  resident  of  the  country.  That  case,  however^  dki  not  re- 
quire that  the  precise  meaning  of  the  term  should  t)e  fixed, 
and  the  Court  is  disposed  to  think,  that  a  settlement  made  oa 
the  land  by  another  person,  who  cultivated  it  for  the  proprie- 
tor, would  be  sufficient;  though  the  proprietor  should  not  re- 
side in  person  on  the  estate,  or  within  the  territory.  Had  the 
settlement  proved  by  Williams,  been  made  at  the  day  required 
by  the  Cession  Act,  it  would,  we  think,  have  satisfied  the  requi- 
sition of  that  Act,  and  entitled  the  plaintiffs  in  error  to  the  be- 
nefit of  the  condition*  *  But  it  was  not  made  until  the  3d  of  be- 
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cembcr  1795."  We  think  then,  that  the  plain tHTs  in  error  have 
failed  to  prove,  that  the  person  under  whom  they  claim,  was'ali 
actual  settler  on  the  27th  day  of  October  1795;  and  that  tke 
Court  has  no  jurisdiction  of  the  cause. 

• 

The  writ  of  error  dismissed,  it  not  appearing  that  this  Court 
has  jurisdiction  of  the  cause. 

\ 
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The  United  States,  Appellants,  vs.  The  Saline  Bank  qf  . 
Virginia,  John  Webster,  and  others^  Appellees. 

< 

The  plaintiirs,  as  crediton  of  tn  unincorpomted  bonk,  filed  a  bill  against  the 
Cashier,  and  a  number  of  persons,  stockholders  of  the  bank,  for  a  disco-  - 
v^l^nd  relief  <  who,  in  reply  to  the  bill,  state,  that  their  answers  to  th6 
bi4^oold  subject  them  to  penalties,  under  the  laws  of  Virginia,  pro- 
hibiting  unincorporated  banks  :  held,  that  the  defendants  were  not  bound 
to  make  any  diacoveiy,  which  would  expose  them  to  penalties.  {104} 

THIS  case  came  before  the  Court,  on  an  appeal  by  the  Unit- 
ed States,  from  th^  decree  of  the  District  Court  of  the  United 
States,  for  the  western  district  of  Virginia ;  in  which  Court, 
the  District  Attorney  of  the  United  States,  filed  a  bill  against 
John  Webster,  Cashier,  and  a  number  of  others,  as  stockhoid^ 
ers  of  the  Virginia  Saline  Bank,  to  charge  them,  in  their  pri^ 
vate  capacities,  for  certain  deposits  of  money  made  with  them, 
and  also  to  subject  their  joint  funds,  Sec 

The  bill  charges,  that  about  the  year  a  company  was 

formed  by  a  number  of  persons,  citizens  of  Virginia,  within 
that  district,  to  carry  on  the  usual  and  ordinary  business  of 
banking.  That  they  established  a  banking  house — assumed  the 
name  and  style  of  the  **  President,  Directors,  and  Company 
of  the  Saline  Bank  of  Virginia.*'  That  they  issued  notes,  or 
bills,  purporting  to  be  payable  out  of  the  joint  funds — to  make 
discounts  and  exchanges,  whereby  circulation  and  currency  was 
given  to-  their  notes  and  bills.  That  in  discharge  of  public 
dues,  10, 120  dollars  of  their  notes,  were  paid  into  the  Treasu- 
ry  of  the  United  States,  before  the  21st  of  October  1819 ;  and, 
on  that  day,  5,831  dollars,  in  said  notes,  were  deposited  by  an 
agent  of  the  Treasury,  with  John  Webster,  Cashier  of  the  said 
association,  who  demanded  payment  therefor,  after  obtaining  a 
certificate  of  deposite;  which  payment  was  refused  by  Web- 
ster, who  said  he  had  no  funds. 

At  the  same  time,  the  agent  presented  a  draft  drawn  by  the 
Treasurer  of  the  United"  States,  for  4,290  dollars,  being  also 
for  their  notes  received  in  the  Treasury,  which  was  the  ba- 
lance of  the  said  sum  of  10,120  dollars.  This  draft  was  refus- 
ed also,  for  want  of  funds.  The  bill  charges,  that  Webster 
possessed  fuAds  of  the  company  in  specie  and  notes  of  solvent 
chartci*ed  banks,  and  combined  with  individuals  of  the  com- 
pany to  refuse  payment,  by  fraudulently  secreting  these  funds. 
The  bill  prays  an  account  of  the.  funds  of  the  company,  and 
also,  to  subject  the  Cashier  and  stockholders  to  a  personal 
decree. 
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'  There  was  filed  with  the  bill,  the  following  documents  men- 
tion^ therein  >^ 

1.  Virginia  Saline  Bank,  October  21st  1812,  William 
Wham  has  deposited  in  this  bank,  5,851  dollars,  in  notes 
of  the  same,  for  safe  keeping^to  be  returned  to  him,  or  his 
order." 

J.  Webster,  Cashier^ 

2.  "Virginia  Saline  Bank,  2l8t  October  1819.  I  certify, 
that  William  Wham,  Cashier  of  the  Bank  of  Columbia,  act- 
ing as  agent  for  the  Treasurer  of  the  United  States,  this  df^y 
demanded  payment  of  my  receipt  of  this  date,  in  his  favour, 
for  5,831  dollars.  That  he  presented  a  drafl  drawn  by  the 
Treasurer  of  the  United  Sates,  No.  9^79,  dated,  18th  March 
1818,  in  favour  of  Jonathan  Smith,  for  4,290  dollars,  and  de- 
manded payment  for  the  said  depqsite  and  the  said  draft; 
whereunto  I  answered,  that  I  was  not  prepared'with  funds,  and 
could  not  pay  the  said  draft,  or  deposite,  at  this  time." 

J.  Weboteh,  Cashier.' 
The  above-mentioned  draft,  drawn  by  the  Treasurer,  is  in 
these  words 

No.  9,079,  Reg'd.  March  18th  1818, 
for  the  Register, 
J.  Dawson. 

No.  9079,  Dr.  4,290. 

Treasury  of  the  United  States,  ' 
JVoBhingtm^  March  18,  1818. 
Sir:  At  sight,  pay  to  Jonathan  Smith,  Esq.  Cashier  Banl^ 
United  States,  four  thousand  two  hundred  and  ninety  dollars, 
value  received. 

T.  T,  Tucker, 
JoHK  Webster,  Esq.  Trea.  U.  States. . 

Cashier  Virginia  SaKne  Bank. 

To  the  bill  of  the  United  States,  the  defendanta  filed  the  fol- 
lowing  joint  and  several  plea,  with  the  usual  affidavit: — 

These  defendants,  by  protestation,  not  confessing  or  acknov 
ledging  all,  or  any  of  the  matters  and  things  in  the  complainants' 
said  billt>f  complaint  contained,  to  be  true,  in  such  manner  and 
form,  as  the  same  are  therein  alleged,  and  set  forth,  fof  plea 
thereunto  say,  that  the  company  which  assumed  the  name  and 
Btyle  of  the  **  President,  Directors,  and  Company,  of  the  Sa- 
line Bank  of  Virginia,''. whereof  mention  is  made  in  th6  said 
bill  of  complaint,  had  not,  at  the  time  of  the  issuing,  or  of 
givine  currency  6r  circulation  to  the  notes  or  bills  in  the  said 
bill  of  complaint  mentioned,  or  at  any  time  hitherto,  any  char- 
ter incorporating  the  said  company  with  authol*ity  te  deal  or 
trade  as  a  bank,  or  any  charter  whatsoever ;  and  these  defend-, 
mts  further  say,  that  all  the  notes  and  billis  issued  by  th^  said 


102 


SUPREME  COURT. 


(The  United  States  tw.  The  Saline  B&nk  of  Virginia  et  al.) 
company,  and  to  which  circulation  and  currency  was  g^ven,  as 
in  and  by  the  complainants'  bill  i»  supposed,  were  entitled  and 
offered  in  payment  by  the  said  company,  to  wit :  at  the  time  of 
Che  issuing  of  the  said  notes  and  bills,  as  charged  and  suppos- 
ed by  the  said  bill  of  complaint,  to  wit,  at  the  western  judi- 
cial district  of  Virginia;  and  these  defendants  aver,  that  all  the 
matters  and  transactions  in  the  said  bill  of  complaint  stated, 
and  whereof  discovery  is  sought,  relate  to  the  emission  of  the 
said  bills  and  notes  by  the  said  company,  and  to  the  offering 
the  same  in  payment  as  aforesaid,  all  which  matters  and  things, 
these  defendants  are  ready  to  aver,  m'aintain,  and  prove,  as 
this  honourable  Court  may  award;  and  these  defendants  are 
advised,  and  insist,  that  they  ought  not  to  be  compelled  to  dis- 
cover, or  set  forth  any  matters,  whereby  they  may  impeach  or 
accuse  themselves  of  any  offence  or  crime,  or  be  liable  by  the 
laws  of  the  commonwealth  of  Virginia,  to  penalties  and  griev- 
ous fines ;  for  which  cause,  these  defendants  humbly  pray  the 
judgment  of  this  honourable  Court,  whether  they  shall  be  com- 
pelled to  make  any  other  or  further  answer  to  said  bill  of  com- 
plaint, and  humbly  pray  to  be  hence  dismissed,  8cc» 

J.  PiNDALU  Defendants'  Attorney. 

The  cause  \yas  set  for  argument,  on  this  plea,  by  consent. 
The  District  Court  sustained  the  plea,  and  dismissed  the  bill. 
From  which  decree,  the  United  States  appealed  to  this  Court. 

The  record  contains  the  articles  -of  association  called  for  by 
the  bill,  with  a  list  of  the  subscribers,  the  4th  article  whereof, 
is  in  these. words,  viz:  ^No  stockholder  shall  be  answerable 
in  his  person,  or  individual  property,  for  any  contract  or  cii- 
gagement  of  the  said* company,  or  for  any  losses,  deficiencies, 
or  defalcations  of  the  capital  stock  of  the  said  company;  but 
the  whole  of  the  said  capital  stock,  together  with  all  the  rights 
and  credits,  and  all  the  property,  both  real  and  personal,  be- 
longing to  the  st^id  company,  and  nothing  more,  shall,  at  all 
times,  be  answerable  for  tlie  legal  and  equitable  djcmands 
against  the  said  company." 

By  the  articles  of  association,  it  appeai^ed,  that  the  subscrip- 
tion of  the  stock  of  the  company,  began  on  the  14th  of  Au- 
gust 1814. 

The  legislature  of  Virginia,  had  thrice  enacted  laws  on  the 
subject  of  unincorporated  banking  companies,  in  February  and 
in  November  1816;  and  in  August  1817.  Tate*8  Digest^  4\,  42, 

The  following  are  the  provisions  of  the  laws  of  Virginia  up- 
on this  matter : — 

U  It  shall  not  be  lawful  for  any  association,  or  company, 
not  having  a  charter  incorporating  such  association  or  compa- 
ny, with  authority  to  deal  or  trade  as  a  bank,  now  formed  or  in 
being,  or  which  hereafter  may  be  formed  within  the  limits  of 
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this  Commonwealth,  for  the  purpose  of  discounting  notes, 
bilk,  or  other  securities,  for  the  payment  of  money  or  othNer 
valuable  thi^g,  and  issuing  notes,  drafts,  or  bills,  whether  pay^- 
able  to  order  or  bearer,  or  any  other  securities  for  the  pay- 
ment of  money  or  other  valuable  thing,  in  the  name,  or  on  ac- 
count, or  for  the  benefit  of,  any  3uch  association  or  cohipany, 
or  otherwise  for  the  purpose  of  dealing,  trading,  or  carrying 
on  business  as  a  bank ;  to  commence  or  continue  the  discount- 
ing of  any  notes,  or  bills,  or  other  securities.  Cor  the  payment 
of  money  or  any  other  valuable  thing,  or  the  i$8uii>g  of  any 
notesi,  drafts  or  bills,  or  other  securities  fo;*  the  paymeAt  of 
money,  or  other  valuable  thing,  or  such  dealing,  tradings  pr 
carrying  on  business,  as  a  bank;  and  every  member,  officer  or. 
agent  of  any  such  company  or  association,  that  may  so  com- 
mencte  or  continue  such  discounting  or  issuing  of  notes,  drafts, 
bills,  or  other  securities,  or  the  dealing,  trading,  or  carrying 
on  business  as  a  bank,  shall  be  held  and  taken  ^o  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  on  indictment,  in- 
formation or  presentment,  shall  be  liable  to  be  fined  at  the  dis- 
cretion of  a  jury,  in  a  sum  not  less  than  one  hundred,  nor  ex- 
ceeding five  hundred  dollars.  And,  if  any  such  company  or  asso- 
ciation, or  any  president,  manager,  cashier,  or  other  officer  or 
agent  of  such  company  or  association,  shall  pay  out,  deliver, 
put  in  circulation,  or  issue  any  note,  draft,  biU,  or  othe>  secu-> 
rity,  for  the  payment  of  money  or  other  valuably  thing,  pur- 
porting to  promise,  order,  request  or  stipulate  the  payment  of 
money  or  other  valuable  thing,  or  that  money  or  other  valua- 
ble thing  is  payable  by,  or  on  behalf  of  such  company  or  as- 
sociation, or  any  person  or  persons  as  agent  or  agents  thereof; 
each  member,  officer  and  agent  thereof  shall  be,  in  like  nLan-> 
ner,  liable  to  the  same  penalty. 

All  contracts  that  hereafter  may  be  made  by  individuals  , 
tor  the  purpose  of  forming  themselves  into  any  association  or 
company,  for  discounting  and  issuing  notes  and  other  securi-* 
ties,'  for  tike  payment  of  money  or  other  valuable  thing,  as 
mentioned  in  the  first  section  of  this  Act,  or  dealing,  trading, 
or  carrying  on  business  as  a  bank;  shall  be,  and  the  same  are 
hereby  declared  to  be  utterly  null  and  void. 

2.  The  capital  stock  of  any  association  or  company,  trad- 
ing, discounting  paper,  or  issuing  notes,  in  violation  of  this 
Act,  and  all  capital  s^ock  subscribed  to  sUch  association  or 
company ;  shall  be  held  in  trust  for  the  benefit  of  the  common- 
wealth, and  it  shall  be  the  duty  of  the  Attorney  General, 
whenever  he  shall  be  informed  of  the  existence  of  any  such 
company  or  association,  to  institute  a  suit  in  the  Superior 
Court  of  Chancery  for  the  district  of  Richmond,  in  behalf 
gf  the  Commonwealth|  for.  the  purpose  of  Recovering  the  capi- 
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tal  stock  aforesaid.  In  such  suit,  it  shall  be  laWfifl  to  make 
all  or  an^  of  the  i^embers  of  such  company  or  association,  and 
any  officer,  agent  or  manager  thereof,  parties  defendant~and 
to  call  upon  and  compel  them,  or  either  of  them,  to  exhibit 
'  all  their  books  and  papers,  and  an  account  of  all  such  matters 
and  things  as  may  be  necessary  to  enable  the  Court  to  make 
a  decree  in  "pursuance  of  the  provisions  of  this  Act.  The 
members  of  any  such  association  or  company,  made  defend- 
ants in  such  suit,,  shall  be  held  severally  liable  to  the  Com- 
monwealth for  their  resplectivc  projSortions  of  the  capital 
stock -held  in  such  company  or  association,  at  the  institution 
•  of  such  suit,,  or  the  time  of  the  decree,  or  by.  any  person  or 
persons,  fpr  his,  her  or  their  benefit ;  and  the  Court  shall  de- 
cree •  against  the  defendants,  respectively  and  severally,  the 
amoynts  that  they  and  each  of  them  may  respectively  and  se- 
verally hold  as  aforesaid,  in  the  capital  stock  of  such  company 
or  association^or  by  any  pcrson  or  pertons  for  his,  her,  or  their 
use  or  benefit,  to  be  levied  of  the  proper  goods  and  chattels,  lands 
and  tencincnts  of  such  defendants :  Provided^  Iwwever^  That  no 
disclosure  made  by  any  party  defendant  to  such  suit  in  equi- 
ty, and  no  books  or  papers  exhibited  by  him  in -answer  to  the 
%iil,  or- under  the  order  of  the;  Court,  shall  be  used  as  evi- 
dence against  hhn  in  any  motion  or  prosecution  under  this 
iaw'— knd'  that  a  recovery  in  such  suit  shall  be  a  bar  to  every 
motion  or  prosecution  against  any  defendant  to  such  suit 
for  the  recovery  of  any  penalty,  or  the  infliction  of  any  punish-' 
ment  prescribed  by  this  Act. 

.  ^ee  also  1  Randolph's  Rep.^  71  to  101  inclusive. 

.  The  case  was  submitted  to  the  Court  without  argument^ 
by  the  Attorney  General  of  the  United  States;  and  by  Messrs. 
•Webster  and  Dodridge,  for  the  appellees. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court-—  ' 

This  is  a  bill  in  equity  for  a  discovery  and  relief.  The  de- 
fendants set  up  a  plea  in  bar,  alleging  that  the  discovery  would 
'  subject  them  to  penalties  under  the  statute  of  Virginia. 

The  Court  below  decided  in  favour  of  the  validity  of  the  plea, 
and  dismissed  the  bill. 

It  is  apparent  that  in  every  step  of  the  suit,  the  facts  re- 
quihcd  to  be  discovered  in  support  of  this  suit  would  expose 
the  parties  to  danger.  The  rule  dearly  is,  that  a  party  is  not 
bplind  to  make  any  discovery  which  would  expose  him  to  pe- 
nalties, and  this  case  falls  withiti  it 

The  decree  of  the  Court  below    therefore  afiirmed« 
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Daniei-Rhea  and  Others,  Appkllamts,  vs.  Daniel.  Rheniter^ 
Appellee.  i 

The  law  seems  to  be  settled*  thit  when  the  wife  is  lefl  by  the  huabtnd,  widi* 
out  maintenance  and  support,  has  tnded  as  a  feme  aole,  and  .has  obtain- 
ed credit  as  such,  she  oug^bt  to  be  liable  for  her  debts  { and  tlie  law  is  the 
same,  whether  the  husband  is  banished  for  hb  crimes,  or  has  voluntarily- 
abandoned  the  wife.  {108} 

By  the  laws  of  Marylsnd,  Ajeme  covert,  who  has  been,  abandoned  bv  her 
husband,  is  not  permitted  to  many  a  second  time»  until  her  husband  sludl 
have  been  absent  seven  years ;  and  shall  AOt  have  beca  heard  of  duriQ|^ 
that  time.  {108{ 

By  those  laws,  a  married  woman  cannot  dispose  Of  real  property,  without 
the  consent  of  her  husband  ;  nor  can  she  execute  a  good  and  valid  deed 
to  pass  real  estate,  unless  he  shall  join  in  it.  The  separate  examination 
and  other  solemnities  required  by  law  are  indispensable,  and  must  not  be 
omitted.  A  deed  therefore,  executed  by  a  married  woman,  of  real  proper- 
ty, acquired  b^  her  while  a  ftmeaok  trader,  while  she  was  sbandoncd  by 
her  husband,  is  void.  {109{ 

THIS  was  an  appeal  from  the  Circuit  Court  of  the  District 
of  Columbia,  and  county  of  Washington;  where  a  bill  had  been 
filed  by  Daniel  Rhenner,  the  appellee,  against  Daniel  Rhea  and 
Elizabeth  his  wife,  and  William  Erskine,  an  infant,  the  son 
of  Elizabeth  Rhea,  by  a  former  husband,  Robert  Erskine. 

Mr.  Cox,  for  the  appellants 

1.  This  case  stood  before  the  Circuit  Court,  as  to  Elizabeth 
Rhea,  upon  the  bill' and  answer;  although  there  may  have  been 
a  replication,  yet  no  proof  having  been  taken,  the  hearing  was 
upon  the  bill  and  answer  only. 

The  proceeding  is  altogether  irregular  as  to  William  Erskine 
the  infant;  the  rule  being,  that  when  redress  is  sought  against 
an  infant,  all  the  averments  must  be  made  out  by  proof. 

2.  Two  contracts  are  set  out  in  the  bill,  one  of  which  is  a 
parol  contract,  and  which  is  denied  on  the  answer;  no  proof 

fas  given  that  such  a  contract  had  been  m^de,  and  yet  the  de- 
cree proceeds  upon  it,  as  if  it  had  been  proved. 

3.  The  deed  executed  by  Daniel  Rhea  and  wife,  to  the  apn- 
pellee,  states  the  consideration  to  be  a  debt  due  by  Daniel 
Rhea,  to  the  grantee;  and  the  bill  alleges  the  debt  to  have 
been  one  of  Elizabeth  Rhea.  The  parties  to  a  deed,  are  not  al- 
lowed to  contradict  it  1  Vex,  R^.  1^  2  Pierre  fftlUamif 
204. 

4.  Elizabeth  Rhea,  being  at  the  time  the  debt  arose,  the  wife 
of  Erskine,  could  make  no  contract 

A  married  woman  may  act  as  a  feme  sole  trader,  but  it  doci 
Vol  I.  O 
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(Rbea  et  sd.  w.  Rheimer.) 
not  follow^  that  she  can  execute  a  deed.  The  deed  of  a  married 
woman  is  absolutely  void ;  and  to  constitute  a  deed  an  estoppal, 
it  should  be  a  valid  deed. 

5.  It  was.not  a  sufficient  consideration  for  the  wife  of  Daniel 
Rhea,  to  pass  property  away  from  her  own  son,  for  the  pay- 
ment of  a  debt  which,  by  this  deed  of  conveyance,  is  stated  to 
be  due  by  Daniel  Rhea,  to  the  appellee. 

Mr.  Key  for  the  appellee. 

The  Court  below^  have  not  given  a  decree  upon  the  alleg- 
ed parol  agreement.  The  decree  allows  the  property  to  be 
sold  for  the  payment  of  the  plaintiffs'  claims,  the  proceeds  to 
be  brought  into  Court,  where  the  amount  of  these  claims  must 
be  proved.  Elizabeth  Rhea  was  left  by  her  former  husband, 
Erskine,  in  1814,  carried  on  business  as  a  feme  sole  trader,  in 
Georgetown,  and  as  such  acquired  the  lot  of  ground  conveyed 
.to. the  appellee;  she  having  contracted  the  debt  to  the  appellee, 
in  the  course  of  her  trading.  The  husband  having  allowed  her 
to  contract  debts  and  to  purchase  property,,  thereby  consented 
that  the  property  should  be  liable  lor  her  debts. 

This  is  a  proceeding  in  a  Court  of  Equity,  to  sustain  a  claim, 
the  justice  of  which  cannot  be  denied ;  and  it  is  easier  to  do  so 
in  such  a  proceeding,  than  it  would  be  in  a  Court.of  Law.  2 
Fcrrwm,  614.  104.  Prec.  in  Chancery,  328. 

The  absence  of  the  husband,  Erskine,  is  equivalent  to  abju- 
ration of  the  realm,  or  banishment;  in  either  of  which  cases, 
the  contracts  of  a  married  woman  are  valid  by  the  law  of  Eng- 
land. 1  Bps.  and  Pull,  357.  2  Esp.  Rep.  554.  4  Enp,  Rep.  27. 

The  deed  acknowledged  by  a  privy  examination  is  an  estop- 
pal.  Cases  cited,  Ckiwp,  232.  7  meats.  14.  i9. 

Mr.  Justice  Duval  delivered  die  opinion  of  the  Court.— 

; ,  This  case  is  brought  up,  by  appeal,  from  the  Circuit  Court 
for  the  district  of  Columbia  and  county  of  Washington,  sit- 
ting in  equity. 

The  appellee,  who  was  complainant,  in  the  Court  below,  fil- 
ed his  bill  in  equity,  in  the  year  1822,  in  the  Circuit  Court, 
against  Daniel  Rhea,  and  Elizabeth  his  wife,  and  William  Er- 
skine, an  infant  son  of  said  Elizabeth.  The  bill  alleges,  that  Eli- 
zabeth Rhea,  formerly  Erskine,  was  indebted  to  the  complainant 
in  the  sum  of  300  dollars,  for  goods  sold  and  delivered; — that 
being  pressed  for  payment,  she,  with  the  defendant,  Rhea,  with 
whom  she  then  lived,  agreed^  that  if  allowed  further  time,  they 
'  would  secure  the  debt,  by  conveying  to  Rhenner  a  lot  of  ground. 
No.  165,  in  Beatty  &  Hawkins's  addition  to  Georgetown ;  which 
was  the  property  of  said  Elizabeth,,  and  which  had  been  con- 
veyed to  her,  by  the  name  of  Elizabeth  Erskine. 
.  That  Rhea,  together  with  the  said  Elizabeth,  by  their  deed, 
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(Rbea  et  al  m.  Rbenner.) 
betrittg  date  May  13th  1819,  conveyed  to  the  complainant  the 
lot  of  ground  before  mentioned,  for  the  purpose  of  securing 
the  debt,  with  interest ;  and  stipulated,  that,  if  the  -  debt 
was  not  paid  in  two  years,  it  should  be  held  in  trust,  w^th 
power  to  sell  the  same,  and  ^pply  the  proceeds.  Sec 

The  bill  further  states,  that  the  said  Daniel  and  Elizabeth,  a 
few  days  before  the  date  of  the  deed  to  the  complainant,  viz : 
on  the  tenth  of  May  1819,  but  after  the  agreement  to  convey 
to  the  complainant,  fradulently  conveyed  the  same  premises 
to  the  defendant,  Erskine,  an  infant  son  of  said  Elizabeth,  in 
fee,  in  consideration  of  natural  love  and  affection; — ^that  hc^ 
the  said  Rhenner,  had,  at  a  considerable  expense,  at  the  req^iest^ 
and  with  the  knowledge  &nd  approbation  Of  the  defendants, 
erected  improvements  on  the  lot,  and  put  a  tenant  in  posses- 
aioq  of  the  same ;  but  that  the  defendant,  by  collusion,  soon  after 
obtained  possession  of  the  same,  and  still  keep  it,  claiming  to 
bold  it  under  the  deed  to  the  infant.  The  bill  concludes  with 
praying,  that  the  d^ed  to  William  Erskine  may  be  declared 
void,  and  that  the  property  may  be  sold  to  pay  his  claim,  fcc 

The  defendant,  Daniel  Rhea,  in  his  answer,  admits,  that  his 
wife,  before  hb  intermarriage  with  her,  viz:  in  May  1819,  was 
the  wife  of  one  Robert  Erskine,  and  was  enga^d  in  carrjring 
on  business  for  herself; — that  he  did  a^ree  to  jom,  and  did  join 
her,  in  the  conveyance  to  the  complamant,  and  in  that  to  her 
son;^ — that  he  had  no  title  or  interest  in  the  premises  ^that 
the  property  belonged,  in  May  1819,  to  Elizabeth  Erskine,  who 
was  a  married  woman ;  and  he  denies  all  the  other  allegations 
in  the  bill.   .  • 

Elizabeth  Rhea,  in  her  answer,  avers,  that  she  was  married 
to  Robert  Erskine  in  January  181£; — that  after  her  marriage, 
in  the  absence  of  her  husband,  one  Adam  Majme  conveyed  to 
her  the  premises  mentioned  in  the  bill  of  complaint;  the  deed 
bears  date  oh  the  7th  of  April  1817; — that  her  husband,  Erskine, 
left  her  in  the  year  1814,  and  she  believed  he  was  alive  in  May 
1819;  and  that  she  was  not,  at  that  time^  the  wife  of  Daniel 
Rhea; — that  in  July  1821,  Erskine  having  then  been  beyond 
seas  more  than  seven  years,  she  married.  Daniel  Rhea ;  having 
received  no  support  from  her  former  husband,  since  he  left 
lier. 

Tfie  answer  of  the  infant  is  put  in  by  his  guardian,  in  the 
Tisual  form,  submitting  to  the  protection  of  the  Court;  without 
admitting  or  denying  any  of  the  .facts  alleged  in  the  bill. 

In  this  state  of  the  proceedings,  the  Court  decreed  a-  sale  of 
fht  lot  before  mentioned,  for  pay^ient  of  the  claim  of  the  jcom- 
jxl^inant ;  and  appointed  a  trustee  to  make  the  sale,  under  the 
%rms  prescribed  in  the  decree;  reserving  the  claim  of  the  com- 
plainant for  proof  on  it,  and  further  order.  From  this  decree. 


lOS  SUPREME  COURTr 

(Rhea  et  al.  vs,  Rhenner.) 
there  was  an  appeal,  and  the  cause  is  how  before  this  Court  for 
their  decision.  The  question  submitted  by  the  arguments  of 
the  counsel  is,  whether  the  contracts  and  engagements  of  Eli- 
sabeth Rhea,  made  in  the  absence  of  her  first  husband,  and 
prior  to  her  marriage  with  the  defendant,  Rhea,  are  obligato- 
ry; and  to  what  extent  a  woman  who  has  been  abandoned  by 
her  husband,  may  contract  debts,  for  which  she  is  personally 
liable. 

The  law  seems  to  be  settled,  that,  when  the  wife  is  left  with- 
t>ut  maintenance;  or  support,  by  the  husband,  has  traded  as  a 
feme  8ole^  and  has  obtamed  credit  as  such,  she  ought  to  be  lia- 
ble for  her  debts.  And  the  law  is  the  same,  whether  the  hug- 
band  is  banished  for  his  crimes,  or  has  voluntarily  abandoned 
the  wife.  It  is  for  the  benefit  of  the  feme  covert^  that  she  should 
be  answerable  for  her  debts,  and  liable  to  an  action  in  such  a 
case;  otherwise  she  could  not  obtain  credit,  and  would  have 
no  means  of  gaining  a  livefihood.  A  decision  fo  this  effect,  by 
the  Court  of  Common  Pleas^  in  England,  is  reported  in  1  Boa. 
4j"  PtdL  359.  In  delivering  the  opinions  of  the  Court,  Mr.  Jus.- 
ticc  Buller  refers  to  the  dase  of  Lady  Belknap,  whose  husband 
yrKs  esiled.  She  was  jiermitted  to  sue  in  her  own  name.  The 
husband  of  Lady  Sandys,  was  banished  by  Act  of  Parliament 
during  life;  and  it  was  decreed^  in  her  case,  that  she  might,  in 
all  things,  act  as  a/eme  9o/ir,  and  as  if  her  husband  was  dead; 
and  that  the  necessity  of  the  case  required  she  should  have 
such  power,  (I  Vernon,  104.)  And  the  same  reason  applying, 
where  the  -husband  had  ^abjured  the  realm,  the  wife,  in  that 
case,  was  allowed  to  sue  a^  a  widow  for  her  dower.  In  such 
case,  she  has  "been  permitted  to  alien  her  land,  without  her  hus- 
band, and  is  exempted  from  the  disabilities  of  coverture.  It 
has  been  uniformly  considered,  that  banishment,  or  abjuration, 
is  a  civil  death  of  the  husband.  In  the  case  of  Deborah  Gre- 
gory V8,  Paul,  executor  of  Warburton;  reported  in  the  15th  vo- 
lume of  Mass.  Rep.\  all  these  cases  are  reviewed  by  the  Supreme 
Judicial  Court  of  Massachusetts;  and  the  law  recognised. 
In  the  case  under  consideration,  there  was  a  voluntary  aban- 
donment of  the  wife,  by  the  husband,  without  having  furnished 
her  with  the  means  of  support.  In  his  absence,  she  traded  and 
dealt  as  a  feme  sole^  and  is  liable  for  her  debts.  Wheji  the 
deeds  for  the  lot  aforementioned  was  executed,  her  husband  had 
been  absent  five  years  only;  she  continued  under  a  coverture, 
and.  was  the  wife  of  Robert  Erskine,  her  first  husband.  There 
is  no  evidence  that  she  was,  at  that  time,  married  to  Daniel 
Rhea ;  and  if  the  marriage  had  been  proved,  it  would  have  been 
illegal  and  unavailing.  A  feme  covert^  who  has  been  abando^ 
ed  by  her  husband,  is  not  permitted  to  marry  a  second  tim^ 
with  impunity,  until  her  husband  shall  have  been  absent  scvea  , 
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(Khea  et  al.  m.  Rhenner.)  . 
years,  .and  shall  not  have  heen  heard  of,  during  that  time.  But 
by  the  laws  of  Maryland,  which  must  govern  in  this  case,  a 
married  woman  cannot  dispose  of  real  property,  without  the 
consent  of  her  husband ;  nor  can  she  execute  a  good  and  valid 
deed,  to  pass  real  estate,  unless  he  shall  join  her  in  the  deed. 

The  separate  examination,  and  other  solemnities,  required  by 
law,  are  indispensable,  and  must  not  be  omitted.  The  deeds 
executed  by  her  and  Daniel  Rhea,  in  May  1819,  are,  therefo^, 
inoperadve  and  void. 

The  Cii^uit  Court  decreed,  in  this  case,  upon  the  bill  annex- 
ed and  exhibits,  without  ftirther  testimony.  They  do  not,  in 
themselves,  contain  sufficient  matter  for  a  decree. 

It  does  not  appear  that,  any  evidence  was  taken  on  commis* 
sioo,  or  otherwise,  to  establish,  or  disprove,  the  material  alle- 
i;adons  in  their  bill. 

The  record  being  thus  defective,  this  Court  cannot  make  a 
£nal  decision.  The.  decree  of  the  Circuit  is  reversed,  and  the 
record  remanded  for  further  proceedings. 


lio 
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Sundry  African  Slaves,  The  Governor  of  Georgia,  Clam- 
ant, Appellant,  vs.  Juan  Madrazo. 

The  Governor  of  Georgia,  Appellant,  vs.  Sundry  African 
Slavic  Juan  Madrazo  Claimant. 

In  the  District  Court  of  the  United  SUtes,  for  the  district  of  Georgia,  a  libel 
was  iiledy  claimmif  certain  Africans,  as  the  pro{>eriy  of  the  libellant,  which 
had  been  brought  into  the  state  of  Georgia,  and  were  seized  by  .the  s^vl- 
thority  of  the  govemor^of  the  state,  for  an  alleged  illegal  importation  i 
process  was  issued  against  the  slaves,-  hut  was  not  served.  The  case 
was  taken  by  appeal  to  the  Circuit  Court,  and  the  governor  of  Georgia 
filed  a  paper,  in  the  nature  of  a  stipulation,  Importing  to  hold  the  AlricanB 
subject  to  the  decree  of  tlie  Circuit  Court,  &c.  Held  that  such  a  stipulation 
could  not  i^ve  jurisdiction  in  the  case  to  the  Circuit  Court;  as-process 
could  not  issue  legally  from  the  Circuit  Court  against  the  Africans  i  be- 
cause it  would  be  the  exercise  of  original  jui^sdiction  m  admiralty,  which 
the  Circuit  Court  does  not  possess.  11211 

*'It  may  be  laid  down  as  a  rule,  which  .admits  of  no  exception,  that  in  all 
cases  where  jurisdiction  depends  on  the  party,  it  b  the  party  named  in 
therecorfl."  {122} 

The  libel  and  claim  exhibited  a  demand  for  money  actually  in  the  treasury 
of  the  state  of  Geoigia,  mixed  up  with  the  general  funds  of  the  state,  and 
for  slaves  in  the  possession  of  the  government ;  the  possession  of  both  of 
which  was  acquired  by  means  which  it  was  lawful  in  the  state  to  exer- 
cise— Held  that  the  Courts'of  the  United  States  had  no  jurisdiction ;  tlie 
same  b^ing  taken  away  by  the  11th  article  of  tlie  amendment  to  the 
Constitution  of  the  United  States.  [123  { 

In  a^case  where  the  chief  magistrate  of  a  state  is  sued,  not  by  his  name,  but. 
hy  his  style  of  ofHce,  and  the  claim  made  upon  him  is  entirely  in  his  ofH- 
-  cial  character,  the  state  itself  may  be  considered  a  party  in  Hie  record. 

THESE  cases  were  brought  before  this  Court,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Georgia, 
under  the  following  circumstances. 

The  schooner  Isabelita,  a  Spanish,  vessel,  owned  by  Juan  Ma- 
drazo, a  native  Spanish  subject,  domiciliated  at  Havana,  was 
despatched  by  liim  with  a  cargo,  his  own  property,  in  the  year 
1817,  on  a  voyage  to  the  coast  of  Africa,  where  she  took  in  a 
cargo  of  slaves.  On  her  return  voyage  she  was  captured  by  a 
cruiser  called  the  Successor,  under  the  piratical  flag  of  Com- 
modore Aury ;  the  said  cruiser  being  then  commanded  by  one 
Moore,  an  American  citizen ;  and  having  been  fitted  out  in  the 
port  of  Baltimore,  and  manned  and  armed  in  the  river  Severn, 
within  the  waters  and  jurisdiction  of  the  United  States.  The 
Isabelita  and  the  slaves  on  board,  were  carried  to  Femandina, 
in  Amelia  Island^  and  there  condemned  by  a  pretended  Court 
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of  Admiralty,  exercisiiig;  jurisdiction  under  Gominodore  Aury; 
and  sold,  under  its  authority,  by  the  prize  agent,  Louis  Seg^l- 
lis,  to  one  William  Bo  wen.  The  negroes,  so  purchased  by 
Bo  wen,  were  conveyed  into  the  Creek  nation,  in  consequence, 
as  it  was  alleged,  of  the  disturbed'  state  of  East  Florida,  the 
insecurity  of  property  there,  and  with  a  view  to  their  settle- 
ment in  West  Florida;  then  a  province  of  the  Spanish  monar- 
chy. Being  found  within  the  limits  of  the  state  of  Georgia, 
they  were  seized  by  an  officer  of  the  customs  of  the  United 
States,  and  delivered  to  an  agent  appointed  by  the  governor 
of  Georgia,  under  the  authority  of  the  Act  of  the  Legislature 
of  that  state,  passed  in  conformity  to  the  provisions  of  the 
Act'of  Congress  of  March  1807,  prohibiting  the  importation 
of  slaves  into  the  United  States ;  the  negmes  having  been  so 
brought  into  the  United  States,  in  violation  of  that  Act 

Some  of  the  negroes  were  sold  by  an  order  of  the  governor, 
without  any  process  of  law,  and  the  proceeds  paid  over  to 
the  treasurer  of  Georgia.  The  residue  of  the  negroes  are  in 
possession  of  an  agent,  appointed  by  the  governor  of  Georgia. 

The  Isabelita  was  fitted  out  as  ^,  cruiser  at  Femandina; 
taken  by  Moore  to  Georgetown,  South  Carolina}  seized  there 
by  the  United  States,  sent  round  to  Charleston ;  libelled  in  the 
District  CouK  of  South  Carolina;  and,  by  a  decree  of  that 
Court,  restored  to  Madrazo,  the  claimant. 

The  governor  of  Georgia  filed  an  information  in  the  Dis- 
trict Court  of  the  United  States  for  the  district  of  Georgia; 
praying  that  a  part  of  these  Africans,  w^iich  remained  specifi- 
cally in  his  hands,  might  be  declared  forfeited,  and  may  be 
sold. 

A  claim  was  given  in,  in  this  case,  by  William  Bowen; 
Juan  Madrazo,  the  libellant  in  the  other  case,  did  not  claim. 

The  decree  of  the  District  Court  dismissed  the  claim  iif 
William  Bo  wen,  and  adjudged  the  negroes  to  be  delivered  to 
the  governor  of  Georgia,  to  be  disposed  of  according  to  law. 

William  Bo  wen  appealed  to  the  Circuit  Court,  by  which 
Court  his  claim  was  dismissed;  and  from  the  decree  of  that 
Court,  dismissing  his  claim,  he  has  not  appealed. 

Juan  Madrazo  filed  his  libel  in  the  Disf.rict  Court  of  Geor- 
gia, alleging,  that  a  Spanish  vessel  called  the  Isabelita,  having 
on  board  a  cargo  of  negroes,  was  piratically  captured  on  the 
high  seas,  carried  into  the  port  of  Femandina,  there  condemii- 
cd  by  some  pretended  tribunal,  and  sold ;— that  the  negroes 
were  conveyed,  by  the  purchaser,  into  the  Creek  nation,  where 
they  w^re  seized  by  an  officer  of  the  United  States,  and  by  hint 
delivered  to  the  government  of  the  state  of  Georgia;  pursuant  to 
an  Act  of  the  General  Assembly  of  the  state  of  Georgi!^  car- 
rying into  effect  an  Act  of  Congress  of  the  United  States  j — 


I 


112 


•SUPREME  COURT. 


(The  Gorenor  of  Georgia  t».  Juan  Madrazo.) 
that  a  part  of  the  said  slaves  were  sold,  as  permitted  by  said 
Act  of  Congress,  and  as  directed  by  said  Act  of  the  General 
.  Assembly  of  the  said  state,  and  the  proceeds  thereof  deposited 
in  the  treasury  of  the  said  states— that  part  of  the  said  slaves 
remain  undisposed  of,  under  the  control  of  the  .gov^or  of  the 
said  state,  or  his  agents;  and  prays  restitution  of  said  slaves 
and  proceeds.  Claims  were  given  in  by  the  governor  of  Geor- 
gia, and  by  William  Bowen.  The  District  Court  dismissed  the 
libel,  and  the  claim  of  William  Bowen.  From  this  appeal, 
Juan  Madrazo  appealed  to  the  Circuit  Court. 

The  Circuit  Court  dismissed  the  libel  and  claim  of  the  go- 
vernor of  Georgia,  and  directed  restitution  to  the  libellant^ 
and  from  this  decree,  appeals  have  been  taken  by  the  state  of 
Georgia,  and  by  William  Bowen.  A  warrant  of  arrest  was  is- 
sued by  the  District  Court,  but  was  never  served.  A  monition 
also  issued,  and  wa9  served,  on  the.  governor  and  treasurer  of 
the  state  of  Georgia. 

In  the  Circuit  .Court,  the  following  proceedings  took  place x 
On  motion  of  the  proctors  of  the  libeUant,  Madrazo,  or- 
dered, that  he  have  leave  to  renew  his  warrant,  for  the  property 
libelled ;  but  it  shall  be  6eld  a  sufficient  execution  of  such  war- 
rant, if  the  governor,  who  appears  as  claimant,  in  behalf  of 
itbe  state,  wilf  sign  an  acknowledgment,  that  he  holds  the  same 
subject  to  the  jurisdiction  of  this  Court." 
.  Whereupon  the  following  instrument  was  filed,  December 
24  th,  1823.^ 

Executive  Department^  MUedgemOe^  May  15th  1823. 
The  executive  having  been  furnished  by  the  deputy  marshal 
wi^  the  copy  of  an  oi^ec,  passed  by  the  Circuit  Court  of  .  the 
United  States,  in  relation  to  certain  Africans,  the  title  to  which 
is  a  mfitter  of  controversy  in  saidt3ircuit  Court,  and  also  in  the 
Superior  Court  of  the  county  of  B^dwin,  makes  the  following 
statement  and  acknowledgment,  in  satisfaction  of  said  order 
and  notice. 

Juan  Madi-azo       |  ^^.^^  ^  admiralty,  against 

Sundry  Africans,    j    «»ndry  African  negroes. 

The  goyernot  of  the  state  of  Georgia  acknowledges  to  hold 
.sundry  African  negroes,  now  levied  on,  by  virtue  of  sundry 
executions,  by  the  sheriff  of  Baldwin  county,  subject  to  the  or- 
der of  the  Circuit  Court  of  the  United  States,  for  the  district 
of  Georgia;  after  the  claim  of  "said  sheriff,  or  prior  thereto,  if 
the  claim  in  the  said  Circuit  Court  shall  be  adjudged  to  have 
priority  of  the  proceeding  in  the  state  Court. 

John  Clark,  Governor, 
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'  Bociimentary  evidence  was  introduced  in  the  Court  below, 
and  witnesses  were  examined,  which  proved  the  interest  of 
Madrazo  in  the  Isabelita;  the  illegality  of  the  capture  and  con- 
demnation ;  and  which  were  intended  to  prove  the  ideiitlty  of 
the  negroes,  the  subject  of  the  proceedings,  with  those  who 
had  been  on  board  the  Isabelita. 
On  the  part  of  Juan  Madrazo,  it  was  contended. — 

1.  That  his  proprietary  interest  in  the  slaves,  and  the  illegal- 
ity of  the  capture,  and  condemnation  of  the  Isabelita  and 
cargo,  were  fully  proved,  and  that  he  is  entitled  to  restitution 
of  theproperty  libelled. 

2.  That  the  Court  below  had  jurisdiction. 

3.  That  the  possession  of  the  property  libelled,  the  service 
of  the  monition,  and  the  order  of  the  Circuit  Court,  and  agree- 
ment of  the  governor  of  Georgia,  filed  in  that  Court,  fix  the 
parties  in  possession  of  the  property  for  it;  and  that  the  pro- 
cess of  the  Court  will  operate  on  ^em  individually;  and  not 
on  t^ie  state  of  Georgia. 

On  the  part  of  the  state  of  Geor^^ik,  it  was  contended.— 

1.  That  the  Court  below  had  no  jurisdiction. 

2.  That  there  is  no  sufficient  proof  of  proprietary  interest,  to 
entitle  Juan  Madrazo  to  restitution  of  the  property  libelled. 

William  Bbwen  was  not  represented  by  counsel,  before  the 
Court- 
As  the  decision  of  the  Couft  was  exclusively  on  the  question 
of  jurisdiction,  no  other  than  the  arguments  of  counsel  on  that 
question  are  given. 

Mr.  Berrien,  on  the  part  of  the  state  of  Georgia.— 
I.  The  Circuit  Court  of  the  United  States  had  no  jurisdiction 
in  the  case,  it  involving  jurisdiction  over  the  state  of  Georgia. 

Jurisdiction  cannot  be  claimed  on  the  ground  of  consent;  it 
cannot  be  obtained  by  the  voluntary  appearance  of  tde  gover- 
nor of  Georgia  to  the  libel  of  Madrazo,  and  he  had  no  right 
to  give  jurisdiction.  The  exemption  of  a  state  from  the  juris- 
diction of  the  Courts  of  the  United  States,  is  for  the  preserva- 
tion of  their  sovereignty;  it  is  an  attribute  of  sovereignty,  and 
it  is  no  objection  to  the  exception  being  taken,  that  the  appear- 
ance was  voluntary.  The  governor  of  Georgia  could  not  yield 
up  this  attribute  of  the  sovereignty  of  the  state ;  his  agency 
being  limijted  by  the  Constitution.  A  party  may  object  to  the 
jurisdiction  of  the  Court  below,  to  try  a  cause  which  he  himself 
instituted,  Capron  vs.  Van  Noorden,2 CVoncA,  126.  This  question 
is  therefore  to  be  considered  as  unaffected  by  the  appearance 
of  the  governor  of  Georgia. 

The  11th  article  of  the  amendments  to  the  Constitution  of 
the  United  States,  takes  away  the  jurisdiction  of  the  Courts  of 
the  Union,  in  aU  cases  in  law  and  equitv,  in  which  claims  are 
Vol.  I.  p 
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preferred  against  the  separate  states ;  and  the  amendm<mt  was 
intended  to  leave  to  the  several  states  the  adji  stment'of  the 
claims  of  individuals  upon  them ;  Cohens  V8»  State  of  Virginia,  6. 
fFheat.  264.  The  judicial  power  of  the  Courts  of  the  Unit- 
ed States,  is,  by  the  amemdment,  prevented  from  extending  to 
any  mit^  commenced  or  prosecuted,  &c.,  against  a  state.  6 
H^Tieat.  264.  407,  408. 

The  alteration  in  the  Constitution  was  not  made  by  revoking 
a  power  which  the  Courts  possessed ;  but  the  amendment  de- 
clares, that  the  judicial  power  shaU  not  be  conttmed  to  extend 
to  stiitSy  fyc,;**  audit  denies  that  such  a  power  ever  existed. 

Why  is  not  a  suit  in  the  admiralty  a  6uit  tit  law  ? 

It  proceeds  according  to  the  law  of  the  country,  and  in  the 
Courts  of  thp  country.  The  laws  which  govern  and  regulate 
the  decisions  of  the  Admiralty  Courts,  are  the  laws  of  the 
Union. 

It'  is  agreed,  that,  according  to  the  doctrine  in  Fowler  V9. 
Lindsey,  3  Ddl.  411,  the  state  must  be  either  nomnaUyy  or 
mbetantiaUy^  a  party  to  the  suit  It.  is  not  enough,  that  the 
suit  may.  in  its  result,  consequentially  affect  its  interests^ 

The  -state  of  Georgia  is  a  party  in  the  proceedings  of  Ma- 
drazo;  a  citation  is  prayed  to  the  state;  and  the  property  which 
Ihe  libellant  seeks  to  obtain,  by  the  decree  of  the  District  Court, 
is  in  the  possession  of  the  governor  of  Georgia,  under  the 
authority  of  a  law  of  the  state ;  another  part  is  in  the  treasury 
of  Georgia,  and  has  become  mingled  with  the  general  and  pub- 
lic funds  of  the  state.  The  process  of  the  Court  was  served  on  the 
governor  and  treasurer  of  the  state ;  and  they  are  required  to 
show  cause,  why  restitution  shall  not  be  decreed. '  The  law  of 
the  United  States  of  1807,  prohibits  the  importation  of  slaves; 
and  directs,  that  if  slaves  are  brought  in,  they  shall  be  seized, 
and  delivered  to  the  governor  of  the  state  in  which  the  seizure 
is  made.  The  governor  of  Georgia  appointed  an  agent  to  re- 
ceive them ;  and  the  libel  states  the  davee  claimed,  were  deliver^ 
ed  to  the  agent  of  the  state.  The  right  of  the  state  of  Georgia, 
acquired  under  that  Act,  is  spread  on  the  record  by  the  libel- 
lant; and  it  is  this  right,  so  acquitted,  which  he  seeks  to  di- 
vest. The  state  of  Georgia  is,  therefore,  a  party  to  this  suit, 
because  the  rea  is  in  her  possession ;  and  the  monition  issued 
below,  was  served  upon  the  governor  and  the  treasurer  of  the 
state. 

The.jurisdiction  is  also  denied,  because  a  judgment  of  the 
Court  would  operate  directly  on  the  state  of  Georgia.  Madrazo 
should  look  to  the  legislattirc  of  Georgia  for  redress;  and  the 
appeal  to  her  justice,  is  not  to  be  made  through  the  Courts  of 
the  United  States. 

The  terms  of  the  amendment  to  the  Constitution— its  spirit^ 
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and  the  views  heretofore  taken  of  it,  by  this  Court,  are  all  op- 
posed to  the  constructioii  now  claimed,  which  will  except  from 
the  operation  of  the  amendment,  cases  of  admiralty  j\irisdic- 
don.  Proceedings  in  the  admiralty,  are  suits  at  law.  Does  the 
admiralty  proceed  without  law,  according  to  the  will  of  the 
Jttdee  ?  The  forms  of  its  proceedings  are  according  to  the  Ci- 
«t/  Zatr,— the  rights  of  the  parties  are  decided  according  to  the 
law  of  nations^  and  the  law  mercharU  ;  and  both  on  its  prize  and 
instance  side,  according  to  the  municipal  laws  of  the  country 
where  it  sits. 

The  objections  made  by  the  states  to  their  liability,  before 
the  amendment  to  the  Constitution,  was  not  to  the  mode  by 
which  the  suit  was  instituted ;  but  to  the  fact  of  their  being 
made  answerable  to  the  Courts  of  the  Union. 

To  restrict  the  amendment  to  cases  of  Common  Law  and 
Eqidiyj  would  not,  therefore,  have  afforded  an  adequate  reme- 
dy to  the  alleged  grievance.  Nor  was  the  restriction  establish- 
ed with  a  reservation  as  to  claims,  by  foreigners ;  neither  was 
it  intended  to  leave  uninfluenced  by  it,  cases  which  might  arise 
out  of  a  state  of  war.  Many  of  the  suits  which  had  been 
brought,  and  which  might  have  been  brought,  before  the 
amendments,  were  instituted  by  foreigners ;  or  were  of  a  na- 
ture to  be  prosecuted  in  the  admiralty.  The  construction 
claimed  by  the  opposite  counsel,  would  exhibit  the  extraordi- 
nary fact,  that  while  the  amendment  took  away  the  jurisdic- 
tion of  the  Supreme  Court  in  suits  against  states,  it  left  it  in 
the  lowest  Court  under  the  Constitution. 

Nor  does  the  exemption  of  the  states  from  suits  in  the  admi- 
ralty, authorize  apprehensions  of  internal  difficulties.  In  cases 
of  captures  at  war,  on  the  high  seas,  b/  whatever  ship  of  war 
or  armed  vessel,  acting  under  the  authority  of  the  United 
Statea,  the  capture  may  be  made,  no  right  could  be  acquired 
by  capture,  to  the  property,  by  a  state ;  the  right  to  the  proper- 
ty, is  that  of  the  sovereign  who  makes  the  war ;  and,  but  for 
the  Prize  Act,  by  which  the  property  captured  is  condemned 
and  distributed,  it  would  remain  the  property  of  the  sovereign. 
Cited,  Osborne  vs.  The  Bank  of  the  United  States,  9  JUieai. 
157-8;  likewise  Cohens  vs.  The  state  of  Virginia,  6  HTieat.  264. 

But  if  the  amendment  to  the  Constitution  does  not  extend  to 
cases  of  admiralty  jurisdiction;  the  jurisdiction  of  this  case 
would  be  in  the  Supreme  Court,  and  therefore,  there  is  error 
in  these  proceedings. 

2.  The  Court  below,  never  had  possession  of  the  rc*,  or  any 
thing  pertaining  to  it.  The  warrant  of  arrest  issued  in  the 
District  Court,  was  never  served.  The  Court  relying  on  the 
service  of  the  monition^  which  was  erroneous. 
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The  re8  remained  in  the  possession  of  the  governor  of  Geor- 
gia, without  any  agt*eement  for  its  production. 

The  proceedings  in  the  District  Court,  not  having  beenfound<k> 
ed  upon  the  res  /  and  the  service  of  the  monition  not  having 
been  legal ;  the  Circuit  Court  could  not  have  jurisdiction  on  the 
appeal.  As  an  appellate  Court,  it  could,  by  no  proceeding,  get 
possession  of  the  res  ;  and  the  case  should  have  been  remitted 
by  the  Circuit  to  the  District  Court. 

The  provisions  of  the  Act  of  Congress  of  1807,  which  ap- 
ply to  this  case,  were  not  repealed  by  the  law  of  1818. 

The  repeal  applied  to  importations  by  sea,  and  these  slaves 
vere  brought  into  Georgia  by  land. 

Mr.  Wilde,  for  Juan  Madrazo,  made  these  points.^ 

1.  That  the  Court  below  had  jurisdiction.  . 

2.  That  the  proprietary  interest  of  Madrazo,  in  the  Isabeli- 
ta,  and  slaves,  and  the  illegal  outfit  of  the  Successor,  are 
sufficiently  proved;  and  he  is  consequently  entitled  to  restitu- 
tion. 

The  original  grant  of  jurisdiction,  in  such  cases,  to  the 
Courts  of  the  United  States,  is  ample.  2d  sect,  3d  art  Cons. 
XJ.  S.  The  admiralty  jurisdiction  is,  "  of  all  cases  of  admiralty, 
a  maritime  jurisdiction, "  generally,  without  restriction;  whe- 
ther they  arise  under  the  Constitution,  laws,  and  treaties  of  the 
United  States,  or  the  law  of  nations. 

The  grant  of  common  law  and  equity  jurisdiction,  is  con- 
fined to  cases  arising,  under  the  constitutional  laws  and  trea- 
ties of  the  Union.  Before  the  amendent  to  the  Constitution, 
the  Courts  of  the  United  States  must  have  taken  cognizance 
of  admiralty  cases;  although  a  state  were  directly  interested, 
or  even  a  party  on  tht  record. 

Even  since  the  amendment,  there  are  case's  in  which  it  is 
presumed  these  Courts  may  take  jurisdiction,  although  a  state 
be  a  party.  The  second  clause  of  the  tenth  section  of  the  se- 
cond article  of  the  Constitution,  prohibits  the  states  from  keep- 
ing troops,  or  ships  of  war,  only  in  tin^e  of  peace.  In  time  of 
war,  they  may.  During  actual  hostilities,  there  is  nothing  to 
prevent  a  s^te  -from  fitting  out  a  ship  of  war,  or  even  a  fleet, 
for  defence,  or  annoyance;  and  the  lawful  prizes  made  by  such 
a  fleet,  it  is  presumed,  would  be  the  property  of  the  state — a 
state  may  exercise  this  power.  Congress  have  the  right  to 
make  rules  concerning  captures.  Such  rules  are  the  supreme 
law.  But  if  all  captures,  made  by  state  cruisers,  are  to  be 
tried  in  state  tribunals,  how  lone  could  the  rules  of  Congress 
concerning  captures  be  enforced;  or  the  belligerent  rights  of 
the  Union  be  exerted,  without  the  violation  of  justice  to  neu- 
tral nations  ? 

To  the  great  powers  of  war  and  peace^  must  be  attached 
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those  of  making  war  efficient,  and  peace  secure.  Unjust  judg^ 
meats,  unredressed,  are  among  the  causes  of  war.  But  if  the 
state  tribunals  are  to  decide  in  the  last  resort,  upon  captures 
made  by  their  own  vessels,  where  neutral  claimants  are  con- 
cerned ;  the  whole  may  be  involved  in  war,  by  the  misconduct 
of  a  part. 

This  Court  will  not  adopt  such  a  construction  of  the  amend- 
ment,  unless  it  is  forced  upon  them,  by  its  terms. 

The  language  must  be  clear,  strong,  and  peremptory,  which 
coerces  its  adoption. 

The  grant  distinguishes  between  common  law  and  equity 
jurisdicdon,  and  admiralty  jurisdiction.  They  are  given  by 
distinct  clauses,  and  to  a  different  extent;  and  are  treated  as 
separate  powers.  If  they  are  so  considered — if  the  three  are 
separately  granted,  disdnguishing  each  from  the  other,  and 
two  only  are  taken  away;  does  not  the  third  remain  ? 

If  the  District  Court  were  proceeding  without  jurisdicdon^ 
how  has  it  happened,  that  a  prohibidon  was  not  moved  for  ? 
It  would  lie,  in  such  a  case.  U.  States  vs.  Peters.  S  Doll.  121; 
and  an  appeal  might  be  taken  on  the  decision.  Cohen  vs,  Virgi- 
nia, 6  Wheat.  3^.  The  counsel  referred  to  Publicus,  No.  S), 
and  to  the  debates  of  the  convendons,  on  adopting  the  Consd- 
tudon.  But,  supposing  the  amendment  extends  to,  and  ex- 
cludes, admiralty,  as  well  as  equity  and  common  law  jurisdic- 
don ;  is  this  a  case,  where  the  state  is  a  party  defendant  on 
the  record,  or  in  which  her  rights  are  direcdy  implicated ;  and 
the  process  of  this  Court  must  go  against  her  ?  In  form,  the 
state  is  not  a  party — ^the  informadon  and  claim,  are  by  John 
Clark,  Governor,  in  behalf,  &C.  The  proceeding,  if  state  in- 
terests are  implicated,  is  not  agaimt  a  state,  but  oy  a  state;  the 
state,  if  a  party  at  all,  is  the  actor.  In  substance,  it  is  a  judi- 
cial proceeding,  at  the  instance  of  a  state ;  in  which  she  seeks 
the  aid  of  the  United  States'  Courts,  to  give  effect  to  a  dtle 
claimed  in  her  behalf,  under  the  United  States'  Laws.  In  ef« 
feet,  the  sentence  and  process  of  the  Court,  will  operate  not 
upon  the  state,  but  on  individuals.  Osborne  V8.  The  Bank  of 
the  United  States.  9  Wheat.  738,  and  the  United  States  »«. 
Bright,  3  wfm.  Law  Journal,  216. 

Has  the  state  of  Georgia  really  any  interest  in  these  Afri- 
cans ?  The  claim  set  up,  is  under  the  Act  of  Congress  of  1807, 
prohibiting  the  ^lave  trade;  which  places  Africans  illegally  im* 
ported,  at  the  disposidon  of  the  state  into  which  they  are 
orottghjt;  and  the  Act  of  Georgia  of  November  1817,  ordering 
them  to  be  sold,  unless  taken  by  the  Colonizadon  Society,  and 
all  expenses  since  capture  and  condemnadon  paid.  Before  any 
decree  upon  this  informadon — before  it  was  even  filed,  all  that 
part  of  the  Act  of  1807,  under  which  Creorgia  could  derive 
any  tide,  was  repealed.  Act  of  1818.  hig.  Dig, 
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The  title  to  property  forfeited,  or  liable  to  forfeiture,  is  not 
divested,  till  it  is  libelled  and  condemned ;  and  if  there  be  an 
appeal,  not  until  sentence  of  condemnation  is  rendered,  in  the 
appellate  tribunal  Yeaton  v«.  The  United  States,  5  €r.  281-3. 

If  the  statute  creating  the  forfeiture,  be  repealed  before  final 
sentence,  without  reserving  the  right  to  punish  cases  arising 
under  it,  condenmation  cannot  take  place,  Schooner  Rachael 
V8.  The  United  States,  6  Cra.  329.  The  Irresistible,  6  Wheat. 
551. 

Until  the  condemnation,  the  state  has  no  right  to  the  Afri* 
cans. 

After  condemnation,  indeed,  the  importer's  title  is  divested, 
by  relation,  back  to  the  act  of  forfeiture.  But  until  condemna- 
tion,  his  title  is  not  divested. 

The  right  of  the  state,  depends  upon  the  result  of  a  judicial 
investigation;  which,  when  a  forfeiture  is  ascertained  by  final 
sentence,  gives  it  relation  back  to  the  time  of  the  act  commit- 
ted, and  from  that  period  divests  the  importer,  and  invests  the 
state,  with  his  title.  But  if  pending  the  proceedings  the  Act 
is  repealed,  the  judicial  proceeding  necessary  to  give  effect  to 
the  claim  ot  the  state,  can  have  but  one  resuR. 

That  claim  must  be  rejected. 

The  proposition,  that  the  Courts  of  the  United  States  have 
not  jurisdiction  in  such  a  case,  then,  comes  to  this -an  alleg- 
ed right,  in  a  state,  though  dependent  upon  the  result  of  a  ju- 
dicial inquiry,  may  be  set  up,  to  preclude  that  inquiry,  upon 
the  result  of  which  it  depends.  And  that,  even  though  the 
Court  could  look  into  the  question,  must  determine  that  no 
right,  in  fact,  exists. 

Under  this  Act,  there  was  no  authority  to  sell  the  Africans 
before  condemnation;  and  the  money,  if  in  the  treasury*,  is 
there  by  the  unauthorized  act  of  an  individual,  and  in  violation 
of  the  law. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Courts 

Some  time  in  the  year  1817,  Juan  Madrazo,  a  Spaniard,  re- 
siding in  the  Island  of  Cuba,  enga^d  in  the  slave  trade,  fit- 
ted out  a  vessel  for  the  coast  of  Africa,  which  procured  a  car- 
go of  Africans;  and  on  its  return,  in  the  autumn  of  1817,  was 
captured  by  a  privateer  sail,  under  the  flag  of  one  of  the  gov- 
ernments of  Spanish  America,  and  carried  into  Amelia  Island; 
where  the  vessel  and  cargo  were  condemned  by  a  tribunal,  es- 
tablished by  Aury,  the  authority  of  which  has  not  been  acknow- 
ledged in  this  country.  The  Africans  were  purchased  by 
William  Bowen,  and  were  ccmducted  into  the  Creek  nation; 
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within  the  limits  of  the  state  of  Georgia,  where  they  were  sda- 
ed  by  M'Queen  M'lntosh,  a  revenue  officer,  at  Darien,  in 
Georgia,  early  in  January  1818,  under  the  Act  of  1807;  which 
prohibits  the  importation  or  bringing  into  the  United  States, 
of  any  negro,  mulatto,  or  person  of  colour.  This  Act  annuls 
the  title  of  the  importer,  or  any  person,  claiming  under  him, 
to  such  negro,  mulatto,  or  person  of  colour,  and  declares 
that  such  persons  ^  shall  remain  subject  to  any  regulation,  not 
contravening  the  provisions  of  this  Act,  which  the  legislatures 
of  the  several  states  or  territories,  at  any  time  hereafter,  may 
make  for  disposing  of  such  negro,  mulatto,  or  person  of  co- 
lour." 

In  December  1817,  the  legislature  of  Georgia  passed  an 
Act,  which  empowered  the  governor  to  appoint  some  fit  and 
proper  person  to  proceed  to  all  such  ports  and  places  within 
this  state,  as  have  or  may  have,  or  may  hereafter  hold  any  ne- 
groes, mulattoes,  or  persons  of  colour,  as  have  been,  or  may 
hereafter  be  seized  or  condemned  under  the  above  recited  Act 
of  Congress,  and  who  may  be  subject  to  the  control  of  this 
state;  and  the  person  so  apppointed  shall  have  full  power  and 
authority  to  receive  all  such  negroes,  mulattoes,  or  persons  of 
colour,  and  to  convey  the  same  to  Milledgeville,,  and  place 
them  under  the  immediate  control  of  the  executive  of  this 
state. 

The  second  section  authorizes  the  governor  to  sell  such  ne- 
groes, mulattoes,  or  persons  of  colour,  in  such  manner  as  he 
may  think  most  advantageous  to  the  state. 

The  third  directs  that  they  may  be  delivered  up  to  the  Co- 
lonization Society,  on  certain  conditions  therein  expressed;  pro- 
vided the  application  be  made  before  the  sale. 

Under  this  Act,  the  Africans  brought  in  by  William 
Bowen,  were  delivered  up  to  the  governor  of  Georgia,  who 
sold  the  greater  number  of  them,  and  paid  the  proceeds, 
amounting  to  38,000  dollars,  into  the  treasury  of  the  state* 
The  Colonization  Society  api^lied  for  those  remaining  unsold, 
amounting  to  rather  more  than  twenty,  and  offered  to  comply 
with  the  conditions  prescribed  in  the  Act  of  December  1817. 

In  May,  1820,  the  governor  of  Georgia  filed  an  information 
in  the  District  Court  of  Georgia,  stating  the  violation  of  the 
Act  of  Congress,  that  the  Africans  were  placed  under  the 
immediate  control  of  the  executive  of  the  state,  where  they 
awaited  the  decree  of  the  Court.  He  states  the  application 
made  on  the  pari  of  the  Colonization  Society,  with  which  he 
is  desirous  of  complying,  as  soon  as  he  shall  be  authorized  to  do 
so  by  the  decree  of  the  Court 

In  November  1820,  William  Bowen  filed  his  claim  to  the 
said  Africans,  alleging  that  they  were  his  property— that  they 
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had  not  been  brought  into  the  United  States  in  violation  of 
tiie  Act  of  Congress;  but  were  seized  while  passing  through  the 
Creek  nation,  on  their  way  to  West  Florida. 

In  February  1821,  Juan  Madrazo  filed  his  libel,  alleging  that 
the  Africans  were  his  property — that  on  the  return  voyage 
from  Africa,  they  were  captured  by  the  privateer  Successor^ 
commanded  by  an  American,  and  fitted  out  in  an  American 
port — that  the  vessel  and  cargo  were  carried  into  Amelia  Isl- 
and, and  condemned  by  an  unauthorized  tribunal ;  after  which 
they  were  brought  by  the  purchaser  into  the  Creek  nation, 
where  they  were  seized  by  an  officer  of  the  United  States- 
brought  into  the  limits  of  the  district  of  Georgia,  and  deliver- 
ed over  to  the  government  of  that  state,  in  pursuance  of  an 
Act  of  the  General  Assembly,  carrying  into  effect  an  Act  of 
Congress,  in  that  case  made  and  provided.  That  a  part  of  the 
slaves  were  sold,  and  the  proceeds,  amounting  to  38,000  dol- 
lars, or  more,  paid  into  the  treasury  of  the  state;  and  that  the  re- 
sidue, amounUng  to  twenty-seven  or  thirty,  remain  under  the 
control  of  the  governor. 

The  libel  denies  that  the  laws  of  the  United  States  have 
been  violated,  and  prays  that  admiralty  process  may  issue  to 
take  possession  of  the  slaves  remaining  under  the  control  of 
the  governor  of  Georgia;  and  that  the  governor  and  all  others 
concerned,  should  be  cited  to  show  cause  why  the  said  slaves 
should  not  be  restored  to  Juan  Madrazo,  and  the  proceeds  of 
those  which  had  been  sold,  paid  over  to  him* 

Upon  this  libel  a  monition  was  issued  to  the  governor  of 
Georgia,  who  appeared  and  filed  a  claim  on  behalf  of  the 
state;  in  which  he  says,  that  the  slaves  were  brought  into  the 
state,  in  violation  of  the  Act  of  Congress,  and  that  they  were 
taken  into  the  possession  of  the  executive  of  the  state,  in  pur- 
suance of  the  Act  of  the  state  legislature,  enacted  to  carry  the 
Act  of  Congress  into  effect.  That  a  number  of  the  said  slaves 
have  been  sold,  and  the  proceeds  paid  into  the  treasury,  where 
they  have  become  a  part  of  the  funds  of  the  state,  not  subject 
to  his  control,  or  to  the  control  of  the  treasurer.  That  the 
residue  of  the  said  slaves,  who  remain  unsold,  have  been  de- 
manded under  the  law,  by  the  Colonization  Society. 

Process  was  also  issued  against  the  Africans,  but  was  not  ex- 
ecuted. The  two  causes  came  on  together,  and  the  District 
Court  dismissed  the  claim  of  Bowen,  and  also  dismissed  the 
libel  of  Madrazo,  and  directed  that  the  slaves  remaining  unsold 
should  be  delivered  by  the  marshal  to  the  governor  of  the 
state,  and  that  the  proceeds  of  those  sold,  should  remain  in 
the  treasury. 

Both  Bowen  and  Madrazo  appealed  to  the  Circuit  Court 
At  the  hearing  in  the  Circuit  Court,  the  sentence,  dismissing 
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the  claim  of  Bo  wen,  was  affirmed.  That  dismissing  the  libd 
of  At adrazo  was  reversedf  and  a  decree  was  made,  that  the  slaves 
remaining  unsold,  should  be  delivered  to  him ;  on  his  giving 
security  to  transport  them  out  of  the  United  States— and  far- 
ther, that  the  proceeds  of  those  which  were  sold,  should  be 
paid  to  him.  From  this  decree,  the  governor  of  Georgia 
and  William  Bowen  have  appealed  to  this  Court 

A  question,  preliminarily  to  the  examination  of  the  title  to 
the  Africans,  which  were  Uie  subject  of  these  suits,  and  to  the 
proceeds  of  those  which  were  sold,  iias  been  made  by  the 
coansel  for  the  state  of  Georgia.  He  contends,  that  this  is  es- 
sentially, and  in  form,  a  suit  ag^nst  the  state  of  Georgia;  and 
therefore  was  not  cognizable  in  the  District  Court  of  the  United 
States. 

The  process  which  issued  from  the  Court  of  Admiralty  not 
having  been  executed,  the  res  was  never  in  possession  of  that 
Court.  The  libel  of  Madrazo  therefore,  was  not  a  proceeding 
against  the  thing,  but  a  proceeding  against  the  person  for  the 
thing.  This  appeal  carried  the  cause  into  the  Circuit  Court, 
as  it  existed  in  the  District  Court,  when  the  decree  was  pro- 
nounced. It  was  a  libel,  demanding,  personally,  from  the  go- 
vernor of  Georgia,  the  Africans  remaining  unsold,  and  the 
proceeds  of  those  that  were  sold,  which  proceeds  had  been 
paid  into  the  treasury. 

Pending  this  appeal,  the  governor  filed  a  paper  in  the  nature 
of  a  stipulation,  consenting  to  hold  the  Airicans  claimed  by 
the  libel  of  Madrazo,  subject  to  the  decree  of  the  Circuit 
Court;  if  it  should  be  determined  that  the  claim  in  the  Circuit 
Court  had  priority  to  sundry  executions,  levied  on  them  by 
the  sheriff  of  Baldwin  county.  Had  this  paper  been  filed  in 
the  District  Court,  it  would  have  been  a  substitute  for  the  Afri- 
cans themselves,  and  would,  according  to  the  course  of  the 
admiralty, have  enabled  that  Court  to  proceed  in  like  manner 
as  if  its  process  had  been  served  upon  them.  The  libel  would  then 
have  been  in  rem.  Could  this  paper,  when  filed  in  the  Circuit 
Court,  produce  the  same  effect  on  the  cause  ? 

We  think  it  could  not 

The  paper  in  nature  of  a  stipulation,  is  a  mere  substitute  for 
the  process  of  the  Court;  and  cannot,  we  think,  be  resorted  to, 
where  the  process  iiself  could  not  be  issued  according  to  law. 
The  process  could  not  issue  legally  in  this  case,  l>ecause  it 
would  be  the  exercise  of  original  jurisdiction  in  admiralty; 
which  the  Circuit  Court  does  not  possess. 

This  cause  therefore  remained  in  its  character  a  libel  against 
the  person  of  the  govenior  of  Georgia,  for  the  Africans  in  his 
possession  as  govei*nor,  and  for  the  proceeds,  in  the  treasury,  of 
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those  which  had  been  sold.  Could  the  District  Court  exercise 
jurisdiction  in  such  a  cause? 

Previous  to  the  adoption  of  the  11th  amendment  to  the  Con- 
stitution, it  was  determined  that  the  judicial  power  of  the  Uni- 
ted States,  extended  to  a  case  in  which  a  state  was  a  party  de- 
fendant. Tliis  principle  was  settled  in  the  case  of  Chisholm  v§, 
Georgia.  2  DaL  419.  In  that  case,  the  state  appears  to  have 
been  nominally  a  party  on  the  record.  In  the  case  of  Hollings- 
worth  V8.  Virginia,  also,  in  3  Ikd.  378,  the  state  was  nominally 
a  party  on  the  record.  In  the  case  of  Georgia  vs,  Brailsford^  2 
Dal,  402,  the  bill  was  filed  by  his  excellency  Edward  Telfair, 
Esq.  Governor  and  Commander  in  Chief,  in  and  over  the  state 
of  Georgia,  in  behalf  of  the  said  state.  No  objection  was  made 
to  the  jurisdiction  of  the  Court,  and  the  case  was  considered 
as  one  in  which  the  Supreme  Court  had  original  jurisdiction, 
because  a  state  was  a  party*  In  the  case  of  New  York  V8»  Con- 
necticut, 4  Dal,  3,  both  the  states  were  nominally  parties  on  the 
record.  No  question  was  raised  in  any  of  the  cases  respecting  the 
style  in  which  a  state  should  sue  or  be  sued ;  and  the  presump- 
tion is  that  the  actions  were  admitted  to  be  properly  brought 
In  the  case  of  Georgia  vs.  Brailsford,  the  action  is  not  in  the 
name  of  the  state,  but  it  is  brought  by  its  chief  magistrate  in 
behalf  of  the  state.  The  bill  itself  avows,  that  the  state  is  the 
actor,  by  its  governor. 

There  is,  however,  no  case  in  which  a  state  has  been  sued  with" 
out  making  it  nominally  a  defendant. 

Fowler  et  al.  vs,  Lindsey  et  al.  3  Dal.  411,  was  a  case  in  which 
an  attempt  was  made  to  restrain  proceedings  in  a  cause  de- 
pending in  a  Circuit  Court ;  on  the  allegation  that  a  controver- 
sy respecting  soil  and  jurisdiction  of  two  states,  had  occurred 
in  it. 

The  Court  determined  that  a  state,  not  being  a  party  on  the 
record,  nor  directly  interested,  the  Circuit  Court  ought  to  pro- 
ceed in  it.  In  the  United  States  vs.  Peters,  the  Court  laid  down 
the  principle,  that  although  the  claims  of  a  state  may  be  ulti- 
mately affected  by  the  decision  of  a  cause,  yet  if  the  state  be 
not  necessarily  a  defendant,  the  Courts  of  the  United  States 
are  bound  to  exercise  jurisdiction. 

In  the  case  of  Osbourne  vs,  the  Bank  of  the  United  States,  9 
lHuat,  738,  this  question  was  brought  more  directly  before  the 
Court  It  was  argued  with  equal  zeal  and  talent,  and  decided  on 
great  deliberation.  In  that  case,  the  auditor  and  treasurer  of  the 
state  were  defendants,  and  the  title  of  the  state  itself  to  the 
subject  in  contest  was  asserted.    In  that  case,  the  Court  said. 

It  may,  we  think,  be  laid  down  as  a  rule,  which  admits  of  no 
cjLception,  that  in  all  cases  where  jurisdiction  depends  on  the 
party,  it  is  the  party  named  in  the  record."  The  Court  added. 
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**thc  State  not  being  a  party  on  the  record,  and  the  Court  havs- 
ing  jurisdiction  over  those  who  are  parties  on  the  record,  the 
true  question  is  not  one  of  jurisdiction^  but  whether,  iu  the  ex- 
ercise of  its  jurisdiction,  the  Court  ought  to  make  a  decree 
against  the  defendants ;  whether  they  are  to  be  considered  as 
having  a  real  interest,  or  as  being  oiJy  nominal  parties." 

The  information  of  the  governor  ot  Georgia  professes  to  be 
filed  on  behalf  of  the  state,  and  is  in  the  language  of  the  bill, 
filed  by  the  governor  of  Georgia  on  behalf  of  the  state,  against 
Bndlsford. 

JSf  therefore,  the  state  was  properly  considered  as  a  party  in 
thai  case,  it  may  be  considered  as  a  party  in  this. 

The  libel  of  Madrazo,  alleges  that  the  slaves  which  he 
claims,  "  were  delivered  over  to  the  government  of  the  state  of 
Georgia,  pursuant  to  an  Act  of  the  General  Assembly  of  the 
aud  state,  carrying  into  effect  an  Act  of  Congress  of  the  Uni- 
ted States,  in  that  case  made  and  provided ;  a  part  of  the  said 
slaves  sold,  as  permitted  by  said  Act  of  Congress,  and  as  di- 
rected by  an  Act  of  the  General  Assembly  of  the  said  state;  and 
the  proceeds  paid  into  the  treasury  of  the  said  state,  amount" 
ing  to  thirty-eight  thousand  dollars,  or  more." 

The  governor  appears,  and  files  a  claim  on  behalf  of  the 
state,  to  the  slaves  remaining  unsold,  and  to  the  proceeds  of 
those  which  are  sold.  He  states  the  slaves  to  be  in  jiossession 
of  the  executive,  under  the  Act  of  the  Legislature  of  Georgia, 
made  to  give  effect  to  the  Act  of  Congress  on  the  subject  of 
negroes,  mulattoes  or  people  of  colour,  brought  illegally  into 
the  United  States;  and  the  proceeds  of  those  unsold  to  have  been 
paid  in  the  treasury,  and  to  be  no  longer  under  his  control. 

The  case  made, in  both  the  libel  and  claim,  exhibits  a  demand 
for  money  actually  in  the  treasury  of  the  stale,  mixed  up  with 
its  general  funds,  and  for  slaves  in  possession  of  the  govern* 
ment.  It  is  not  alleged,  nor  is  it  the  fact,  that  this  money  has 
been  brought  into  the  treasury,  or  these  Africans  into  the  pos- 
session of  the  executive,  by  any  violation  of  an  Act  of  Congress. 
The  possession  has  been  acquired,  by  means  which  it  was  law 
ful  to  employ. 

The  claim  upon  the  governor,  is  as  a  governor ;  he  is  sued, 
not  by  his  name,  but  by  his  title.  The  demand  made  upon  him^ 
is  not  made  personally,  but  officially. 

The  decree  is  pronounced  not  against  the  person,  but  the  of- 
ficer, and  appeared  to  have  been  ]ironounced  against  the  suc- 
cessor of  the  original  defendant;  as  the  appeal  bond  was  executed 
by  a  different  governor  from  him  who  hied  the  informatioui  In 
such  a  case,  where  the  chief  magistrate  of  a  state  is  sued,  not 
by  his  name,  but  by  his  style  of  office,  and  the  claim  made 
upon  him  is  entirely  in  his  official  character,  we  think  tltc 
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atate  itself  may  be  considered  as  a  party  on  the  record.  If 
the  state  is  not  a  party,  there  is  no  party  against  whom  a 
decree  can  be  made.  No  person  in  his  natural  capacity  is 
brought  before  the  Court  as  defendant.  This  not  being  a  pro- 
ceeding against  the  thing,  but  against  the  person,  a  person  ca- 
pable of  appearing  as  defendant,  against  whom  a  decree  can  be 
pronounced,  must  be  a  party  to  the  cause  before  a  decree  can 
be  regularly  pronounced. 

But  were  it  to  be  admitted,  that  the  governor  could  be  con- 
sidered as  a  defendant  in  his  personal  character,  no  case  is  made 
which  justifies  a  decree  against  him  personally.  He  has  acted 
in  obedience  to  a  law  of  the  state,  made  for  the  purpose  of 
giving  effect  to  an  Act  of  Congress;  and  has  done  nothing  in 
violation  of  any  law  of  the  United  States. 

The  decree  is  not  to  be  considered  as  made  in  a  case  in 
which  the  governor  was  a  defendant,  in  his  personal  character; 
nor  could  a  decree  against  him,  in  that  character,  be  supported. 

The  decree  cannot  be  sustained  as  against  the  state,  because, 
if  the  11th  amendment  to  the  Constitution,  does  not  extend 
to  proceedings  in  admiralty,  it  was  a  case  for  the  original  jli- 
risdiction  of  the  Supreme  Court  It  cannot  be  sustained  as  a 
suit,  prosecuted  not  against  the  state  but  against  the  thing;  be- 
cause the  thing  was  not  in  possession  of  the  District  Court. 

We  are  therefore  of  opinion,  that  there  is  error  in  so  much 
of  the  decree  of  the  Circuit  Court,  as  directs  that  the  said 
slaves  libelled  by  Juan  Madrazo,  and  the  issue  of  the  females  now 
in  the  custody  of  the  government  of  the  state  of  Georgia,  or  the 
agent  or  agents  of  the  said  state,  be  restored  to  the  said  Ma- 
drazo, as  the  legal  proprietor  thereof,  and  that  the  proceeds  of 
those  slaves,  who  were  sold  by  order  of  the  governor  or  the  said 
state,  be  paid  to  the  said  Juan  Madrazo;  and  that  the  same 
ought  to  be  reversed ;  but  that  there  is  no  error  in  so  much  of 
the  said  decree  as  dismisses  the  information  of  the  governor 
of  Georgia,  and  the  claim  of  William  Bowen. 

Mr.  Justice  Johnson,  disseniiente, — 

By  the  new  and  unexpected  aspect  which  this  cause  has  as- 
sumed, in  this  Court,  I  feel  myself  called  upon  to  accompany 
the  report  of  this  decision  with  a  brief  explanation.  Such  an 
explanation  appears  necessary,  not  less  in  vindication  of  the 
course  pursued  by  the  state  of  Cveorgia,  than  of  the  judicial 
course  of  the  Circuit  Court,  over  which  I  have  the  honour  to 
preside. 

By  the  state  of  facts,  as  now  exhibited,  it  would  appear  as 
if  the  Court  of  the  sixth  circuit  of  the  district  of  (Jeorgia,  had 
been  taking  very  undue  liberties,  both  with  the  executive  and 
ti-easury  departments  of  that  state;  and  that  two  of  the  gover- 
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nors  of  that  state,  acting  in  behalf  of  the  state,  had  first  come  vo- 
Inntarily  into  the  Courts  of  the  United  States,  and  then,  only 
because  the  decision  of  that  Court  was  against  the  rights  they 
ttssertcd,  repudiated  their  own  act,  and  denied  the  jurisdiction 
of  the  very  Court  which  they  had  voluntarily  called  to  decide 
on  their  rights. 

Yet  nothing  can  be  farther  from  the  truth  of  the  case.  The 
real  exposition  of  the  incidents  to  the  cause,  lies  in  this;— that 
the  actual  promatent  cmteatuiio  litis,  was  the  colonizing  society; 
—that  Georgia,  at  least,  in  its  inception,  had  no  interest  in  it ; 
—that  the  govenior  only  regarded  himself  as  a  stake  holder,  to 
the  three  disputants  who  claimed  the  property.  The  slaves, 
as  well  as  the  proceeds  of  tlioso  which  were  sold,  it  is  notori- 
ous, have,  in  fact,  been  delivered  up  by  the  state  to  one  of 
these  claimants. 

It  is  true,  that  in  this  point,  the  legislature  of  the  state  has 
differed  in  opinion  on  the  question  of  right,  from  the  Court 
that  tried  the  cause,  and  surrendered  them  to  Bo  wen,  instead 
of  Madrazo ;  but  this  fact  proves,  that  she  was  not  contending 
for  herself. 

There  is  no  necessity,  however,  for  speaking  out  of  the  re- 
cord on  this  subject.  The  information,  as  well  as  the  claim, 
filed  to  Madrazo's  libel,  both  explicitly  avow,  that,  as  to  the 
slaves  remaining  unsold,  the  governor  was  acting  in  behalf  of 
the  colonizing  society;  and  had  not  the  decision  below  been 
agUQSt  their  claim,  and  on  grounds  which  cannot  be  shaken, 
it  is  fair  to  conjecture,  that  the  exception  here  taken  to  the 
jurisdiction,  would  never  have  been  suggested;  nor  had  that 
society  possessed  a  legal  existence,  so  as  to  prosecute  a  suit, 
in  its  own  name,  is  there  the  least  reason  to  believe,  that  the 
governor  of  Georgia  would  ever  have  presented  himself,  in  the 
Courts  of  the  United  States,  upon  this  subject. 

What  could  he  do  ?  This  property  had  come  legally  into  the 
hands  of  his  predecessor — a  part  had  been  sold — and  the  rest 
transmitted  to  him,  specifically.  Two  parties  presented  them- 
selves, claiming  it  in  their  respective  rights ;  and  having  been 
constituted  by  law,  the  guardian  of  the  rights  of  one;  he  pre- 
sents himself  to  the  only  Court  that  could  take  cognizance  of 
the  cause,  in  order  to  have  the  question  of  right  decided,  be- 
fore he  would  surrender  the  slaves,  in  his  possession,  to  either 
claimant.  The  money  raised  from  the  sales,  he  disavows  hav- 
ing any  control  over. 

But,  in  the  progress  of  the  cause,  incidents  occur  which  pro- 
duce a  total  change  in  the  views  and  interests  of  parties.  A 
third  party  arises,  and,  on  the  clearest  proofs  and  best  establish- 
ed principles,  has  made  out  the  proprietary  interest  to  be  in 
himself.  An  appeal  is  taken  to  this  Court ;  and  pending  the  ap- 
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peal|  the  part^  who  had  Cedled  in  every  Court  below,  and  must 
tail,  wherever  the  rights  are  subjected  to  judicial  cog^izancei 
succeeds  in  prevailmg  on  the  legislature  to  abandon  the  pro- 
perty to  him. 

Thus,  then,  the  colonizing  society  have  lost  all  hopes  from 
a  suit  at  law;  Bowen  has  obtained  the  property;  the  legis- 
lature that  gave  it  to  him,  can,  at  least,  feel  no  desire  to  have 
MadrBZO*8  rights  confirmed  in  this  Court;  and  all  became 
interested  in  overturning  their  own  work,  and  crushing  Ma- 
drazo's  interest  under  the  ruins. 

It  is  certainly  a  purpose  which  cannot  be  willingly  favoured 
in  a  Court  of  justice;  and  I  meet  it,  with  the  most  thorough 
conviction  that  the  law  is  not  with  the  appellants,  on  the  ob- 
jections to  the  jurisdiction  of  the  Court  below,  which  have 
now,  here,  for  the  first  time,  been  moved  and  argued. 

There  are  two  exceptions  taken  to  the  exercise  of  jurisdic- 
tion, in  the  Court  below : — 

1.  That  a  state  was  a  partv,  &c« 

8.  That  the  jurisdiction  ot  the  District  Court  never  attach- 
ed, because  the  res  subjeciOj  was  never  actually  in  possession  of 
that  Court. 

The  facts  were  these, — the  negroes  were  certainly  brought 
into  the  United  States,  in  contravention  of  the  Act  of  Con- 
gress of  1807.  That  Act  creates  a  forfeiture,  inasmuch  as  it 
divests  the  owner  of  all  property  in  the  slaves  so  brought  in ; 
and  by  another  provision,  it  is  left  to  the  states  to  dispose  of 
such  persons  of  colour,  in  any  manner  they  may  think  proper, 
not  contravening  the  provisions  of  that  Act.  The  state  of 
Georgia,  by  law,  authorized  their  governor  to  appoint  an  agent 
to  receive  such  persons  of  colour,  and  deliver  them  to  the  exe- 
cutive, to  be  sold,  unless  applied  for,  by  the  colonizing  socie- 
ty; and  if  so  applied  for,  then  to  be  delivered  into  their  pos- 
session. 

These  slaves  were  seized  by  a  revenue  officer  of  the  United 
States,  and  voluntarily  delivered  to  governor  Rabun,  then  go- 
vernor of  Georgia;  who  had  sold  all,  except  about  thirty,  be- 
fore the  society  applied  to  him,  agreeably  to  the  provisions  of 
the  Act, 

The  Georgia  law  contains  no  express  instructions  to  the  go- 
Temor,  how  to  dispose  of  the  proceeds  of  the  sales.  It.  author- 
izes him  to  sell,  after  sixty  days  notice,  in  such  manner  as 
he  may  think  best  calculated  for  the  interest  of  the  state;"  but 
whether  for  cash,  or  credit,  or  to  remain  in,  or  be  shipped 
from,  the  state,  be  meant  by  this  provision,  there  are  no  means 
of  determining.  The  money  was,  in  this  instance,  paid  into 
the  treasury;  or,  at  least,  so  the  governor  alleges,  in  his  claim 
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to  the  Madrazo  libel;  and  so  we  are  bound  to  consider  the 
frcta. 

Here,  then,  was  a  case  of  forfeiture,  under  a  law  of  Con- 
rress;  and  the  governor  of  the  state  legally  authorized  to  sue 
fer,  and  recover,  the  thing  forfeited,  and  *^whm  seized  and  con^' 
demned,"  as  the  Cveorgia  law  expresses  it,  to  sell  it  on  one  state 
of  facts;  on  another,  to  deliver  it  to  the  colonizing  society.  Who 
was  to  sue  for  this  forfeiture;  if  not  the  state,  or  the  govemoFi 
as  its  representative?  The  society  could  not,  for  it  had  no  exist- 
ence in  law. 

The  governor  accordingly  sold  the  greater  part;  and  his  suc- 
cessor filed  an  information  in  the  District  Court  of  the  United 
States,  to  have  the  residue  condemned,  that  he  might  deliver 
them  to  that  society.  To  this  libel  and  information,  Bowen 
filed  his  claim  and  answer;  and,  while  that  suit  was  pending, 
Madrazo  filed  his  libel  in  the  District  Court,  praying  process 
against  the  Africans  remaining  in  the  governor's  hands,  and 
the  proceeds  of  those  which  were  sold.  On  this  libel  a  war- 
rant of  arrest  was  issued  against  the  slaves,  and  a  monition  to 
the  governor  and  all  concerned,  in  relation  to  the  whole  sub* 
ject  of  Madrazo's  claim. 

The  warrant  of  arrest  was  not  served  in  the  District  Court; 
but  governor  Clarke,  successor  of  governor  Rabun,  appeared 
to  the  monition,  without  protest^  and  filed  a  claim  to  the  Afri- 
cans, in  behalf  of  the  society;  as  to  the  proceeds  of  those 
which  had  been  sold,  he  simply  answers,  that  they  had  been 
paid  into  the  treasury,  where  they  remained  mixed  up  with  the 
treasure  of  the  state,  and  beyond  his  control. 

The  pleadings  were  in  this  state,  when  the  district  Judge 
entered  upon  a  plenary  hearing  of  the  case,  taking  into  view 
the  infonnation  of  the  governor  with  Bowen's  claim,  and  the 
libel  of  Madrazo  with  the  governor's  claim  and  answer;  and 
thereupon  sustained  the  information,  and  dismissed  Bowen's 
claim  and  Madrazo's  libel. 

Bowen  and  Madrazo  appealed;  and,  on  the  hearing  in  the 
Circuit  Court,  where  a  body  of  new  evidence  was  introduced; 
the  decree  of  the  District  Court  was  reversed,  and  the  inform- 
ation and  Bowcn's  claim  dismissed. 

But  having  proceeded  so  far,  the  Circuit  Court  found  it- 
self thus  situat(;d. 

As  the  District  Court  had  sustained  the  information,  it 
would  have  been  nugatory  to  enforce  its  warrant  of  arrest  up- 
on the  slaves,  since  they  were  already  in  possession  of  the 
state.  Madrazo's  libel  being  dismissed  in  that  Court,  no  fur- 
ther steps  were  taken,  to  render  the  res  subjecta^  into  actual 
possession. 

But,  when  the  information  was  dismissed,  and  Madrazo's 
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libel  sustained  in  the  Circuit  Court,  it  followed,  that  it  was 
error  in  the  District  Courts  not  to  have  enforced  the  service  of 
the  warrant  of  arrest  on  the  slaves,  or  done  some  equivalent 
act.  Thus  situated,  the  Circuit  Court  could  not  send  back  the 
cause;  because,  bv  the  24th  section  of  the  Judiciary  Act  of 
1789,  the  Circuit  Court  is  required  to  go  on  and  make  such 
decree,  as  this  District  Court  ought  to  have  made.  That 
Court  thought  that  the  obligation  to  perform  this  duty,  carried 
with  it  all  the  incidents  necessary  to  perform  it,  and  ordered 
process  accordingly.  To  this,  the  governor  again,  without  pro- 
test, responded,  by  voluntarily  entering  into  a  stipulation  to 
hold  the  slaves,  subject  to  the  order  of  that  Court ;  and  then 
the  Court,  consideruig  itself  legally  in  possession  of  the  re«, 
made  the  decree  in  favour  of  Madrazo,  wliich  is  here  brought 
up  for  revision. 

On  the  question  of  right,  upon  the  evidence  before  the  Cir- 
cuit Court,  there  can  scarcely  be  two  opinions.  The  car^ 
was  Madrazo's — it  was  captured  by  a  privateer — fitted  out  m 
Baltimore — run  into  Fernandina — there  sold  to  Bo wett— carried 
across  the  country  to  the  Creek  agency,  within  the  limits  of 
the  United  States,  and  where  its  jurisdiction  attached,  not- 
withstanding the  Indian  title  existed — and,  although  Bowen, 
the  tortiou  sowner,  committed  an  offence  by  introducing  them 
into  the  country;  Madrazo  was  not  privy  to  that  offence,  and 
was  innocent  of  any  act  that  could  work  a  forfeiture  of  his 
interest. 

But  the  question  now  to  be  considered,  is  exclusively  that  of 
jurisdiction ;  and  it  is  insisted,  first,  that  as  the  state  was  a 
party,  and  the  party  defendant  in  both  cases,  in  the  Circuit 
Court,  that  Court  could  not  maintain  jurisdiction  of  the  sub- 
ject 

That  a  state  is  not  now  suable  by  an  individual,  is  a  ques- 
tion on  which  the  Court  below  could  not  have  paused  a  mo- 
ment. 

The  11th  amendment  to  the  Constitution,  put  that  question 
at  rest  for  ever.  But  where  is  the  provision  of  the  Constitu- 
tion, which  disables  a  state  from  suing  in  the  Courts  of  the 
Union  ? 

The  second  section  of  the  third  article,  extends  the  judicial 
power  of  the  United  States,  to  all  cases  arising  under  the  Law 
of  the  United  States,  and  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  between  two  or  more  states, 
between  a  state  and  citizens  of  another  state — and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects. 

It  is  true,  the  next  section  provides,  that,  in  all  cases  in 
which  a  state  shall  be  a  party,  tlie  Supreme  Court  shall  have 
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original  jurisdiction.  But,  it  is  obvious,  that  original,  does  not 
mean  exclusive;  and,  in  the  13th  section  of  the  Judicial  Act, 
of  1789,  it  is  so  treated ;  since  the  legislature  there  declares, 
in  what  instances  the  jurisdiction  of  the  Supreme  Court  shall 
be  exclusive,  and  in  what  concurrent,  when  a  state  is  a  party. 
The  words  of  that  section  are:  ^*The  Supreme  Court  shall 
have  exclusive  jurisdiction  of  all  controversies  of  a  civil  nature^ 
where  a  state  is  a  party,  except  between  a  state  and  its  citizens ^ 
and  except  also  between  a  state,  and  citizens  of  other  states, 
and  aliens;  in  which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction." 

Now,  considering  this  section  in  connexion  with  the  Con- 
stitution, it  is  obvious,  that  the  word  exclusive,  there  used^ 
must  be  considered  as  applying  solely  to  the  Courts  of  the 
United  States ;  since  it  never  could  have  been  imagined,  that 
the  states  were  to  be  restricted  from  suing  in  their  own  Courts, or 
those  of  their  sister  states ;  and  thus  construed,  it  must  carry  the 
implication,  that  the  states  may  sue  in  any  other  Courts  of  the 
United  States,  in  cases  comprised  within  the  jurisdiction  vest- 
ed in  those  Courts, by  the  Judiciary  Act;  provided, the  cause  of 
action,  or  the  parties,  be  such  as  bring  the  suit  within  the 
cases  to  which  the  judicial  power  of  the  United  States  is  ex- 
tended, by  the  Constitution. 

In  a  suit  against  an  alien,  then,  there  can  be  no  question^ 
that  a  state  may  sue  in  the  Circuit  Court ;  and  must  prosecute 
a  suit  there,  if  the  alien  chooses  to  assert  the  right  of  transfer 
secured  to  him,  under  the  12th  section  of  that  Act 

And  so,  with  regard  to  suits  against  consuls,  and  vice-con- 
suls, it  is  perfectly  clear,  that  the  suit  of  a  state  must,  if  the 
defendant  insists  upon  his  right,  be  prosecuted  in  the  District 
Courts  of  the  United  States. 

The  9th  section  of  the  Act,  being  that  which  prescribes  the 
jurisdiction  of  the  District  Courts,  is  explicit  on  this  point* 
But  that  section  embraces  other  cases,  in  which,  without  any 
strained  construction,  the  states  may  assert  the  rights  of  a 
suitor,  in  the  District  Court 

The  words  of  the  section  are :  "  The  District  Courts  shall 
have  exclusive  original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  including  all  seizures  under 
Laws  of  Impost,  Navigation,  and  Trade  of  the  United  States, 
where  seizures  are  made  on  waters,  &c. ;  and  shall  also  have  ex- 
clusive original  cognizance  of  all  seizures  on  land.  Sec;  and  of 
all  suits  for  penalties,  and  forfeitures,  incurred  under  the 
Laws  of  the  United  States." 

Now,  it  is  very  clear,  that  wherever  the  District  Court  is  vest- 
ed with  "exclusive  original  cognizance,"  the  Supreme  Court  can 
possess  no  original  jurisdiction ;  and  such  is  clearly  the  case, 
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with  regard  to  seizures,  and  suits  for  forfeitures,  Under  the 
Laws  of  the  United  States,  and  suits  in  the  admiralty.  And, 
unless  some  reason  can  be  shown,  why  a  state  should  not  pro- 
secute a  suit  for  a  foi*feiture,  under  the  Laws  of  the  United 
States;  it  follows,  with  regard  to  the  information,  that  the  ju- 
risdiction was  rightfully  exercised  by  the  District  Court,  in  the 
present  instance.  The  admiralty  suit  shall  be  separately  consi- 
dered. But  why  may  not  a  state  prosecute  a  suit  for  a  forfeiture, 
under  a  law  of  the  United  States  ?  Take  the  cases  of  a  law  of 
Congress  passed  to  aid  the  states,  in  the  collection  of  a  ton- 
nage duty;  or  of  a  penalty,  under  their  inspection  laws.  In  the 
one  case,  there  may  be  a  seizure  on  the  water,  and  in  tlie  other, 
on  the  land :  in  either,  there  may  be  a  suit  for  a  forfeiture;  and 
in  all,  the  penalty,  might,  very  ratioi.ally,  be  given  to  the  state, 
or  its  prosecuting  officer.  The  present,  so  far  as  it  involves  the 
question  on  the  information,  is  precisely  one  of  those  cases* 
Here  was  a  forfeiture,  incurred  under  a  law  of  the  United 
States;  and  the  benefit  of  it,  wxis  consigned  to  the  states,  if 
they  chose  to  accept  it.  Here  the  state  did  accept  it,  and  au- 
thorized their  executive  to  assert  the  rights  derived  under  the 
Law  of  Congress. 

An  examination  of  the  exceptions  in  the  thirteenth  section 
of  the  Act,  which  marks  out  the  jurisdiction  of  the  Supreme 
Court,  will  throw  light  upon  this  subject 

The  language  of  the  section  is:  "That  the  Supreme  Court 
shall  have  exclusive  jurisdiction  of  all  controversies  of  a  civil 
nature,  where  a  state  is  a  party,  except  between  a  state  and  it$ 
citizens;  and  except  also,  between  a  state  and  citizens  of 
other  states,  or  aliens ;  in  which  latter  case,  it  shall  have  ori- 
ginal, but  not  exclusive  jurisdiction." 

Now,  it  may  seem  unaccountable,  at  first  view,  why  these 
exceptions  should  have  been  extended  to  controversies  between 
a  state  and  its  own  citizens;  since  controversies  between  a 
state  and  its  own  citizens,  is  not  one  of  the  subjects  of  juris- 
diction enumerated  in  the  Constitution.  And  the  solution  is  to 
be  found  in  this,  that  the  grant  of  jurisdiction,  as  to  cases 
arising  under  the  Constitution,  Laws,  &c.  of  the  United  States, 
and  of  admiralty  and  maritime  causes,  is  not  restricted  to,  or 
limited  by  any  relation,  or  description  of  persons.  Controver- 
sies, in  these  branches  of  jurisdiction,  may,  therefore,  by  pos- 
sibility, arise  between  a  state  and  its  own  citizens ;  certainly 
between  a  state  and  the  citizens  of  other  states,  or  aliens,  under 
the  laws  of  the  Union,  or  in  admiralty  and  maritime  cases. 

As  the  law  regards  this  information  as  a  civil  suit,  in  rem^ 
on  the  exchequer  side  of  the  admiralty,  and  it  was  grounded 
on  a  law  of  Congress— the  citizenship  of  the  claimants,  caa 
have  no  influence  on  the  question  of  jurisdiction.  1  think^i 
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bowever,  that  it  appears  somewhere  in  this  voluminous  re- 
cord, that  Bowen  was  a  citizen  of  Georgia ;  but  whether  of  that 
state,  a  sister  state,  or  a  foreign  state,  the  controversy,  if  it  be 
regarded  as  one  with  individuals,  is  expressly  excepted  from 
the  exclusive  jurisdiction  of  the  Supreme  Court;  and,  I  must 
think,  is  within  the  original  jurisdiction  of  the  District  Court. 
And  if  so,  it  follows,  that  the  state  must,  upon  appeal  from 
a  decision  there  made  in  its  favour,  assume  the  attitude  of  a 
defendant  in  any  Court,  into  which  the  cause  may  be  legally 
ttirried,  by  appeal  or  writ  of  error. 

In  England,  the  king  cannot  be  sued,  yet  he  is  daily  brought 
before  the  Appellate  Courts,  as  a  defendant  in  error.  It  has 
long  since  been  decided  that  this  is  legal.  And  thus,  too,  the 
United  States  continually  appears  upon  the  docket  of  this 
Court,  as  a  party  defendant ;  and,  for  the  same  reason,  although 
not  suable  originally,  yet  upon  a  judgment  obtained,  injunc- 
tions have  been  granted  against  parties  who  could  not  other- 
wise have  been  made  deicndants:  as,  for  example,  the  Uni- 
ted States. 

The  thing  is  unavoidable — it  is  incident  to  the  right  of  ap- 
peal Justice  could  not  be  administered  without  it.  There 
would  be  no  reciprocity — the  law  would  operate  unequally,  and 
to  the  prejudice  of  the  citizen. 

There  is  no  compulsory  process  used  to  produce  this  re- 
versed, I  may  say,  nominal,  state  of  parties.  The  cause  is  re- 
moved by  a  citation,  or  other  less  offensive  process,  and  the 
party  appears  in  the  Superior  Court,  if  he  will — if  not,  the 
cause  is  disposed  of  without  an  appearance^ 

So  much  for  the  information,  and  the  appeal  from  the  Dis- 
trict Court  upon  it.  We  will  now  consider  the  rights  of  the 
state,  in  the  relation  in  which  it  stood  to  Madrazo's  libel.  I 
am  considering  the  state,  and  not  the  officers  of  the  state,  as 
the  real  party  to  the  record. 

When  Madrazo's  libel  was  filed,  the  governor's  information 
was  pending;  and  as  Madrazo's  libel  sets  out  the  seizure  and  de- 
livery of  the  slaves  to  the  executive  of  Georgia,  and  the  claims 
advanced  to  the  proprietary  interest  therein ;  it  was  properly 
considered  in  the  District  Court,  in  connexion  with  the  infor- 
mation, and  in  the  double  aspect  of  a  claim  and  libel.  In  the 
case  of  the  Antelope,  the  cross  libel  of  the  Portuguese  was 
treated,  reciprocally,  as  claim  and  libel.  Considered  in  the 
relation  of  a  claim  to  the  information,  it  is  impossible  to  deny, 
that  if  the  state  rightly  preferred  the  information,  it  must  have 
been  bound  by  the  decisions,  both  of  the  District  Court,  and  of 
the  tribunal  to  which  an  appeal  lay  from  the  decision  of  the 
District  Court  upon  that  information,  as  regarded  the  rights 
%{  the  claimants. 
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And  if  we  consider  Madrazo's  libel  in  the  aspect  of  a  suit 
in  the  admiralty,  it  appears  to  me  impossible  to  assign  a  suf- 
ficient reason  why  the  state  should  not  be  equally  bound. 

The  property  or  possession  of  the  state  had  been  acquired 
under  a  capture  at  sea — a  maritime  tort.  It  was  therefore 
clearly  a  case  of  admiralty  jurisdiction.  Where  then  is  the 
limit  to  this  branch  of  the  Jurisdiction  of  the  District  Court? 
No  personal  relation,  description,  or  character,  imposes  any 
such  limit.  The  grant  of  jurisdiction  to  the  United  States, 
and  by  the  United  States  to  the  District  Court,  is  without  re- 
striction— and  it  would  be  singular,  if  a  state  should  be  preclud- 
ed from  the  right  of  appearing  to  assert  its  rights  before  that 
tribunal.  Suppose  the  case  of  a  capture  of  a  library  shipped 
to  state,  and  a  re-capture  and  libel  for  salvage;  surely,  in 
some  form  or  other,  the  state  must  have  a  hearing.  There  is 
nothing  compulsory  upon  the  state — the  right  may  be  aban- 
doned, if  it  will ;  but,  after  preferring  a  claim,  will  it  be  con- 
tended, that  it  may  withdraw  itself  from  the  contest,  under  an 
assertion  of  stale  immunities,  to  the  prejudice  of  individual 
right?  This  is  not  a  new  question  in  the  admiralty — it  is 
considered  by  Godolphin,  who  observes  **  that  for  the  same 
party  in  the  same  cause  to  surmise  and  move  for  a  prohibition 
against  that  jurisdiction,  to  which  himself  had  formerly  sub- 
mitted, and  in  a  cause  which,  by  the  libel,  appears  not  other 
than  maritime,  seems  quite  beside  the  rule  and  practice  of  the 
law."  (JuriscL  of  the  Adnu  p.  116,  117,)  and  the  two  adjudged 
cases  of  Jennings  and  Audley,  (Brow.  Rep.  p.  2.  p.  30,)  and  Bax- 
ter and  Hopes,  (Ibid,)  which  he  cites,  do  fully  establish  that  in 
all  cases  where  the  defendant  admits  the  jurisdiction  of  the  Ad- 
miralty Court,  by  pleading,  then  prohibition  shall  not  be  granted, 
if  it  do  not  appear  that  the  act  was  done  out  of  the  jurisdiction. " 

Now,  in  this  case,  the  state  appeared,  and  claimed  to  the 
monition,  without  protest.  In  the  admiralty  a  claimant  is  an 
actor — and  had  the  decision  of  the  District  Court  been  affirm- 
ed, the  state  would  have  had  the  full  benefit  of  this  interposi- 
tion, as  a  party.  And  again,  at  a  subsequent  period,  the  state 
voluntarily  surrendered  the  res  to  the  Circuit  Court,  and  took 
it  out  again  on  stipulation.  Sec,  and  had  not  this  exception  now 
bceii  taken,  would  have  had  all  the  benefit  of  a  decree  of  res- 
toration, if  made  by  this  Court.  But  it  is  insisted  that  con- 
sent cannot  give  jurisdiction — that  this  is  a  sound  rule,  and  as 
applied  to  the  Common  Law  Courts,  cannot  be  controverted. 
But  is  it  so  in  the  admiralty  ? 

It  must  be  recollected,  that  the  Common  Law  Courts  have 
themselves  released  this  rule,  in  relation  to  the  admiralty.  I 
allude  to  the  controversy  on  the  subject  of  the  stipulation 
bonds,  which  was  finally  abandoned,  on  the  ground  of  the  assent 
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of  the  party,  stipulating  to  submit  to  the  jurisdiction  of  that 
Court.    These  decisions  seem  fully  in  point,  to  the  present 
case.   (2Br,  C,  4-  ^,  97,  98.) 

But  in  the  proceedings,  in  rem,  the  admiralty  wants  no  con- 
sent or  concession  to  enlarge  its  jurisdiction.  All  the  world 
are  parties  to  such  a  suit,  and  bound  by  it,  by  the  common 
consent  of  the  world.  The  interest  of  a  state,  or  the  Uni- 
ted States,  in  the  res  mhjecta^  must  be  affected  by  such  a  de- 
cision. The  question  will  now  be  considered,  whether  the 
want  of  an  actual  reduction  of  the  res  into  possession  in  the 
District  Court,  deprived  that  Court  of  jurisdiction;  or  whether 
if  it  did,  that  circumstance  would  affect  the  appellate  jurisdic- 
tion of  the  Circuit  Court  Also,  whether  on  the  reduction  of  the 
res  into  possession,  there  was  any  assumption  of  original  juris* 
diction  in  the  Circuit  Court  ? 

On  these  points  I  cannot  bring  myself  to  feel  a  doubt,  since  the 
very  failure  in  the  District  Court  to  grant  process  for  reducing 
the  res  into  possession,  would  be  such  a  aamnumirreparabile" 
as  would  sustain  an  appeal  to  the  Circuit  Court.  Otherwise, 
the  very  ground  of  appeal — that  which  gives  jurisdiction, 
would  take  it  away.  And  what,  upon  an  appeal,  would  be  the 
course  of  the  Circuit  Court,  upon  such  a  case  ?  It  has  no 
power  to  remand  the  cause ;  for  the  24th  section  requires,  tha^ 
"  when  a  judgment  or  decree  shall  be  reversed  in  a  Circuit 
Court,  such  Court  shall  proceed  to  render  such  judgment,  or 
pass  such  decree,  as  the  District  Court  should  have  rendered 
or  passed."  This  section,  I  must  believe,  necessarily,  substi- 
tutes the  Circuit  for  the  District  Court,  upon  a  reversal;  and 
vests  it  with  power  to  do  whatever  that  Court  could  have  done, 
or  ought  to  have  done,  originally.  It  is  very  important  here 
to  notice,  that  not  reducing  the  res  into  possession  in  the  Dis- 
trict Court,  was  the  necessary  consequence  of  its  first  error, 
in  sustaining  the  information,  and  dismissing  Madrazo's  libel. 
For  if  Madrazo's  pretensions  were  to  be  considered  as  re- 
jected, there  could  be  no  reason  for  pursuing  the  means 
of  reducing  the  res  into  possession  in  the  District  Court— and 
while  the  cause  was  in  the  Circuit  Court,  that  necessity  did 
not  arise,  for  the  same  reason,  until  the  decree  was  passed  for 
reversing  the  decree  of  the  District  Court,  and  dismissing  the 
information.  Thus  circumstanced,  the  power  given,  and  duty 
imposed,  by  the  24th  section,  could  not  have  been  exercised 
otherwise  than  it  was.  The  Circuit  Court,  alone,  could  pro- 
ceed to  do  justice  between  the  parties,  and  become  qxioadhoCj 
vested  with  original  powers.  / 

The  question,  as  it  regards  the  proceeds  of  the  Africans 
sold,  is  one  of  more  nicety.  For  the  proprietary  interest  in 
the  negroes  unsold,  could  well  be  disposed  of,  after  the  Conrt 
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became  actually  possessed  of  them.  The  Court  was  not  at  li- 
berty to  doubt,  that  the  stipulation  would  have  returned  the 
slaves,  specifically,  upon  monition.  But  the  proceeds  of  those 
Sold,  we  must  suppose  had  been  paid  into  the  treasury ;  and 
there  is  no  doubt,  that  the  Court  could  not,  and  would  not, 
have  attempted,  by  compulsory  process,  to  get  at  it.  Yet,  was 
this  a  sufficient  reason  for  not  proceeding  to  adjudicate  upon  the 
question  of  right  ?  I  think  not. 

It  must  be  noticed  here,  that  the  head  of  the  government  had 
omitted  no  firm  or  legal  means,  to  give  authenticity  to  the  sub- 
mission of  the  state  to  the  jurisdiction  of  the  Court.  The  letters 
of  procuration,  executed  by  both  governor  Clarke,  and  his  suc- 
cessor, governor  Troup,  in  due  form,  are  on  the  files ;  express- 
ly authorizing,  in  the  name  of  the  state,  all  the  acts  of  certain 
proctors  of  that  Court,  in  the  name  and  behalf  of  the  state. 

The  governor's  answer,  then,  was  the  answer  of  the  state; 
and  when  the  answer  avows,  that  many  of  the  slaves  were 
sold,  and  the  money  paid  into  the  treasury,  what  is  it,  but 
acknowledging  that  the  property  of  Madrazo  no  longer  re- 
mains in  specific  existence,  but  has  been  sold,  and  appropriat- 
ed by  the  respondent  under  such  circumstances  as  convert  Ma- 
drazo's  rights  into  a  pecuniary  demand,  a  debt  due  by  the 
state  ?  Now,  the  state  could  stand  in  no  other  relation  to  Ma- 
drazo, in  this  behalf,  than  Bowen  or  the  captor  would  have 
stood,  had  the  sale  been  made  by  them ;  and  can  it  be  suppos- 
ed, that  a  similar  answer,  from  cither  Bowen  or  the  captor, 
would  have  deprived  the  Court  below  of  its  jurisdiction  ? 

It  is  almost  a  work  of  supererogation,  to  resort  to  precedents 
on  such  a  question ;  but  if  necessary,  there  is  no  want  of  prece- 
dents, to  prove,  that  the  District  Court  was  bound  to  go  on, 
and  render  justice  to  the  libellant,  according  to  the  forms  of 
the  admiralty,  as  far  as  it  could  proceed. 

The  case  of  Monro  vs,  Almedia,  decided  in  this  Court  in 
1825,  was  just  such  a  case,  (10  Wheat.  473.)  There  it  was  ful- 
ly considered,  whether  the  Court  might  go  on,  and  how  to 
proceed,  and  the  cause  was  remanded  to  the  Circuit  Court, 
for  fuflher  proceedings.  The  libel  charged  a  seizure  and  ap- 
propriation of  a  sum  of  money,  on  the  ocean ;  and  the  respond- 
ent appeared,  under  protest,  and,  by  demurring,  admitted  as 
true,  what  the  answer  here  avows  to  be  true. 

And  strongly  analogous  is  the  case  of  M'Kenzie  vs.  Iavwii^ 
stoh  &  Welsh,  reported  in  a  note  to  the  Sd  Term  Rep.  333,  in 
the  case  of  Stuart  vs.  Wolf;  in  which  M'Kenzie  preferred  a  li- 
bel in  the  Vice-Admiralty  Court,  in  Jamaica,  to  obtain  con- 
demnation of  a  sum  of  money,  captured  by  him,  and  not  paid 
into  the  registry  of  the  Court.  Livingston  and  Welsh  filed  a 
ekdm^  and  that  Court  decreed  to  them   the  sum  of  1300 pounds^ 
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in  the  possession  of  the  captor.   M'Kenzie  appealed  to  the  Lords 
Commissioners,  who  affirmed  the  decree  below,  and  the  cause 
was  remitted  for  further  proceedings. 

In  that  case,  the  res  was  avowedly  out  of  possession  of  the 
Court ;  and  yet,  upon  the  submission  of  the  party  who  held  it, 
the  Court  entertained  jurisdiction,  and  decreed  upon  the  cause; 
as  if  the  claimant  had  been  libellant,  and  the  libellant  stood  in 
his  place. 

When  money  is  the  thing  in  contest,  or  the  thing  captured 
has  been  converted  into  money,  it  becomes  essentially  a  debt; 
and,  of  course,  a  metaphysical  thing — ^not  to  be  arrested  spe- 
cifically. 

Upon  this  view  of  the  subject,  the  District  Court  might 
have  exercised  jurisdiction  over  the  whole  capture;  and  did 
entertain  jurisdiction,  in  the  very  act  of  dismissing  the  libel, 
upon  the  question  of  ri^ht  Then,  when  the  whole  cause  was 
brought,  by  appeal,  before  the  Circuit  Court,  I  hold  that  the 
Circuit  Court  was  bound  to  go  as  far  as  it  could  go,  without  in- 
trenching upon  the  sovereign  rights  of  the  state;  which,. for  the 
purposes  of  justice,  had  thus  consented  to  enter  into  the  litiga- 
tion between  these  parties;— that  is,  as  far  as  a  decree. 

Had  not  the  progress  of  the  Court  been  arrested  by  this  ap-* 
peal,  it  could  certainly  have  gone  no  farther  than  to  issue  its 
monition.  But,  it  cannot  be  doubted,  that,  upon  Madrazo's 
petitioning  the  legislature  on  the  subject,  their  officers  would 
have  been  instructed  to  dispose  of  the  property  and  money, 
according  to  the  decree  ol  the  Court.  Subsequent  events, 
however,  have  given  a  new  aspect  to  things;  and  Madrazo,  with 
abundant  proofs  of  his  rights,  is  left  without  remedy. 

ZJecree.— These  causes  came  on,  Sec, on  consideration  whereof, 
This  Court  is  of  opinion,  that  there  is  error  in  so  much  of  the 
decree  of  the  said  Circuit  Court,  as  directs  restitution  of  the 
slaves  libelled  by  Juan  Madrazo,  and  the  issue  of  the  females, 
in  the  custody  of  the  government  of  the  state  of  Georgia,  or 
the  agent,  or  agents,  of  the  said  state,  and  that  the  proceeds 
of  those  slaves,  who  were  sold  by  order  of  the  government  of 
the  said  state,  be  paid  to  the  said  Juan  Madrazo;  the  Circuit 
Court  not  having  jurisdiction  of  a  cause,  in  which  the  plaintiff 
asserts  a  clains  upon  the  state;  and  that  the  same  ought  to  be 
reversed  and  annliUed;  and  the  libel  of  the  said  Juan  Madrazo 
is  ordered  to  be  dismissed.  And  this  Court  is  further  of  opi- 
nion, that  there  is  no  error  in  the  residue  of  the  said  decree, 
and  the  same  is  hereby  affirmed ;  and  it  is  further  considered 
and  ordered,  that  the  said  caUsc  be  remanded  to  the  ^aid  Cir- 
cuit Court,  with  directions  for  further  proceedings,  to  be  had 
thereon*  according  to  law  and  justicei  in  coBformity  to  this 
opinioa. 


SUPREME  COURT. 


Joseph  Mandeville,  one  of  the  firm  of  Richard  Slade 
&  Co.,  Plaintiff  in  error,  vs,  George  Holey  and  Tho- 
mas SUCKLEY,  JOINT  MERCHANTS  IN  TRADE,  UNDER  THE  FIRM 

OF  Holey  Sc  Suckley,  Defendants  in  error. 

Under  the  law  of  Virginia,  a  confession  of  judgment  by  the  defendant,  is  a 
release  of  errors. 

ERROR  to  the  Circuit  Court  for  the  county  of  Alexandria. 

An  action  was  instituted  in  the  Circuit  Court  for  the  district 
of  Columbia,  by  the  defendants  in  error,  against  Richard  Slad6y 
James  Anderson,  and  the  plaintiff  in  error,  trading  under  the 
firm  of  Richard  Slade  &  Co.;  and  the  suit  having  abated,  as  to 
Slade,  by  his  death,  and  by  return,  as  to  Anderson,  it  was  pro- 
secuted against  Joseph  Mandeville  onl)r. 

The  declaration  contained  the  usual  money  counts,  and  the 
damages  were  laid  at  ten  thousand  Rve  hundred  dollars. 

By  consent  of  parties,  an  order  was  made  by  the  Court,  re- 
ferring the  accounts  to  the  Auditor  of  the  Court,  to  state  and 
report  them  to  the  Court;  this  report  to  be  subject  to  exceptions; 
and  when  the  report  should  be  settled,  then  the  same  to  be  sub- 
stituted for  a  trial  by  jury,  and  a  judgment  to  be  entered  for 
the  whole  sum,  which  should  be  finally  ascertained  by  the 
Court  to  be  due. 

The  Auditor  reported  a  balance  of  3403/.  6dl,  of  which 
1860/.  68.  7d,  was  principal,  to  be  due  to  the  plaintiff  below; 
which,  with  the  exchange,  amounted  to  eleven  thousand  six 
hundred  and  ninety-five  dollars  and  twenty  cents,  deducting  the 
interest  included  in  the  balance  reported  by  the  Auditor;  the 
principal  of  the  debt  found  to  be  due,  was  less  than  the  dama- 
ges laid  in  the  declaration. 

No  exceptions  having  been  filed,  Mandeville,  the  plaintiff  in 
error;  at  a  term  subsequent  to  the  report,  came  in,  and  confess- 
ed a  judgment  for  the  sum  reported,  with  interest,  from  the  7th 
of  December  1824. 

Mr.  Swann,  for  plaintiff  in  error. 

Mr.  Taylor,  for  defendants  in  error. 

Mr.  Swann.— The  writ  issued  in  a  case,  is  no  part  of  the  re- 
cord, unless  oyer  of  it  is  craved;  and  the  confession  of  judg^ 
ment  goes  to  the  declaration,  in  which,  the  damages  claimed,  are 
stated  to  be  10,500  dollars.  Upon  the  confession  of  judgment  for 
11,695  dollars  20  cents,  the  Court  gave  a  judgment  which  was 
erroneous,  as  to  this  sum,  beyond  the  amount  claimed  in  the 
declaration.  The  law  of  Virginia,  which  authorizes  a  jury  to 
give  damages,  as  the  principal  of  the  debt,  to  the  amount  laid 
in  the  deciamtios,  and  to  allow  interest  from  a  preceding  peri- 
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od,  makings  the  whole  amount  of  the  verdict  greater  than  the 
damages  in  the  declaration;  does  not  apply  in  this  case,  as  the 
debt  is  a  sterling  debt. 

If  this  judgment  is  sustained,  the  plaintifiT  in  error  will  be. 
compelled  to  pay  interest  upon  interest,  as  both  principal  and 
interest  are  included  in  the  sum  allowed  by  the  Auditor.  The 
verdict  of  a  jury,  giving  the  principal  and  interest  from  a  par- 
ticular day,  on  the  same,  would  have  had  a  different  effect. 

Mr.  Taylor,  for  defendants  in  error.— 

The  Court  should  allow  the  defendants  damages  upon  the 
amount  of  the  judgment,  as  the  plaintiff  in  error  was  not  jus- 
tified in  thus  proceeding  against  his  own  confession  of  judg- 
ment, and  its  whole  purpose  was  delay.  The  form  of  the 
confession  of  judgment  is  such  as  is  usual;  and  it  is  the  same 
form  of  judgment,  as  upon  the  verdict  of  a  jury.  The  law 
of  Virginia  authorizes  a  jury  to  give  damages,  which  may,  in 
the  whole  amount,  exceed  the  damages  laid  in  the  declara- 
tion. The  interest  being  stated  to  commence  at  a  period  an- 
terior to  the  day  of  trial,  a  party  may  come  in,  and  agree  to 
enlarge  damages.  By  the  Act  of  Assembly,  in  Virginia,  in 
1792,  a  judgment  by  confession  is  equivalent  to  a  release  of 
errors. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

The  Court  are  satisfied  in  this  case,  that  under  the  law  of 
Virginia,  a  confession  of  judgment  by  the  plaintiff  in  error,  in 
the  original  suit,  is  a  release  of  errors. 

Judgment  affirmed,  with  CQSts  and  damages,  at  the  rate  of 
six  per  centum  per  annum. 


Vol.  I.  S 
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James  Grkeitleaf,  Afpeixant,  rs.  Nicholas  L.  Queen,  akd 
Eleanor  his-  wife,  heirs,  and  Richard  Wallace,  admi- 
nistrator, OF  Washington  Boyd,  deceased.  Appellees. 

Where,  by  the  terms  of  fl  deed,  conveying  read  estate  in  trust,  to  be  sold  for 
tlie  benefit  of  the  creditor  of  the  graintor,  the  trustee  is  directed  to  sell 
the  property  conveyed,  tfy  public  mtdian — the  trustee  was  bound  to  con- 
form to  this  mode  of  safe.  Hiis  was  the  test  of  value,  which  the  grantor 
tluMieht  proper  to  require  ;  and  it  was  not  competent  to  tlie  trustee  to 
establish  any  other ;  although,  by  doing  so,  he  might,  in  reality,  promote 
the  interests  of  tliose  for  whom  he  acted.  {145} 

MThen  property  conveyed  in  trust,  to  be  sold  at  pubfic  auction,  had  been 
sold  oy  private  contract,  and  the  property  was  afterwards  offered  for 
sale,  in  the  manner  prescribed  by  tJie  deed  of  trust,  for  the  purpose  of 
making  a  title  to  the  private  purchaser  <  at  which  time,  more  was  bid  for 
the  same,  tlian  the  amount  for  whicii  it  had  been  privately  contracted  to 
be  sold  {  the  purchaser,  by  private  contract,  to  whom  possession  was  de- 
Fivered,  at  the  price  agreed  on,  cannot  allege  that  the  sale  was  void; 
since,  whatever  may  be  the  liability  of  the  eejduj^  que  truai,  to  those  interest- 
ed in  the  proceeds  of  the  sale*  for  the  amount  oA'ered  at  the  auction :  it  is 
not  an  objection,  on  the  part  of  the  purcliaser,  to  release  him  from  his 
contract.  {146{ 

Where  the  vendee  of  real  estate,  had  purchased  it,  subject  to  the  dower  of 
the  widow— of  which  dower,  he  mig^t  have  been  mformed,  if  he  had 
used  proper  diligence,  a  Court  of  Equity  will  not  interfere,  to  release  the 
vendee  ;  but  win  leave  turn  to  such  legal  remedy,  as  he  may  be  entitled 
to,  in  case  his  title  should,  at  any  future  time,  be  disturbed.  }  147| 

Where  a  bill  had  been  filed  against  a  trustee,  of  real  estate,  and,  atter  his 
death,  administration  had  been  granted  to  A  {  who,  on  the  petition  of  cre- 
ditors, interested  in  the  tnist,  was  also  appointed  by  the  Court,  tlie  sub- 
stituted trustee;  and  the  Court  went  on  to  decree,  that  A,  as  trustee, 
should  execute  certain  conveyances ;  the  decree  was  held  to  be  invalid; 
the  course  of  proceeding,  bemg  rather  to  make  the  decree  a^nst  A,  in 
the  character  of  administrator,  because  he  claimed,  as  administrator,  un- 
der a  title  derived  from  tlie  original  trustee,  and  was  the  person  desig- 
nated by  law,  to  represent  him'  i  or  that  a  supplemental  bill,  in  the  nature  of 
a  bill  of  revivor,  should  have  been  filed  anunst  the  substituted  trustee  ;  in 
which  all  the  proceedings  should  have  oeen  stated,  and  he  required  to 
answer  the  charges  contained  in  the  original  and  .supplemental  bill. 
J 148} 

A  decree  of  a  Court  of  Chancery,  is  erroneous,  which,  after  ordering  cer- 
tain acts  to  be  done,  to  enable  a  party  to  execute  certain  duties  assigned 
to  him,  dismisses  the  bill,  as  it  puts  the  cause  out  of  Court,  and  renders 
the  decree  ineffectual :  and  it  is  no  answer  to  this  objection,  that  it  ap- 
pears by  the  record,  in  the  case,  that  the  acts  ordered  to  be  done,  have 
been  performed ;  unce  tlie  error  Is  lA  the  decree  itself,  and  not  in  its 
execution.  {148^ 

A  bill  may  be  dismissed,  where  the  plaintiff,  when  eafled  upon  to  make  pro- 
per parties,  refuses,  or  is  guilty  of  unreasonable  delay,  m  dmng  so ;  but 
this  must  be  done,  on  demurrer,  plea,  or  answer,  pointing  out  the  {Mr- 
son  or  persons]  whom,  the  defendant  insists,  ought  to  be  made  psrties. 
{149} 
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IVhen  ft  debtor  had  conveyed  to  a  tniiitee,  real  eitsite,  to  be  sold  for  the  be- 
nefit of  creditors,  and  the  trustee  dyings  before  the  oonveyance  of  the 
property  to  a  purchaser,  another  trustee  was  aopointed  bjr  the  Court,  upon 
the  application  of  tlie  creditors,  to  execute  the  tnist  i  n  a  proceeding'» 
reUtive  to  the  execution  of  the  trust,  and  the  convejrance  or  the  estate, 
it  is  necessary  that  the  heirs  at  Uw,  of  the  first  trustee,  shall  be  parties  to 
the  same ;  as  the  legal  title  to  the  estate  did  not  pass  to  the  substituted 
trustee,  by  the  appointment,  but  remained  in  the        hein.  {149{ 

APPEAL  from  the  Circuit  Court  of  the  county  of  Wash- 
ington;  the  appellant  having  been  complainant,  m  a  bill  in 
equity,  filed  31  st  December  1819,  in  the  Court  below,  against 
Washington  Bovd,  trustee  of  Charles  Minifie. 

The  objects  of  the  bill,  were  to  make  void  a  contract  made 
by  the  appellant,  for  the  purchase  of  certain  Iota  of  ground,  in 
the  city  of  Washington,  being  the  estate  held  in  trust,  for  the 
creditors  of  Charles  Miuiiie — that  certain  collateral  securities, 
delivered  by  the  appellant,  with  his  note  for  S,815  dollars,  be- 
ing for  the  purchase  money  of  the  lots  of  the  trustee,  should 
lie  returned ;  and  that  the  note  should  be  cancelled  and  surren- 
dered— that  a  release  should  be  executed,  of  the  judgment  at 
law  obtained  by  the  trustee,  on  the  note,  and  for  a  perpetual 
injunction  and  general  relief.  Sec 

Upon  filing  this  bill,  an  inj[unction  was  granted,  until  further 
order  of  the  Court;  and,  aitcr  various  proceedings,  the  fol- 
lowing decree  was  made  >— 

Greenleaf 

Washington  Boyd,  and  others. 

It  is  ordered  by  the  Court,  in  this  cause,  that  the  trustee 
appointed  by  the  order  of  January  21st  1823,  make  and  exe- 
cute a  good  and  sufficient  deed  to  James  Greenleaf,  for  the 
property  sold  to  him  by  the  former  trustee,  Washington  Boyd, 
according  to  the  terms  of  that  sale;  to  be  approved  by  one  of 
the  judges  of  this  Court,  and  filed  with  the  clerk,  to  be  deli- 
vered to  the  said  Greenleaf,  upon  the  payment  of  the  purchase 
money;  and  that  he  also  obtain  and  file  with  the  clerk,  a  suffi- 
cient deed  of  release,  from  Zachariah  Walker,  to  be  approv- 
ed of  by  one  of  the  judges  of  this  Court,  to  the  said  James 
Greenleaf,  releasing  all  title  and  claim  to  any  and  every  part 
of  the  lots  and  property  of  the  said  Charles  Minifie,  sold  by 
Washington  Boyd,  as  trustee,  or  mentioned  in  the  aforesaid 
deed  of  the  trustee,  Richard  Wallack,  to  James  Greenleaf; 
and  that,  upon  the  said  deed,  and  the  said  deeds  of  release  be- 
ing executed,  signed,  approved,  and  filed,  as  aforesaid,  that 
then  the  injunction  be  dissolved,  and  the  trustee  authorized  to 
proceed  in  levying  and  collecting  the  amount  of  the  judgment, 


In  Chancery,  April  Tcrm^ 
1824. 


140 


SUPREME  COURT. 


(Greenleaf  vs.  Queen  etal.) 
for  the  purchase  money,  as  mentioned  in  said  bilL  And  the 
original  bill,  and  hills  of  revivor,  having  been  set  down  for 
hearing,  upon  the  bills,  answers,  and  exhibits,  and  all  the  pro- 
ceedings in  the  caus^— it  is,  by  the  Court,  on  this  15th  of  De- 
cember 1824,  decreed  and  ordered,  that  the  said  bill  be  dis- 
missed with  costs. 

*'  And  it  is  hereby  further  ordered  and  decreed,  that,  before 
proceeding  in  collecting  said  purchase  money,  a  good  and  suf- 
ficient bond  shall  be  executed,  in  the  penalty  of  500  dollars,  by 
any  one  or  more  of  the  creditors,  with  security,  to  be  approv- 
ed of  by  one  of  the  Judges  of  this  Court,  conditioned  to 
indemnify  the  said  Greenleaf,  his  heirs  and  assigns,  from  all 
claim  and  demand  of  Francis  Jameson,  his  heirs  and  as- 
signs, to  any  part  of  the  lots  or  property  mentioned  in  the 
deed  of  the  said  Wallack,  to  said  Greenleai* ;  which  may  have 
been  purchased  by  the  said  Jameson,  at  the  sale  of  the  said 
Boyd,  and  filed  with  the  clerk  of  the  said  Court." 

By  order,  William  Brext,  Clerk* 

15th  December  1824. 

From  this  decree,  the  complainant  appealed. 

The  opinion  of  the  Court,  delivered  by  Mr.  Justice  Wash- 
ington, fully  states  all  the  matter  of  the  case. 

The  case  was  argued  by  Mr.  Jones,  for  the  appellant ;  and 
by  Mr.  Key,  for  the  appellees. 

Mr.  Jones,  for  the  appellant. — 

1.  The  title  of  Charles  Miniiie,  was  never  affected  by  the 
sale  of  Boyd  to  Mr.  Greenleaf.  I'hc  authority  to  sell,  was  a 
special  one,  and  the  terms  not  having  been  complied  with — as 
the  sale  was  private,  and  not  public,  Miniiie,  or  his  heirs,  or 
his  creditors,  may  proceed  against  the  trustee — no  time  pre- 
cluding the  same.  The  case  of  Daniels  V8,  Adams.  Ambler, 
191.  1  Bridg.  Index,  41. 

A  private  sale  was  set  aside,  although  more  was  obtained 
by  the  sale,  than  by  a  public  sale;  it  being  against  the  authori- 
ty of  the  trustee.  The  Court  cannot  vary  the  terms  of  a  trust. 
l  Anstruth.  80.  4  Broum'a  Chancery  Cases,  479. 

2.  Mr.  Greenleaf  had  no  notice  of  these  objections  to  the 
title,  until  a  few  days  before  the  filing  of  the  bill;  and  it  was 
then  too  late  for  this  proceeding.  16  Vez.  272. 

The  title  could  not  be  completed,  without  the  consent  of 
Minifie  and  his  wife ;  and  no  steps  were  taken,  to  obtain  this — 
nor  were  the  measures  adopted,  in  reference  to  the  titles  acquir- 
ed by  Jameson,  Prout,  and  Walker,  who  purchased  some  of  the 
lots  at  the  public  sale,  effective.  The  purchaser  would  still  be 
obliged  to  go  into  chancery,  to  complete  his  title  to  some  of 
these  lots  so  purchased.  Nor  has  a  title  been  made  to  him 
hy  the  heir  of  JBoyd— if  Mr.  Wallack,  the  substituted  trustee, 
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could  convey  her  title,  it  couJd  not  be  by  virtue  of  the  decree 
stated  in  the  case,  as  Mr.  Greenleaf  was  not  a  party  to  the 
proceeding. 

The  Court  will  not  permit  an  executory  contract,  for  land, 
to  be  carried  into  specific  execution,  until  the  seller  can  give 
a  complete  title.  4  Vez.  97.  2  Vez.  jr.  100.  2  Coxe^  294.  5  Vez. 
147.  16  Ibid.  272. 

As  to  taking  possession  of  property,  being  an  acceptance  of 
title,  Sugden  on  Vendors^  9. 

The  sale  made  to  (ircenleaf,  was  a  fraud  on  the  public;  and 
no  title  to  the  purchase  money  could  be  derived  under  it.  A 
confirmation  ol  the  title  held  by  Mr.  Clreenleaf,  by  the  legal 
heir  of  Boyd,  and  by  the  creditors  of  Minific,  was  necessary; 
and  it  was  not  the  duty  of  the  purchaser,  to  seek  out  the  heir. 
He  had  called  upon  Boyd,  who  had  the  trust,  to  do  what  was 
proper. 

There  was  no  ground  to  dismiss  the  bill,  for  want  of  pro- 
per parties— this  should  have  been  pleaded;  this  is  never 
done,  unless  in  a  case  where  no  decree  can  be  made,  Avithout 
affecting  those  who  are  not  before  the  Court. 

Mr.  Key,  for  the  appellees. — 

This  is  a  case,  where  a  purchase  was  made,  when  property 
was  high,  which  has  since  fallen;  and  the  purchaser,  there- 
fore, desires  to  relieve  himself  from  the  bargain.  The  terms 
of  the  trust  were  complied  with,  by  the  trustee — a  public  sale 
was  made  of  the  property — Greenleaf  took  possession,  know- 
ing all  the  facts ;  and,  not  until  after  judgment  against  him, 
for  the  purchase  money,  did  he  ask  for  a  specific  perform- 
ance, and  an  injunction  as  to  notice.  Cited,  2  John,  Chanc. 
Ca8€9^  197. 

The  purchaser  has  not  done  what  he  ought  to  have  done,  to 
obtain  a  title.  He  should  have  filed  his  bill  against  all  the  per- 
sons interested — Minifie  and  the  ci*editors;  but  the  bill  was 
against  Boyd  alone ;  and  this  authorized  the  conclusion,  that 
the  aid  of  Boyd  only  was  wanting. 

The  case  is  one  of  a  bona  fidt  and  regular  sale,  by  the  trus- 
tee—possession taken  by  the  purchasen— execution  of  his  con- 
tract, with  full  knowledge  of  all  the  circumstances,  by  the  de- 
livery of  his  promissory  note,  for  the  purchase  money;  and, 
afterwards,  by  proceedings  without  proper  parties,  and  alto- 
gether irregular,  an  attempt  by  the  purchaser  to  defeat  the 
claims  of  the  creditors  of  the  cestuy  que  trust. 

Mr.  Justice  Washington  delivered  the  opinion  of  the 
Court  ^— 

This  cause  comes  from  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  county  of  Washington.    The  appellant  filed 
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his  bill  in  that  Court,  against  Washington  Boyd;  setting  forth, 
that  on  the  19th  of  March  1817,  the  said  Boyd,  as  trustee  under 
a  deed  of  Charles  Minifie  to  him,  entered  into  a  contract  with 
the  plaintiff,  for  the  sale  of  sundry  lots  in  the  city  of  Washings 
ton,  at  the  price  of  S3, 500,  payable  in  6,  12  and  18  months; 
for  which,  including  the  interest,  and  amounting  in  the  whole 
to  3,815  dollars,  he  then  c;ave  his  note  to  Boyd,  who  acknow- 
ledged the  receipt  thereof  by  an  instrument  under  his  hand; 
and  thereby  agreed,  that  on  the  payment  of  the  note,  he  would 
convey  to  the  plaintiff  the  said  lots,  which  had  been  previously 
sold  at  public  auction,  two  of  them  to  Elliot,  as  ag^it  for  the 
plaintiff,  and  the  others  to  Francis  Jameson,  William  Prout, 
and  Z.  Walker.  That,  although  the  title  to  these  lots  which 
had  been  sold  to  Jameson,  Prout,  and  Walker,  had  not  been 
released  from  their  claims,  the  defendant,  Boyd,  had  neverthe- 
less recovered  a  judgment  against  the  plaintiff  for  the  amount 
of  his  note  before  mentioned,  upon  which  he  threatened  to  sue 
out  an  execution.  The  prayer  of  this  bill  was  for  an  injunction, 
and  a  conveyance  of  the  lots  with  a  clear  title. 

The  plaintiff  afterwards  filed  an  amended  bill  setting  forth 
the  original  negotiations  between  the  plaintiff  and  Boyd,  in 
March  1816,  for  the  purchase  of  the  above  lots,  which  resulted 
in  a  contract,  by  which  the  plaintiff  was  to  be  considered  as  the 
purchaser  of  them,  at  the  price  of  3,500  dollars,  payable  with 
interest,  in  6,  12  and  18  months.  That  the  defendant  had 
nevertheless  thought  proper  to  expose  the  said  lots  to  sale  at 
public  auction,  some  time  in  April  1816,  and  had  caused  Elliot, 
the  plaintiffs  agent,  to  be  set  down  as  tlic  purchaser  of  two  of 
the  lots  only,  at  the  price  of  3,500  dollars,  although  neither  Elliot 
nor  the  plaintiff  was  present;  and  that  the  remaining  seven  lots 
were  struck  off,  three  of  them  to  Jameson  at  159  dollars,  one 
to  Prout  at  45  dollars  15  cents,  and  the  remaining  three  to 
Walker,. at  £64  dollai^s  90  cents,  making  in  the  whole,  the  sum 
of  4,019  dollars  5  cents. 

That  matters  remained  in  this  situation  until  the  19th  of 
March  1817,  when  the  written  contract  mentioned  in  the  ori- 
ginal bill  was  entered  into. 

The  bill  then  sets  forth  the  judgment  obtained  by  Boyd 
against  the  plaintiff,  upon  his  note  for  the  purchase  money  of 
the  lots,  and  the  deposit  by  the  latter  with  the  former  of  certain 
securities  as  collateral  security  for  the  debt,  in  consideration  of 
a  suspension  of  the  execution  until  some  time  in  December  1 819. 
It  farther  charges,  that  the  plaintiff  was  ignorant  of  the  title  and 
authority  of  the  defendant  to  dispose  of  the  above  property,  until 
within  a  few  days  preceding  the  filing  of  this  amended  bill ; 
when,  upon  examining  the  lapd  records  of  the  county,  he  found 
the  deed  of  trust  from  Charles  Minifie  and  one  James  Eweil  and 
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Z.  Farrell,  to  the  said  Boyd,  conveying  the  above  lots  to  him 
in  trust,  to  dispose  of  the  same  at  public  sale,  on  6,  12  and  18 
months  credit,  and  to  apply  the  proceeds  to  the  payment  of  the 
debts  of  the  said  Minifie,  and  to  hold  what  might  remain  after 
such  payments,  subject  to  the  decree  of  the  Circuit  Court  of  the 
said  district  and  county,  in  the  suit  brought  by  the  wife  of  said 
Minifie  for  alimony;  and  the  balance,  if  any,  to  be  paid  over  to 
said  Minifie.  The  bill  then  concludes,  by  charging  that  the 
contract  made  by  the  plaintiff  with  the  defendant,  for  the  pur- 
chase of  the  said  lots,  is  void,  because  it  was  made  in  contraven- 
tion of  an  injunction  obtained  by  Mrs.  Minifie,  and  because  the 
purchase,  by  the  plaintiff,  was  made  at  private,  and  not  at  public 
sale;  that  the  title  is  likewise  defective  tor  the  same  reasons,  and 
because  the  property  is  subject  to  the  claim  of  Mrs.  Minifie  for 
alimony  and  for  dower,  and  is  not  released  from  the  claims  of 
Prout,  Jameson,  and  Walker,  to  the  seven  lots  sold  to  tlicm.  The 
prayer  of  this  bill  is,  that  the  contract  may  be  declared  void ; 
that  the  judgment  upon  the  plaintiff's  note  may  be  perpetually 
enjoined ;  and  that  the  pledged  securities  may  be  restored  to 
theplaintifF. 

The  injunction  asked  for,  was  granted,  till  further  order. 
A  petition  was  filed  in  the  same  Court,  by  William  Prout  and 
others,  creditors  of  Charles  Minifie,  setting  forth  the  death  of 
Washington  Boyd,  leaving  Eleanor,  the  wife  of  Nicolas  L. 
Queen,  his  heir  at  law ;  and  praying  that  another  trustee  might 
be  appointed  to  complete  the  execution  of  the  trusts  of  the 
deed  from  Minifie  to  Boyd*  To  this  petition.  Queen  and  his 
wife  appeared  and  filed  an  answer,  admitting  the  truth  of  the 
allegations  in  the  petition,  that  the  said  Eleanor  is  the  heir  at 
law  of  Boyd ;  and  submitting  to  such  decree  as  the  Court  might 
think  proper  to  make. 

That  cause  being  set  for  hearing  on  the  petition  and  answer^ 
the  Courts  on  the  21st  January  1823,  made  a  decree  by  which 
Richard  Wallack  was  appointed  trustee  in  the  place  of  Wash- 
ington Boyd,  deceased,  upon  his  giving  bond  and  security ;  with 
authority  to  complete  the  trusts  left  unexecuted  by  Boyd,  ac- 
oording  to  the  provisions  of  the  trust  deed,  and  to  recover  and 
collect  the  purchase  money  for  such  of  the  trust  property  as 
had  been  sold  by  Boyd ;  and  upon  the  payment  thereof,  to  con- 
vey ssdd  property  by  a  good  and  sufficient  deed,  in  fee,  to  the 
purchasers  thereof,  and  to  bring  the  said  proceeds  of  sale  into 
the  Court,  to  be  distributed  as  the  said  Court  might  direct, 
accordijig  to  the  deed  of  trust.  A  bond  was  accordingly  exe- 
cuted by  Wallack,  approved  by  one  of  the  Judges  of  the  Court, 
and  filed  amongst  the  proceedings  in  that  cause;  a  transcript  of 
which  proceedings  was  made  an  exhibit  in  this  cause;  on  the 
same  day  the  above  decree  was  passed,  the  Court  decreed^  in 
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this  cause,  that  the  plaintiff  should,  on  or  before  a  certain  day, 
proceed  in  the  same,  by  making  the  heirs  of  Washington  Boyd 
defendants,  as  also  such  other  persons  as  might  be  necessary  to 
enable  the  Court  to  decree  therein;  otherwise  that  the  bill  of 
the  plaintiff  should  be  dismissed. 

In  May  1824,  the  plaintiff  filed  a  bill  of  revivor  against  N. 
L.  Queen  and  Eleanor  his  wife,  heir  at  law  of  Washington  Boyd, 
and  Richard  Wallack,  administrator  of  the  said  Boyd;  to  which 
bill  Queen  and  wife  appeared,  and  by  consent  of  parties, 
the  answer  filed  by  them  to  the  petition  of  Prout  and  others, 
was  received  as  an  answer  to  the  bill  of  revivor,  and  the  origi- 
nal suit  was  agreed  to  stand  revived. 

The  cause  was  then  set  for  hearing  on  the  bills,  answer  and 
exhibits,  and  all  the  proceedings  in  this  cause,  and  also  in  the 
petition  of  Prout  and  others  before  mentioned ;  whereupon  the 
Court  decreed  that  Richard  Wallack,  the  trustee  appointed  by 
the  order  of  the  21st  of  January  1823,  should  execute  a  good 
and  sufficient  deed  to  the  plaintiff,  for  the  property  sold  to  him 
by  Boyd,  the  former  trustee,  according  to  the  terms  of  that 
sale,  to  be  approved  by  one  of  the  Judges  of  the  Court;  to  be 
filed  with  the  clerk ;  and  to  be  delivered  to  the  plaintiff,  upon 
the  payment  of  the  purchase  money;  that  he  should  also  obtain 
and  file  with  the  clerk,  a  sufficient  deed  of  release  by  Zachariah 
Walker,  to  be  approved  as  aforesaid,  to  the  plaintiff,  releasing 
all  title  and  claim  to  any  and  every  part  of  the  property  of 
Charles  Minifie,  sold  by  Boyd  as  his  trustee ;  and  that  upon 
the  said  deeds  being  executed,  approved,  and  filed,  as  aforesaid, 
the  injunction  granted  in  this  cause  should  be  dissolved,  and 
the  trustee  be  authorized  to  proceed  to  levy  and  collect  the 
amount  of  the  judgment  for  the  purchase  money,  as  mentioned 
in  the  bill.  The  decree  then  proceeds  to  dismiss  the  bill,  witli 
costs;  and  that  before  proceeding  to  collect  the  said  purchase 
money,  a  good  and  sufficient  bond  should  be  executed,  in  the 
penalty  of  500  dollars,  by  any  one  or  more  of  the  creditors,  with 
security,  to  be  approved  by  one  of  the  Judges  of  the  Court, 
with  condition  to  indemnify  the  plaintiff,  his  heirs  and  assigns, 
from  all  claim  and  demand  of  Francis  Jameson,  his  heirs  and 
assigns,  to  any  part  of  the  lots  or  propeKy,  mentioned  in  the 
deed  of  the  said  Wallack  to  Greenleaf ;  which  might  have  been 
purchased  by  the  said  Jameson,  at  the  sale  of  Washington 
Boyd,  and  filed  with  the  clerk  of  the  Court.  From  this  decree, 
the  plaintiff  appealed  to  this  Court  A  deed  by  Richard  Wal- 
lack to  James  Greenleaf,  bearing  date  the  2d  of  August  1825, 
a  bond  of  indemnity  executed  by  Jonathan  and  William  Prout, 
and  a  deed  of  release  by  Z,  Walker,  as  directed  by  the  afore- 
said decree,  dated  the  3d  and  7th  of  February  1825,  were  exe- 
cuted, approved,  and  filed  with  the  clerk  of  the  Court,  in  con- 
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formity  with  the  decree,  and  form  parts  of  the  record  brought 
up  by  this  appeal. 

The  first  objection  made  by  the  appellant's  counsel  to  the  de« 
cree  of  the  Court  below,  is,  that  the  contract  between  the  ap- 
pellant and  Washington  Boyd,  for  the  sale  of  the  lots  mention- 
ed in  the  bill,  was  void,  for  want  of  authority  in  the  latter, 
to  dispose  of  the  property  in  any  other  mode,  than  at  public 
auction.  Such,  it  must  be  acknowledged,  is  the  mode  prescrib- 
ed by  the  deed  of  trust;  nor  can  it  be  questioned,  but  that  the 
trustee  was  bound  to  conform  to  this,  as  well  as  to  the  other  re- 
qubitions  of  the  deed,  under  which  he  professed  to  act.  This 
was  the  test  of  value,  which  the  grantor  thought  proper  to  re- 
quire; and  it  was  not  competent  to  the  trustee  to  establish  any 
other,  although  by  doing  so,  he  might,  in  reality,  promote  the 
interest  of  those  for  whom  he  acted. 

But  what  are  the  facts  in  the  present  case  ? 

The  nine  lots,  which  formed  the  subject  of  the  correspondence 
between  the  appellant  and  the  trustee,  in  March  1816,  and  of 
the  written  contract,  on  the  19th  of  March  1817;  were  actually 
advertised,  as  directed  by  the  deed  of  trust;  were  set  up  for 
sale,  as  the  amended  bill  alleges,  at  public  auction,  in  April  1816, 
and  were  sold  for  the  sum  of  4019  dollars  5  cents.  Two  of 
them  were  set  down  to  S.  Elliot,  the  agent  of  the  appellant, 
at  the  price  of  3500  dollars;  and  the  other  seven  were  struck 
off  to  Jameson,  Prout,  and  Walker,  for  the  remaining  sum  of 
519  dollars  5  cents. 

It  is  not  even  charged  in  the  bill,  much  less  is  there  any 
proof  in  the  cause,  to  warrant  a  suspicion  that  the  sale  was 
not  fairly  conducted;  or  that  any  person  bid  for  the  two  lots 
set  down  to  Elliot,  more  than  the  sum  at  which  they  were 
charged  to  him. 

In  making  the  sale  in  that  mode,  no  deception  was  practised 
upon  the  appellant;  since  he  was  informed,  by  Elliot's  letter  to 
him,  of  the  I6th  of  March  1816,  that  Mr.  Boyd  had  further 
postponed  the  sale  of  Minifie's  property,  and  would  consider 
him,  Greenleaf,  as  the  purchaser  for  3500  dollars.  The  writer 
adds  have  stipulated,  that  the  whole  property  shall  be 
included.  It  is  necessary  to  go  through  the  forms  prescribed 
by  the  decree;"  meaning^  no  doubt,  if  the  letter  be  truly 
transcribed  into  the  record,  the  trust  deed.  But,  on  the  19th 
of  March  1817,  when  the  contract  was  finally  reduced  to  writ- 
ing, the  appellant  was  distinctly  apprized,  that  the  whole  of  the 
lots  had  been  sold  at  public  sale,  at  six,  twelve,  and  eighteen 
months;  and  he  was  then  satisfied  to  give  his  note  for  the  sti- 
pulated sum  agreed  to  be  paid  for  the  nine  lots,  upon  the 
engagement  of  Boyd,  to  make  a  deed  for  the  same  to  Samuel 
Elliot.  Upon  what  plausible  ground,  then,  can  the  appellant 
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now  insist,  that  the  lots  were  not  sold  at  public  auction,  and, 
ou  that  ground,  to  seek  to  be  relieved  against  the  payment  of 
his  note,  given  for  the  purchase  money,  thus  agreed  to  be  paid 
for  the  property  ?  The  argument  urged  by  his  counsel,  that 
the  contract  is  void,  because  the  lots  were  sold  to  the  appel- 
lant for  a  less  sum  than  that  at  which  they  were  struck  off  to 
the  purchasers,  at  the  public  sale,  cannot,  for  a  moment,  be 
maintained;  since,  whatever  might  be  the  liability  of  the  trus- 
tee to  the  cestuy  que  trusty  to  pay  the  difference  between  those 
sums,  it  is  surely  not  an  objection,  in  the  mouth  of  the  appel- 
lant, sufficient  to  release  him  from  his  contract. 

But,  were  it  to  be  admitted,  that  Boyd  acted  in  derogation 
of  his  trust,  in  selling  the  property  to  the  appellant  for  a  less 
sum  than  he  actually  sold  it  for  at  public  auction,  and  that  on 
that  account,  the  title  of  the  appellant  might  be  impeached; 
may  not  the  objection  be  removed  by  the  agreement  of  the 
parties,  beneficially  interested  in  the  property  under  the  deed 
of  trust,  to  confirm  the  sale;  or,  by  their  acts,  tending  to  pro- 
duce the  same  result  ?  Of  this  we  apprehend  there  cannot  ex- 
ist a  doubt.  Now,  who  are  the  parties  for  whose  benefit  this 
trust  was  created  ?  They  are  the  creditors  of  Charles  Minifie, 
in  the  first  instance ;  and  after  they  are  satisfied,  Mrs.  Minifie, 
to  the  extent  of  the  sum  which  might  be  decreed  to  her  for 
alimony;  and  then  Charles  Minifie,  as  to  any  balance  which 
might  remain.  But  it  appears  from  the  exhibits  filed  in  the 
cause,  that  the  amount  of  the  debt  due  by  Minifie,  and  for 
which  judgments  were  obtained  against  him,  exceeded  consi- 
derably the  sum  at  which  these  lots  sold  at  public  auction,  in- 
dependent of  the  interest  due  upon  those  debts,  and  the  costs 
of  the  different  suits  in  which  the  judgments  were  entered. 
The  only  persons,  then,  who  are  beneficially  interested  in  the 
property  conveyed  by  the  deed  of  trust,  are  the  creditors  of 
Charles  Minifie,  who  have  united  in  a  suit  against  the  heir  at 
law  of  Boyd,  for  the  purpose  of  having  a  new  trustee  appoint- 
ed to  carry  into  execution  the  sale  made  of  the  properly  by 
the  former  trustee,  under  the  deed  of  trust;  and  they  arc,  as 
the  bill  charges,  the  active  parties  in  enforcing  the  payment  of 
the  purchase  money;  after  these  solemn  acts,  done  in  affirmance 
of  the  sale  made  to  the  plaintiff,  the  creditors  would  never  be 
permitted,  by  a  Court  cm  Equity,  to  impeach  it;  nor  can  the 
alleged  breach  of  trust  be  urged  by  the  appellant,  as  a  reason 
for  annulling  the  contract,  or  excusing  him  from  the  payment 
of  the  purchase  money* 

The  next  objection  made  by  the  appellant's  counsel  to  the 
decree  of  the  Court  below,  is,  that  the  title  of  the  property, 
which  it  directs  to  be  conveyed  to  the  appellant,  is  defective; 
being  encumbered  with  the  claim  of  Francis  Jameson  to  tiiree 
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of  the  lots,  and  with  the  rij^ht  of  dower  of  Mi*8.  MiiiiBc  in  the 
whole  of  the  property. 

It  is  very  manifest,  that  the  title  of  Jameson,  if  any  he  has, 
is  merely  nominal.  The  sale  to  him  was  made  in  1816,  upon 
six,  twelve,  and  eighteen  months  credit ;  ai^l,  by  the  terms  of 
•  the  sale,  he  was  required  to  give  his  note  for  the  purchase  mo- 
ney, with  an  approved  endorser,  negotiable  at  one  of  the  banks 
in  this  district.  The  bill  does  not  charge,  nor  \»  it  even  alleg- 
ed at  the  bar,  that  a  note  was  given  by  Jameson  for  the  pur- 
chase money,  bid  for  these  lots;  not  one  cent  of  it  has  been 
paid  by  him,  or  even  demanded ;  or  that,  from  the  year  1816, 
when  the  sale  was  made,  to  the  present  moment,  a  claim  to  the 
property  has  been  asserted,  or  intimated,  by  this  person.  But, 
It  does  appear,  by  the  testimony  of  a  witness  examined  in  the 
cause,  that  the  plaintiff,  Greenleaf,  has  been  in  possession  of 
the  whole  of  the  property,  from  the  time  that  he  purchased  it; 
and  that  Jameson  had,  upon  the  application  of  Boyd  to  relin- 
quish his  claim  to  the  property,  consented  to  do  so. 

Upon  this  state  of  facts,  this  Court  can  feel  no  hesitation  m 
saying,  that  Jameson  had  not  such  an  equitable  title  to  the  lots 
purchased  by  him,  as  a  Court  of  Equity  would  enforce  against 
the  trustee  of  Minifie,  or  against  the  plaintiff.  Whether  that 
Court  would  require  a  title  like  this  to  be  released,  in  a  case 
where  a  trustee  was  a  party  plaintiff,  asking  for  a  specific  exe- 
cution  of  the  contract,  need  not  be  decided  in  this.  case.  But 
we  are  clearly  of  opinion,  that  the  want  of  such  a  release  can- 
not be  urged  by  the  vendee,  as  a  cause  for  rescinding  the  con- 
tract 

The  objection  founded  on  the  right  of  dower  of  Mrs.  Mi- 
nifie, is  quite  as  untenable  as  the  one  that  has  just  been  dis- 
posed of.  The  plaintiff,  when  he  made  the  purchase  of  this 
property,  was  apprized  that  he  was  dealing  with  a  truste^^ 
and  knew,  or  might  have  known,  from  the  land  records  of  the 
county  in  which  the  property  was  situated,  whether  Mrs.  Mi- 
nifie was  a  party  to  the  deed  of  trust;  and  had,  or  had  not,  re- 
linquished her  right  of  dower.  He  required  of  the  trustee  no 
stipulation  in  relation  to  this  right — and  it  may  therefore  be 
fairly  presumed,  that  the  value  of  it  was  taken  into  considera- 
tion, in  fixing  the  amount  of  the  purchase  money  to  be  paid 
for  the  property.  In  such  a  case,  as  well  as  in  that  which  we 
have  just  disposed  of,  a  Court  of  Equity  will  not  interpose  to 
relieve  the  vendee,  but  will  leave  him  to  such  legal  remedy  as 
he  may  be  entitled  to,  in  case  his  title  should,  at  any  future 
time,  be  disturbed  by  these  claims. 

The  Court  is,  upon  the  whole,  of  bpinion,  that  the  objec- 
tions to  the  decree,  which  have  been  noticed,  are  insufficient 
to  warrant  a  reversal  of  it.    It  is,  however,  expbsed  to  other 
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objections,  which  must  produce  this  result,  and  which  now  re- 
main to  be  examined. 

The  first  is,  that  Richard  Wallack,  the  substituted  trustee, 
who  is  required  by  the  decree  to  perform  a  number  of  acts, 
in  order  to  entitle  him  to  levy  and  to  collect  the  amount  of 
the  judgments  for  the  purchase  money,  and  upon  the  perform- 
ance of  which  the  injunction  is  dissolved,  was  no  party  to  the 
controversy  in  the  Court  below.  The  suit,  it  is  true,  was  re- 
vived against  him  in  his  character  of  administrator  of  Wash- 
ington Boyd,  and  also  against  the  heir  at  law  of  Boyd;  to 
which  mode  of  proceeding  no  objection  could  be  taken,  if  the 
decree  had  been  against  him  in  his  character  of  administra- 
tor, because,  in  that  character,  he  claimed  under  a  title  deriv- 
ed from  the  party,  by  whose  death  the  abatement  of  the  suit 
was  caused;  and  was  the  person  designated  by  law  to  repre- 
sent him,  in  relation  to  his  personal  estates. 

But  this  was  not  the  case  in  respect  to  Richard  Wallack, 
as  the  substituted  trustee  and  successor  of  Boyd.  The  power, 
with  which  the  latter  was  clothed,  became  vested  in  Wallack, 
not  by  operation  of  law,  but  by  the  appointment  of  the  Court, 
subsequent  to  the  institution  of  the  suit.  The  original  suit, 
which  abated  by  the  death  of  Boyd,  became  also  defective  by 
the  termination  of  his  powers,  and  the  appointment  of  a  new 
trustee,  and  could  only  be  prosecuted  against  him  by  way  of 
a  supplemental  bill,  in  nature  of  a  bill  of  revivor;  in  which  it 
would  be  necessary  to  state,  not  only  the  original  bill  and  the 
proceedings  thereon,  and  the  death  of  the  former  trustee;  but 
the  appointment  of  Wallack  as  his  successor,  and  his  accept- 
ance of  the  trust;  and  to  require  him  to  appear  and  answer 
the  charges  contained  in  the  supplemental  and  original  bills. 
For  any  thing  appearing  upon  the  face  of  this  record,  Wallack 
is  an  entire  stranger  to  the  trust  with  which  the  decree  con- 
nects him,  and  without  any  power,  whatever,  to  make  a  valid 
conveyance.  For  there  being  no  supplemental  bill,  or  allega- 
tion in  any  bill  that  Wallack  had  been  appointed  to  com- 
plete the  trust  which  Boyd  had  left  unexecuted,  and  to  collect 
the  purchase  money  for  the  property  which  that  trustee  had 
sold,  and  that  he  had  accepted  such  appointment;  these  facts 
cannot  be  considered  as  having  been  established  by  the  pro- 
ceedings and  decree  in  the  suit  of  the  creditors  of  Minifie, 
against  the  heir  at  law  of  Boyd.  See  Mtf,  3S.  63.  70. 

The  next  objection  to  the  decree  is,  that  after  decreeing  Wal- 
lack to  perform  a  number  of  acts  to  entitle  him  to  levy  and 
collect  the  amount  of  the  judgment  against  the  appellant,  as 
before  mentioned,  it  pi'ocecds  to  dismiss  the  bill  with  costs; 
thereby  putting  the  cause  out  of  Court,  and  rendering  the 
other  parts  of  the  decree  ineffectuaL  Should  Wallacki  for  ex* 


JANUARY  TERM,  1828. 


149 


(Greenletf  m;  Queen  et  al.) 
ample,  refuse  to  execute  a  conveyance  of  the  property  to  the 
plaintiff  in  the  Court  below,  pursuant  to  the  decree,  the  non- 
existence of  the  suit  on  which  that  decree  was  made,  wouM 

J prevent  any  process  of  contempt  from  issuing  against  him, 
or  the  purpose  of  compelling  him  to  execute  the  decree.  It 
is  no  answer  to  this  objection,  that  it  appears  by  the  record  in 
this  case,  that  Wallack  has  in  fact  executed  the  decree  on  hit 
part;  since  the  error  complained  of  is  in  the  decree  itself,  and 
not  in  its  execution. 

It  was  insisted  by  the  counsel  for  the  appellees,  in  anticipa- 
tion of  the  above  objection,  that  the  Court  below  would  have 
been  warranted  in  dismissing  the  bill  absolutely,  without  re- 
quiring any  thing  to  be  performed  by  the  new  trustee,  in  con- 
sequence of  the  omission  of  the  plaintiff  in  that  suit  to  make 
proper  parties. 

That  a  bill  may  be  dismissed,  where  the  plaintiff,  when  called 
upon  to  make  proper  parties,  refuses,  or  is  guilty  of  unreasonable 
delay  in  doing  so,  need  not  be  questioned — but  to  do  so  without 
a  demurrer,  plea,  or  answer,  pointing  out  the  person  or  per- 
sons who  the  defendants  insist  ought  to  be  made  parties, 
is  unprecedented,  and  would  most  unquestionably  be  errone- 
ous, although  the  decree  should  assign  this  as  the  ground  of 
dismission;  which  is  not  done  in  the  present  case. 

The  last  objection  to  the  decree,  which  it  is  thought  nece^i-" 
sary  to  notice,  is,  that  the  heir  at  law  of  Washington  Boyd, 
deceased,  is  not  required  to  release  her  title  to  the  proper- 
ty in  controversy  to  the  appellant;  a  majority  of  this  Court 
being  of  opinion,  that  the  legal  estate  in  that  property  did  not 
pass  to  Richard  Wallack,  under  the  decree  of  the  21st  of 
January  1823,  before  referred  to,  but  is  yet  outstanding  in  the 
heir  at  law  of  Boyd. 

The  decree  of  the  Court  below  must,  for  these  errors,  be 
reversed,  and  the  cause  is  to  be  remanded  to  that  Court  for 
further  proceedings  to  be  had  thereon,  in  conformity  with  the 
principles  before  staled. 

Decree, — This  cause  came  on,  &c,  on  consideration  whereof, 
It  is  the  opinion  of  this  Court,  that  there  is  error  in  the  said 
decree,  in  requiring  any  act  to  be  performed  by  Richard  Wal- 
lack, before  he  was  made  a  party  to  the  said  suit,  by  regular  pro- 
ceedings against  him,  according  to  the  course  and  practice  of 
a  Court  of  Chancery,  and  had  either  answered  the  bill  mak- 
ing him  such  a  party,  or  the  same  had  been  taken  for  confess- 
ed, against  him;  and  that  the  said  decree  is  also  erroneous,  in 
dismissing  the  bill  of  the  plaintiff  in  the  Court  b^low;  and  also,  in 
not  decreeing  the  said  Nicholas  L.  Queen,  and  Eleanor  Queen 
his  wife,  the  defendants  in  the  said  suit,  to  release  to  the  ap- 
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pdlant,  James  Greenleai^  all  their  right  and  title  to  the  proper- 
if  directed  by  the  said  decree  to  be  conveyed  to  him,  by  the 
wd  Richard  Wallack ;  for  which  errors,  it  is  now  by  this 
Court  decreed  and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  cause  be  remanded  to  the  Court  bcr 
low,  to  be  there  proceeded  in,  according  to  law,  and  in  conform- 
ity with  the  principles  stated  in  this  decree. 
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Bekjamik  Buck  &  Thomas  Hrdrick  vs.  The  Chesapeakb 
Insurance  Company. 

Insunmce.  To  affirm,  that  *<  in  poltcies  for  whom  it  may  concern,"  there  can 
be  no  undue  concealment  as  to  the  parties  interested  in  the  property  to 
be  insured,"  is  obviously  goin^  much  too  far;  since  the  underwriter  has 
an  unquestionable  ri^ht  to  be  mformed,  if  he  makes  the  inguiry.  The  as- 
sured may  be  silent,  it  is  true,  if  he  will ;  and  let  the  premium  be  charged 
accordingly ;  but  if  tlie  inquiry,  when  made,  should  be  responded  to  by 
information  contrary  to  the  verity  of  the  case,  this  obviously  g^ves  a  con- 
Tentional  signification  to  the  terms  of  the  policy,  which  may  differ  from 
the  known  and  received  signification  in  ordinary  cases.  \\S9\ 

A  policy  "  for  whom  it  may  concern,"  will,  in  ordinary  cases,  cover  belli- 
gerent property.  {160} 

A  knowledge  of  the  state  of  the  world — of  the  allegiance  of  particular 
countrics---af  the  risks  and  embarrassments  affecting  their  commerce — of 
the  course  and  incidents  of  the  trade  on  which  they  insure,  and  of  the 
established  import  of  the  terms  used  in  their  contracts,  must  necessarily 
be  imputed  to  underwriters.  }  160][ 

The  term  interest^  as  used  in  application  to  the  right  to  insure,  does  not  ne- 
cessarily imply /wo/>€r/y,  in  the  subject  of  insurance.  {163} 

The  master  of  a  vessel,  to  whom  property  shipped  on  boartl  the  vessel  un- 
der his  command  is  to  be  consigned,  in  the  absence  of  proof  that  the 
owner  of  the  property  had  not  pven  authoritjr  to  order  insurance,  has 
an  insurable  interest  in  the  property  on  board  his  vessel «  and  this  interest 
is  sufficient  to  autliorize  the  recovery  of  a  loss  on  the  policy.  [163  { 

As  to  the  effect  of  certain  instructions'in  a  letter  relative  to  insurance,  and 
circumstances  connected  with  the  same,  constituting  a  representation  to 
utiate  a  policy,  made  under  the  authority  and  directions  of  the  letter. 

THIS  case  came  before  the  Court,  upon  a  division  of  opi- 
nion of  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the  district  of  Maryland.  The  action  was  brought  upon 
two  policies  of  insurance,  upon  a  cargo  of  sugar,  on  board  the 
brig  Columbia,  in  the  name  of  the  plaintiffs,  for  the  use  of 
Daniel  Fitch;  who  was  an  American  citizen,  a  sea  captain,  sail- 
ing out  of  the  port  of  Baltimore,  and  the  owner  and  command- 
er of  the  Columbia;  and  of  Gregorio  Medina,  of  Ponce,  in  the 
island  of  Porto  Rico. 

The  plaintiffs  were  the  agents  of  Daniel  Fitch;  and,  by  two 
distinct  orders,  under  different  dates,  had  policies  effected  upon 
their  application,  by  the  Chesapeake  Insurance  Company. 

The  amount  of  the  separate  interests  of  captain  Fitch  and 
G.  Medina,  was  shown  by  the  following  statement,  which  was 
admitted  to  be  correct:— 


15ft 


SUPREME  COURT. 
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The  entire  cargo  embraced  in  the  two  policies, 
«9—  88413  75 

All  marked  F.  in  the  bill  of  lading,  belonging  to 
captain  Fitch,  viz: — thirteen  hogsheads, five  tierces, 
and  ninety-two  barrels  of  sugar,  amounting^  to—      2076  75 

Add  charges—        198  50 

^Amount  of  the  absolute  and  legal  or  equitable  >  «  obr^  on 
property  of  captain  Fitch,  J  ® 

1  he  residue  belonged  to  G.  Medina,  the  legal  title 
to  which,  was  in  captain  Fitch,  amounting  to—      2  5610  65 

Add  charges —        527  85 


8413  75 

Amount  of  the  two  policies—       8000  00 


Not  covered —     g  413  75 


The  Columbia,  with  her  cargo,  sailed  from  Porto  Rico  for 
Baltimore;  the  cargo  consigned  to  captain  Fitch,  and  docu- 
mented as  such;  G.  Medina  being  on  board  of  the  vessel,  on  a 
visit  to  the  United  States.  Both  vessel  and  cargo  were  totally 
lost,  near  Norfolk,  by  the  perils  of  the  sea. 

The  circumstances  attending  the  insurance,  and  the  facts  out 
of  which  the  controversy  arose,  were  as  follows: — 

On  the  6th  of  May  1822,  the  plaintiff  presented  to  the  office 
the  following  order — 

Insurance  is  wanted  against  all  risks,  for  account  of  whom 
it  may  concera;  3000  dolIai*s  on  the  brig  Columbia,  Daniel 
Fitch  master,  and  on  cargo,  6000  dollars,  as  interest  may  ap- 
pear, at  and  from  Ponce,  Porto  Rico,  to  Baltimore;  by  a  letter 
from  captain  Fitch,  dated  19th  April,  he  says  he  expects  to  sail 
about  5th  to  10th  of  May,  that  the  brig  is  in  good  order,  per- 
fectly tight  and  seaworthy — what  premium  ?" 

U  per  cent,  (written  on  the  order  by  the  office.) 

Accepted,  Buck  Sc  Hedrick. 

A  policy  was  executed  on  the  same  day,  on  cargo,  6000  dol- 
lars, insuring  Buck  &  Hedrick,  *'  for  whom  it  may  concern." 
The  perils  insured  against  are,  **  of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  letters  of  marque,  arrests, 
taking  at  sea,  restraints  of  princes ;  and  all  other  perils,  losses, 
and  misfortunes,  for  which  assurers  are  legally  accountable. 

No  inquiry  was  made  by  the  office  for  the  letter  of  19th  April, 
alluded  to  in  the  above  order;  nor  was  any  warranty  or  repre- 
sentation of  any  kind  made  or  asked  for,  in  regard  to  said  cargo , 
but  the  office  executed  said  policy  on  said  order. 
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On  the  24th  May,  Buck  and  Hedrick  made  application  for 
further  insurance  on  cargo ;  and  the  following  letter  from  Cap- 
tain Fitch,  dated  27th  April,  was  presented  to  the  office,  with 
an  order  written  on  the  back  of  said  letter;  and  a  like  policy 
was  executed  for  whom  it  may  concern,"  without  any  inqui- 
ry for  the  said  letter,  of  19th  April,  and  for  the  same  premium. 

*^P(mcej  JJprll  %7iJh  1822. 

**  Messrs.  Buck  Sc  Hedrick— 

Gentlemen — I  wrote  you  a  few  days  ago,  by  the  brig  Ospray, 
Captain  Perkins,  direct  for  Baltimore,  I'cquesting  you  to  have 
insurance  done  for  me,  on  the  brig  Columbia  and  her  cargo, 
owned  and  commanded  by  me,  to  sail  from  this  for  Baltimore, 
about  5th  to  lOth  May,  with  a  cargo  of  sugar.  When  I  wrote 
to  you  by  the  Osj)ray,  I  could  not  say  what  amount  of  cargo  to 
have  insured  for  me ;  I  now  think  I  shall  have  on  board  about 
130,000  lbs.  valued  at  8,000  dollars,  which  amount  I  wish  you 
to  have  insured  for  me,  at  as  low  a  premium  as  you  can.  I 
wish  you  to  understand,  that  tlie  above  sum  of  8,000  dollars,  is 
not  in  addition  to  that  mentioned  in  my  last.  The  whole 
amount  I  want  insured,  is  8,000  dollars  on  cargo,  and  3,000 
dollars  on  the  vessel  and  freight.  She  is  in  perfect  good  order, 
tight  in  every  part,  built  in  New-Jersey  in  1814,  ^d  well  found. 

Your  attention  to  the  above,  will  oblige 

Your  obedient  servant, 

Daaij&l  Fitch." 

On  the  back  of  this  letter  was  written  the  following :  "  What 
will  2,000  dollars  be  insured  at,  agreeable  to  within  letter,  on 
cargo,  of  which  you  have  6,000  dollars  insured  some  time  since. 

.  Buck  8c  Hedrick. 
U  per  cent,  (agreed  as  interest  may  appear.) 

Buck  &  Hedrick. 

Buck  and  Hedrick  applied  to  the  defendant  for  payment  on 
said  policies,  and  all  the  papers  to  prove  the  distinct  interests 
of  Medina  and  Fitch  were  shown;  but  the  office  declined  to  pay 
cither,  on  the  ground  that. said  policy  covered  no  one  but  Fitch, 
and  that  the  letter  of  STth  April,  was  a  representation  that  the 
whole  cargo  was  C^tain  Fitch's,  and  therefore  affected  both 
policies. 

The  plaintiff,  on  the  trial,  prayed  the  Court  to  charge  the 
Jury. — 

1st.  That  as  the  policies  of  insurance  in  this  case,  purport  to 
insure  the  plaintiff  ^Mbrwhom  it  might  concern;"  they  are  not 
bound  to  prove,  that  at  the  time  of  effecting  said  insurance,  or 
any  other  time,  they  disclosed  to  the  defendants,  that  Spanish 
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property  was  intended  to  be  covered  by  said  insurance ;  and 
»  that  in  policies  of  sucli  description,  there  can  be  no  undue 
concealment  as  to  the  parties  interested  in  the  property  to  be 
insured. 

2d.  That  if  the  jury  believed  the  policy  of  Gth  May  1822,  was 
founded  on  the  order  of  the  same  date,  the  said  policy  being 
**for  whom  it  may  concern,"  docs  cover  belligerent  as  well  as 
neutral  property. 

3d.  That  if  the  jury  believed  that  the  policy  dated  24th  May 
1822,  was  founded  on  the  letter  of  2rth  April  1822,  and  the 
order  written  therein,  the  policy  being  "for  whom  itmaycon- 


4th.  That  if  the  said  Daniel  Fitch,  at  the  date  of  said  poli- 
cies, was  legal  and  equitable  owner  of  a  part  of  the  cargo  in- 
suited,  and  the  legal,  though  not  equitable  owner  of  the  residue; 
the  policies  for  whom  it  may  concern,"  do  cover  the  entire  car- 
go; and  said  Daniel  Fitch  is  competent  in  law  to  recover  the 
Avhole  in  his  own  name,  though  the  belligerent  character  of  a 
part  of  the  said  cargo,  was  not  disclosed  at  the  lime  of  effect- 
ing said  policies  of  insurance. 

5lh.  That  the  Court  instruct  the  jury,  that  the  letter  of  2rth 
April  1822,  with  the  order  written  thereon,  do  not  in  law  amount 
to  a  representation,  that  the  property  to  be  insured,  was  the 
sole  property  of  Daniel  Fitch,  or  that  the  whole,  or  any  part 
thereof,  was  not  belligerent. 

Upon  these  several  prayers,  numbered  in  the  record,  1,  2, 
.S,  5  and  6,  the  Judges  of  the  Circuit  Court,  differed  in  opin- 
ion,  and  certified  tlie  same  to  this  Court. 

The  cause  was  argued  by  Mr.  Hoffman  and  Mr.  Mayer,  for 
the  plaintiffs— and  by  Mr.  Wirt,  Attorney  General,  and  Mr. 
Meredith,  for  the  defendants. 

The  plaintiffs'  counsel  contended,  1st,  a  policy  for  whom  it 
may  concern,  covers  all  possible  persons  and  all  possible  in- 
terests, belligerent  as  well  as  neutral.  Hodgson  vs.  Marine 
Insurance  Company.    5  Cran.  100. 

The  doctrine  has  been  so  settled  in  France,  England,  New- 
York,  Massachusetts,  &c.  FhiL  on  //?«.,  57  to  63.  107.  2  Mag, 
211.  2  £men.,  460.  Ordi.  Hans  T.  77^.  1 .  §  4.  1  EmerL  ch.  2,  §  4. 
vh.  11,  §  4.  2  Dmie'a  Mr,  127.  1  Mar,  on  his.  306.215,  in  notes. 
JVorris's  Feake,  346-7-8.  John,  Dis;.  274,  §  41.  43.  280,  §  108. 

Barnwell  vh.  Church.  1  Caines'^Fep.,  217.  229.  237.  238.  243. 
Murray  t'«.  Uni.  In.  Com.  9.^  John.  Cas.  168.  Skidmorc  Des- 
doity,  2  John,  Cas,,  77,  Etting  vs,  Scott,  2  John,  ^ej).  157. 
163.  Goix  vs,  Knox,  1  Johii,  Cas,,  337.  1  Mar.  on  306. 
310.  Lawrence  vs,  Sebor,  2  Cmnes*  Rep,  203.  Hagedoni  vs,  Oli- 
verson,  2  Maul  and  Sdw,,  485.  Sleinback  vs,  Rhinelander,  3 
John.  Cas,y  269.  Vanderheuvel  vs,  Uni.  In.  Com.,  2  NeiV'York- 
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Cfti,  in  Error^  217.  269,  and  2  John,  Cas.^  127.  '\5\,  Cranch^ 
lOa  109.   Seamans  v*.  Lorinj^,  1  Mason,  128.  125.  136. 

Was  there  a  concealment  of  belligerent  inter ent  ?  Conceal- 
ment can  only  have  reference  to  the  contract  between  the 
parties;  runi-disclomre  is  not  concealment;  and  the  party  chary;- 
ing  it  must  show  fraudulent  intention.  As  to  the  words, 
**  lawful  {>oods  and  merchandise,"  the  parties  refer  to  muni- 
cipal sanctions  only,  and  not  to  foreign  circumstances.  1  John- 
9on*«  Cases^  77.  120.  487. 

Upon  the  doctrine  of  concealment^  non-disclosure,  or  mis* 
representation  ;  the  following  positions  were  assumed,  and 
claimed  to  be  sustained  by  the  authorities  cited. 

1.  That  no  disclosure  of  any  thing  within  the  essential  na- 
ture of  the  policy,  could  be  necessary — and  consequently,  that 
no  undue  concealment  can  be  predicated,  either  as  to  the  per- 
sons interested,  or  their  country. 

2.  That  there  has  been  neither  a  representation,  nor  a  mis- 
representation, in  regard  to  the  cargo  insured. 

3.  That  the  first  policy  stands  upon  nothing  but  the  order 
of  6th  May,  in  which  order  no  one  feature  of  a  representation 
of  neutrality  is  to  be  found,  but  the  very  reverse. 

4.  That  the  letter,  and  on  which  the  second  policy,  viz.  for 
2000  dollars,  was  effected,  contains  no  such  representation,  in 
regard  to  the  cargo  then  to  be  insured — and  if  it  did,  it  was 
strictly  true,  as  Daniel  Fitch's  absolute  interest  amounted  to 
2,275  dollars  25  cents. 

5.  That  this  letter,  if  a  representation  at  all,  as  to  the  neu- 
trality of  the  cargo  covered  by  this  second  policy,  can  in  no 
way  affect,  by  a  retroactive  energy,  the  antecedently  executed 
policy. 

6.  That  the  office,  having  neglected  to  make  those  inquiries, 
which,  under  the  circumstances  of  the  case,  the  law  imposed 
on  it,  cannot  now  transfer  to  the  insured,  the  effect  of  an  obli- 
gation to  disclose  voluntarily,  what  would  have  been  willingly 
communicated,  had  the  office,  at  that  time^  deemed  it  of  con- 
sequence to  inquire  after. 

7.  That  Daniel  Fitch,  being  the  consignee  and  trustee  of 
the  whole  of  Medina's  inteivst,  with  full  authority  to  insure, 
and  having  the  custody  of  the  entire  cargo,  laden  on  board  of 
his  vessel,  had  an  insurable  interest  ir^  the  whole ;  and  might, 
had  he  seen  fit  so  to  do,  have  truly  represented  the  whole  as 
his  own,  for  the  purpose  of  efllccting  insurance. 

PhiU.  on  Ins,  ami  Authorities,  64. 94.  PhiU.  on  Ins,,  86.  89.  John. 
page  284,  §  143,  144.  146,  147  to  153.    IHiarton's  Dig,^ 
319,  S  23.  30.  32.    PhiU,  on  Im,,  87.  7  Cranch,  506.  1  Cairns^ 
75.  492.  2  Joh7i,  Cas.^  487.  I  John.  Cas,^  1.   2  John.  Cas,^  77. 
120.  1  New-Vork  Cases  in  Ertor^  XXV.  2  John.  Rep.,  130. 
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Mtkon^i  N,  P.  Ca^ea,  83.  PhUL,  69.  90.  4  East,  590.  Den- 
nis V8.  Ludlow,  1  CaincSy  111.  217.  Long  vs.  Bolton,  SI  Bos. 
andPtdly  209.  Boyd  vs.  Dubois,  S  Cmnp.,  153.  312.  IS  Jiej)., 
61.  26r.  9  East,  292.  1  Camt).,  116,  117,  118.  1  Mmd 
and  Sfilic.,  55.  Long  vs.  Duff,  2  Has.  and  Ptdl.^  209.  PhilLj 
101.  Marshall^  '3,  not ^.  Brown  r;?.  Shaw,  1  Co/wm,  489.  De- 
pcystcr  vs,  Gardiner,  1  Gainer,  492.  Fort  vs.  Leo,  3  Taunt., 
581. 

2.  It  was  the  duty  of  the  insurers  to  inquire  into  the  state 
of  things  at  the  time  of  the  contract,  and  there  was  no  repre- 
sentation of  a  sole  neutral  interest. 

The  insured  asks  to  be  insured  against  "all  risks;"  and  it 
was  therefore  the  duty  of  the  office  to  inquire  what  risks  were 
intended  to  be  covered. 

Authorities  cited  as  to  the  general  nature  of  representation : 
Mar.  on  Ins.  450,  451.  PhiU.  on  Ins.  80.  6  Cranch,  274  to  281. 
7  Crmu  507,  535,  536,  541.  Phill.on  Ins.  84.  14  Mass.  Rep.  152. 

1  Mar.  on  In$.  459.  PhiU.  on  Ins.  109,  110.  Pawson  vs.  Wat- 
son, Coujp.  785,  or  Mar.  on  Ins.  459.  Bize  vs.  Fletcher,  Datis^. 
271,  or  Mar. on  Ins.  459.  Phill.on  Ins.  106.  Alsop  vs.  Coit,  12 
Mass.  Rep.  40,  or  PhiU.  on  Ins.  1 1 0.  Ross  vs.  Bradshaw,  1  Black. 
Rep.  312,  or  PhiU.  on  Ins.  1 10.  fVJiarton's  Digest,  p.  380.  §  28, 30, 
31,  32.  Hubbard  vs.  Glover,  3  Canip.  312.  Clapham  vs.  Co- 
lozarc,  3  Canq).  382.  Dawson  vs.  Atty,  7  East,  357.  Hodgson 
vs.  Marine  Insurance  Co.,  5  Cran.  100.  Livingston  and  (iil- 
christ  vs.  Marine  Insurance  Co.,  6  Cranch,  274.  7  Cran.  507. 
Vandanheuvel  va.  Uni.  Insurance  Co.,  2  Caines*  Cases  in  Error, 
257,  267  to  282.  Doug.  305, 

Authorities  cited  as  to  the  duty  of  underwriters,  to  make 
inquiries:  1  Mar.  on  Lis.  597,  474,  475.  PhiU.  an  Ins.  84,  108, 
109.  ZDaU.SLTA.  2  Yates,  178.  Fortr*.  Lee, 3  Tuvnt.^^A.  PhiU. 
on  Ins.  105.  14  East,  479.  Wliartm's  Dig.  519  §  25.  1  Cmnp. 
383.  PhiU.  on  Ins.  63,  or  Davis  vs.  Boardman,  12  Mass.  Rep. 
80.  Boyd  vs.  Dubois,  3  Camp.  135.  Duplanty  r*.  Com.  Ins. 
Co.,  Anthon*s  Rep.  85.  Livingston  and  Gilchrist  vs.  Mary. 
Ins.  Co.,  7  Crcr/i.  508,  556,  558, 547. 

Sd.  That  even  if  the  letter  of  27th  April,  had  asserted  that 
Daniel  Fitch  owned  the  cargo,  it  was  (as  far  as  the  doctrine  of 
representation  is  concenied,)  substantially  true;  lu»  he\\\\;  the 
legal  owner  as  trustee,  and  consignee  of  Medina's  part,  and  as 
such,  competent  to  sustain  any  action  for  that  part  of  the  cargo, 
and  iilso  to  represent,  though  perliaps  not  to  warrant  it,  as  his. 
Phill  mi  Ins.  41,  42,  60.  Rind  vs.  Wilkinson,  2  Tmtnt.  257. 
Joseph  vs.  Knox,  5  Camp.  520.  5  Wheat.  Selw.  774,  775,  and 
nolf.  M'Andrew  vs.  Bell,  1  Cos.  N.  P.  C.  375.  Lucena  r«.  Crow, 

2  AV//'.  Rtyi.  525.  3  Bos.  Ptdl.  75.  PhiU.  .m  Ins.  58.  Mar.  on 
In9.  104  to  118.   Routh  vs.  Thompson,  UEast,  428.  Ludlow 
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(Back  &  Hedrick  w.  The  Chesapeake  Insunmce  Catopuiy.) 
w.  Browne,  1  Joluu  Rep.  15.    Caruthcrs  r«.  Sheddon/  6  Taunt. 
14,  or  1  Serir.  and  lA)wb.  293. 

4th.  That  even  admiltin|^  the  letter  of  Srth  April,  to  be  a 
gross  misrepresentation,  it  can,  in  no  way,  ai!ect  either  policy. 

Not  the  first  policy,  because  that  policy  was  founded  solely 
on  the  order  of  6ih  May,  and  was  executed  several  weeks  be- 
fore the  letter  of  27th  April  was  in  the  country. 

Not  the  second  policy,  because,  as  respects  that  portion  of 
the  cargpo,  covered  by  the  2,000  dollars  policy,  the  letter  was 
strictly  true.  Fitch's  interest  exceeding  that  amount  1  Mar.  on 
Ins.  455,  456.  2  JfTicat.  Sehv.  750,  note  (41.)  Fhill.  m  Ins.  80, 
81,  84,  85.  Marsden  vs.  Keid,  3  East,  572.  Dawson  vs.  Atty, 
7  East^  3Gr.  Bell  vs.  Carstairs,  2  Cainp.  543.  Forrester  vs.  Pi- 
gou,  1  Maul  and  SeL  13.  Brine  vs.  Featherstone,  4  Taunt.  871. 
Ettinj>  i'.v.  Scott,  2  John.  Hep.  157,  162. 

On  the  part  of  the  plaintiff,  it  was  also  urged,  that  the  policy 
of  the  6th  of  May  is  not  to  be  connected  with  that  of  the  24th 
May;  no  representation  was  made  whatever,  when  the  first  po- 
licy was  entered  into. 

The  insurance  on  the  property  on  board  the  Columbia,  was 
properly  made  under  the  authority  and  order  of  Daniel  Fitch; 
who,  as  master  of  the  brig,  and  in  the  relations  which  existed 
between  him  and  Mr.  Medina,  had  a  right  to  order  the  same. 

Even  gratuitous  insurances  are  not  voUU  but  voidable.  The 
tests  of  such  insurances  are,  was  the  premium  secure,  and  had 
the  party  a  right  to  abandon  ?  The  cases  cited  by  the  defend- 
ants' counsel,  do  not  impugn  these  principles,  but  sustain  them. 

Mr.  Meredith,  and  Mr.  Wirt,  Attorney  General,  for  the  de- 
fendants. 

The  letter  of  the  27th  April,  was  a  representation  of  neutral 
property;  and  it  is  insisted,  that  the  terms  '*for  whom  it  may 
concern,"  may  be  limited  by  a  representation,  and  the  case  be- 
fore the  Court;  the  representation  was  not  true. 

It  is  admitted  that  the  stipulations  in  a  policy,  may  be  en 
larged  by  a  representation,  and  if  enlarged,  why  not  restricted? 
Earquart  vs.  Bernard,  1  Taunt.  450. 

As  to  a  representation  and  its  effect,  the  following  cases  were 
cited: — 1  Seam  vs.  Lowry,  1  Mason's  Hep.  136.  2  Johns.  Hep. 
157,  163.  2  Caines,  ^3.  2  Johns.  Cos.  451.  173. 

The  representation  having  been  made  by  a  resident  owner, 
was  in  effect  a  warranty  of  neutrality.  Phill.on  Ins.  82.  6  Mass. 
£20.  9,  Johns.  Cas.  451.  173. 

A  representation  must  correspond  with  the  facts  represented, 
and  must  be  As  favourable  to  the  insurers,  as  if  it  had  been 
literally  true.  Phill.  on  Ins.  102.  Q  Johns.  Cas.  16S.  6  Mass.  Hep. 
fil2i''  No  case  has  been  cited  by  the  counsel  for  the  plaintiffs, 
vrh'ert  the  cover  of  property  by  fraud  was  protected.  Here, 
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(Buck  h  Hedridk  m.  The  Chesapeake  Insurance  Company.) 
the  cover  was  false,  and  intended  to  protect  the  property  of 
Medina,  a  belligerent. 

Captain  Fitch  had  not  an  insurable  interest  in  the  property 
of  Medina,  and  as  an  agent,  he  was  guilty  of  a  misrepresenta- 
tion.   Lucena  V8,  Crawford,  £  New.  Rep,  323.  1 1  East^  434. 

The  first  policy  exhausted  the  whole  of  Captain  Fitch's  in- 
terest in  the  property,  and  left  nothing  for  the  second  policy ; 
and  the  second  could  not  operate,  there  being  a  claim  against 
prior  insurances  in  the  policy. 

False  lights  were  held  out  to  the  underwriters  by  the  letter, 
and  while  they  supposed  they  undertook  a  peace  riak^  they  had 
assumed  a  war  risk. 

The  insured  are  bound  to  show,  that  the  property  insured 
was  intended  to  be  insured  by  the  policy;  and  there  is  no  evi- 
dence of  any  authority  given  by  Medina  to  Fitch,  to  cause  the 
insurance  to  be  made,  or  that  the  same  was  made  for  him. 
PhiU.  on  Ins.  57,  58,  61.  3  Jofms.  Cos.  269. 

As  to  an  adoption  of  a  policy,  it  must  be  done  by  the  person 
for  whom  the  insurance  was  intended.  2  Maul  and  Selw.  485. 
1  Mason's  Rep.  136. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court— 

This  cause  comes  up  from  the  Circuit  Court,  for  the  Mary- 
land District,  on  a  dinercnce  of  opinion. 

The  suit  below,  was  instituted  on  two  policies  of  insurance, 
the  one  for  6000  dollars,  the  other  for  2000  dollars,  upon  the 
brig  Columbia,  Daniel  Fitch  master,  at  and  from  the  Spanish 
island  of  Porto  Rico  to  Baltimore,  for  whom  it  mcnf  concern. 
Buck  &  Hedrick  were  the  agents  of  Fitch,  and  the  policies 
were  made  in  their  name.  The  first  policy  was  executed  on 
the  6th  of  May,  1822,  and  stands  unimpeached  by  any  circum- 
stances occurring  at  the  time  of  its  execution.  But,  when  ap- 
plication was  made  for  the  second  policy,  which  was  on  the 
34th  of  May,  the  agents  laid  before  the  underwriters  a  let- 
ter, dated  Ponce^  April  27th  1822,  to  this  effect : — 
Messrs.  Buck  8c  Hkduick— 

'*  I  wrote  you  a  few  days  ago  by  the  brig  Ospray,  Captain 
Perkins,  direct  for  Baltimore,  requesting  you  to  have  insurance 
dojie for  me  on  the  brig  Columbia,  and  her  cargo,  owned  and 
commanded  by  me,  to  sail  from  this  for  Baltimore,  about  5th 
to  10th  of  May,  with  a  cargo  of  sugar.  When  I  wrote  you 
by  the  Ospray,  I  could  not  say  what  amount  of  cargo  to  have 
insured  for  me.  I  now  think  I  shall  have  on  board  about 
130,000  pounds,  valued  at  8000  dollars,  which  amount  I  wish 
you  to  have  insured  for  me^**  &c. 

The  rest  has  no  material  bearing  upon  the  cause.  On  the 
back  of  this  letter  was  written  the  following  inquiry  i 
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(Buck  &  Hedrick  m.  The  Cheapemke  Iifsunnce  Compuvj.) 
What  will  ^00  dollars  be  insured  at,  ag^reeable  to  within 
letter,  on  carg^,  of  which  you  have  600()  dollars  insured  some 


The  vessel  and  cargo  were  totally  lost  by  the  perils  of  the 
sea ;  and  the  interest  proved  at  the  trial,  consisted  of  above 
8000  dollars,  the  property  of  Fitch,  and  above  6000  dollars, 
the  property  of  G.  Medina,  a  Spanish  subject,  of  Porto  Rico, 
at  that  time  affected  with  the  character  of  a  belliq^erent. 

The  whole  cargo  was  consigned  to  Daniel  Fitch,  and  docu- 
mented as  his — Medina  himself  being  on  board,  on  the  voyage. 

The  order  for  insurance,  on  which  the  policy  of  6th  May 
was  effected,  was  in  the  following  words  :  **  Insurance  is  want- 
ed against  all  risks,  for  account  of  whom  it  may  concet-n^  3000 


cargo,  6000  dollars,  as  interest  may  appear,  at  and  from  Ponce, 
Porto  Rico,  to  Baltimore;  a  letter  from  Captain  Fitch,  dat- 
ed 19th  April,  says,  he  expects  to  sail  about  5th  to  lOth  of 
May— that  the  brig  is  in  good  order,  perfectly  tight  and  sea- 
worthy. What  premium  ? 

Both  policies,  it  appears,  were  done  at  a  premium  of  I4, 
ind  on  neither  occasion  was  the  letter  of  the  19th  April 
called  for  by  the  office,  nor  was  any  warranty  or  representa- 
tion of  any  kind  made  or  asked  for,  respecting  the  cargo;  lie- 
yond  what  was  voluntarily  made,  and  has  been  stated. 

The  first  instruction  on  which  the  Court  below  divided,  was 
prayed  for  by  the  plaintiffs,  in  these  words  : 

**That  as  the  policies  of  insurance  in  this  case  purport  to 
insure  the  plaintiffs  **/or  whom  it  might  concern^**  they  arc  not 
bound  to  prove,  that  at  the  time  of  effecting  the  insurance,  or 
any  other  time,  they  disclosed  to  the  defendants  that  Spanish 
property  was  intended  to  be  covered  by  the  insurance;  and  that 
in  policies  of  such  description,  there  can  be  no  undue  conceal- 
ment as  to  the  parties  interested  in  the  property  to  he  insured. 

Dangerous  as  it  always  is,  in  a  Court  of  Justice,  to  gener- 
alize in  the  propositions  which  it  decides,  it  is  peculiarly  so, 
in  questions  arising  on  policies  of  insurance. 

The  present  proposition  is  obviously  couched  in  terms  too  ge- 
neral to  admit  of  an  answer  in  the  affirmative,  without  restric- 
tion or  modification.  And  as  Courts  of  Justice  are  not  bound 
to  modify  or  fashion  the  instructions  moved  for  b^  counsel,  so 
as  to  bring  them  within  the  rules  of  law,  if  this  cause  had 
come  up  on  a  writ  of  error  to  the  judgment  of  the  Court  be- 
low, for  refusing  the  instruction  as  prayed ;  it  would  be  difficult 
to  say,  that  in  the  terms  in  which  it  is  presented,  the  Court 
was  bound  to  give  this  instruction. 

To  affirm,'* That  in  policies  of  such  description,  there  can 
be  no  undue-  concealment  as  to  the  parties  interested  in  the 
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Buck  8c  HedrickJ 
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(Buck  &  Hedrickoli  The  Chesapeake  Insurance  Company.) 
property  to  be  insured,"  is  obviously  going  much  too  far; 
since  the  underwriter  has  an  unquestionable  right  to  be  in- 
formed, if  he  makes  inquiry — the  assured  may  be  silent,  it 
is  true,  if  he  will,  and  let  the  premium  be  charged  accordingly 
—but  if  the  inquiry  then  made  should  be  responded  to,  with  in- 
formation contrary  to  the  verity  of  the  case,  this  obviously 
gives  a  conventional  signification  to  the  terms  of  the  policy;  which 
may  differ  materially  from  the  known  and  received  significa- 
tion in  ordinary  cases.  He,  for  instance,  who  should  insure 
**'for  whom  it  may  concern^**  under  an  express  assurance,  that 
there  is  no  belligerent  interest  in  the  cargo,  could  not,  upon 
any  principle,  be  held  to  have  made  assurance  upon  belligerent 
interest. 

This  is  no  more  than  the  application  of  the  general  princi- 
ple, that  insurance  is  a  contract  of  good  faith,  and  is  void, 
whenever  imposition  is  practised. 

That  a.  policy  for  whom  it  may  concern^*'  will,  in  ordinary 
cases,  cover  belligerent  property,  has  been  fully  conceded  in 
argument.  Nor  is  it  contested,  that  previous  representation 
will  be  sunk  or  absorbed,  or  put  out  of  the  contract,  where  the 
policy  is  executed  in  obvious  inconsistency  with  those  repre- 
sentations. But  the  ground  here  insisted  on  for  defendants, 
is,  that  the  letter  of  April  2rth,  was  a  representation  that  the 
whole  cargo  was  Captain  Fitch's,  and  that  it  thereby  operated 
as  an  imposition  upon  the  underwriters,  and  as  such,  avoids  both 
policies ;  or  that  it  affixes  a  conventional  meaning  to  the  phrase, 
in'  these  policies,  which  limits  its  ordinary  import. 

Is  there  any  thing  in  the  case  suiBcient  to  except  these 
policies  from  the  ordinary  import  and  effect  of  the  phrase  for 
whom  it  may  concern  ?" 

We  are  of  opinion  there  is  not 

Whatever  turn  of  expression  may  be  given  to  the  question, 
or  in  whatever  aspect  it  may  be  presented,  it  is  obviously,  at 
last,  no  more  than  the  simple  question,  have  these  under- 
writers been  entrapped,  or  imposed  upon,  or  seduced  into  a  con- 
tract, of  the  force,  extent,  or  incidents  of  which,  a  competent  un- 
derstanding cannot  be  imputed  to  them  ? 

A  knowledge  of  thestate  of  the  world,of  the  allegiance  of  parti- 
cular countries,  of  the  risks  and  embarrassments  affecting  their 
commerce,  of  the  course  and  incidents  of  the  trade  on  which  they 
insure,  and  the  established  import  of  the  terms,  used  in  their  con- 
tract; must  necessarily  be  imputed  to  underwriters.  According 
to  a  distinguished  English  jurist.  Lord  Mansfield,  in  Pelly  vs. 
The  Royal  Exchange,  &c.  (1  Bur.  341,)  "  the  insurer,  at  the  time 
of  underwriting,  has  under  his  consideration  the  nature  of  the 
voyage,  and  the  usual  manner  of  conducting  it.  And  what  is  usu- 
ally done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is 
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(Bock  &  Hedrick  m.  The  ChcMpetke  IiMunnce  Company.) 
understood  to  be  referred  to  by  every  policy.  Hence,  when  a 
neutral,  carrying  on  a  trade  from  a  belligerent  to  a  neutral 
country,  asks  for  insurance  ** for  whom  it  may  concern,"  it  is 
an  awakening  circumstance.  No  underwriter  can  be  ignorant 
of  the  practice  of  neutrals  to  cover  belligerent  property,  under 
neutral  names,  or  of  the  precautions  ordinarily  resorted  to, 
that  the  cover  may  escape  detection.  The  cloak  must  be 
thrown  over  the  whole  transaction,  and  in  no  part  is  it  more 
necessary,  than  in  the  correspondence  by  other  vessels,  so  often 


covers  on  other  cargoes.  Letters,  thus  intercepted,  have  often 
been  the  ground-work  of  condemnation  in  Admiralty  Courts; 
and  underwriters,  to  whom  the  extension  of  trade  is  always  be- 
neficial, must  and  do  connive  at  the  practice  in  silence.  They 
9Mk  mo  questions,  propose  their  premiums,  and  the  contract  is 
as^irdl  understood,  as  the  most  thorough  explanation  can 


There  is  nothing  in  the  letter,  in  evidence,  calculated  to 
mislead  an  insurer  of  ordinary  vigilance,  but  what  was  fully 
explained  away,  by  concomitant  circumstances.  It  is  true, 
that  in  the  letter  Fitch  writes,  to  have  insurance  done  for  him^ 
on  **the  brig  Columbia  and  her  cargo;"  that  he  cannot  say, 
what  amount  of  cargo  to  have  insured  Jfbr  him.  Yet,  when  thq 
offer  was  submitted,  it  was  endorsed  on  the  back  of  this  letter, 
and  expressly  declared  to  be  upon  the  same  cargo,  of  "  which 
you  have  6,000  dollars  insured,  some  lime  since." 

The  insurance  alluded  to,  was  made  "for  whom  it  may  con- 
cern," and  this  second  policy  is  expressed  in  the  same  terms. 

Here,  then,  was  a  neutral,  professing  himself  to  be  owner  of  a 
car^,  consisting  of  produce  of  the  hostile  island,  on  a  voyage, 
havmg  for  its  object,  to  find  a  market  for  that  produce — most 
unnecessarily,  if  himself  the  real  owner,  or  if  there  were  no  own- 
ers, but  neutrals— most  unwisely,  subjecting  himself,  or  them^ 
to  an  increase  of  premium,  which  could  not  but  result  from 
such  an  offer. 

This  was  a  circumstance  calculated  to  induce  inquiry.  The 
defendants  had  a  right  to  make  what  inquiries  they  pleased, 
as  to  the  real  character  of  the  cargo ;  and  if  they  did  not  make 
those  inquiries,  the  law  imputes  to  them  the  use  of  the  phrase, 
**for  whom  it  may  concern,"  in  its  ordinary  effect  and  signifi* 
cation.  We  are,  therefore,  of  opinion,  thai  this  instruction^  if  so 
inodified  as  to  be  confined  to  the  case  before  the  Court j  ought  to 
have  been  given. 

The  second  prayer,  amounting  only  to  an  affirmance  of  the  ge- 
neral proposition,  as  relates  to  the  policy  of  the  6th  May,  w^ 
are  of  opinion,  ought  to  have  been  given. 

The  third  praver,  having  the  same  bearing  upon  the  policy 
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(Buck  &  Hedrick  va.  The  Chesapeake  Insurance  Company.) 
of  the  34th  May,  we  are  of  opinion,  for  the  reasons  expressefl 
in  the  first  prayer,  ought  also  to  have  been  given. 

By  the  Jiflth  prayer,  the  plaintiffs  ask  of  the  Court  to  instruct 
the  jury,  That  if  the  said  Daniel  Fitch,  at  the  time  of  said 
policies,  was  legal  and  equitable  owner  of  part  of  the  cargo 
insured;  and  the  legal,  though  not  equitable  owner  of  the 
residue,  policies,  "for  whom  it  may  concern,"  do  cover  the 
entire  cargo;  and  said  Fitch  is  competent,  in  law,  to  reco- 
ver the  whole,  in  his  own  name — though  the  belligerent  cha- 
racter of  a  part  of  said  cargo,  was  not  disclosed,  at  the  time 
ot  effecting  said  policies. " 

The  language  in  which  this  prayer  is  couched,  obviously 
imports  two  propositions:  1st.  That  a  policy,  for  whom  it 
may  concern,'*  will  cover  the  whole  cargo— though  the  assured 
had  only  the  legale  without  the  eqtdtable  interest  m  part,  and  a 
legal  and  equitable  interest  in  the  residue ;  and,  2d.  That  -Da- 


own  name — though  the  belligerent  character  of  part  was  not 
disclosed,  when  the  policies  were  executed. 

It  is  a  very  great  objection  to  this  prayer,  that  the  language 
used,  is  too  general  and  abstracted;  and  not  adapted  to  the 
case,  with  that  studied  precision  which  the  law  requires — there- 
by rendering  it  scarcely  possible  for  the  Court  to  meet  it  with 
a  simple,  positive,  or  affirmative  answer. 

To  the  Jfirst  of  the  two  propositions,  it  may  be  further  ob- 
jected, that  it  is  difficult  to  perceive,  how  it  came  to  be  intro- 
duced into  the  cause.  Abstracted  from  the  effect  of  belligerent 
interest  in  the  cargo,  the  defence  admits,  that  the  policy  covers 
all  other  interests,  whether  legal,  or  equitable. 

And,  with  regard  to  the  second^  it  is  not  easy  to  perceive,  why 
the  Court  should  be  called  upon,  to  charge  the  jury,  that  Damd 
Fitch  was  competent,  in  law,  to  recover  the  whole  in  his  own 
name,  when  the  suit  is,  in  fact,  prosecuted  in  the  name  of  the 
agents;  and  they  count  upon  the  interests  of  both  Medina  and 
Fitch. 

But  the  cause  has  been  argued,  upon  the  assumption,  tliat 
this  prayer  brings  up  the  question  of  insurable  interest^  in 
Fitclhy  by  whose  instructions.  Buck  &  Hedrick  effected  this  in- 
surance ;  and,  as  it  is  better  to  follow  out  the  concessions  of 
counsel,  than  to  let  the  cause  come  up  here  again,  upon  this 
pouit,  we  will  consider  that  question  as  being  raised  by  this, 
in  connexion  with  the  other  prayers. 

And  here,  we  think,  the  facts  make  up  b.  dear  case  of  in- 
surable interest.  The  only  doubt,  probably,  arises  from  one  of 
the  most  prolific  grounds  of  uncertainty  on  many  subjects,  viz. 
the  use  or  tern)s,  originally  unaptly  selected,  but  now  rendered 
legitimate,  by  use.  It  is  only  necessary  to  inspect  a  few  cases 
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(Back  &  Hedrick  w.  The  Chesapeake  Insurance  Company.) 
on  this  doctrine,  to  be  satisfied,  that  the  term  interest^  as  used 
in  application  to  the  right  to  insure,  does  not  necessarily  imply 
property^  in  the  subject  of  insurance. 

In  the  case  of  Crawford  et  al.  vs.  Hunter,  8  /).  Sc  U.  13,  the 
plaintiffs  were  commissioners  appointed  by  the  Crown,  under  an 
Act  of  Parliament,  to  superintend  the  transportation,  &c.  of 
Dutch  vessels,  seized  in  time  of  peace,  without  any  present  de- 
signation for  whom — whether  to  be  held  in  trust,  for  the  origi- 
nal owners,  the  Crown,  or  the  captor.  The  vessel  had  been  car- 
ried into  St.  Helena;  and  the  policy  was  effected,  with  a  view  tof 
her  safe  transportation,  from  that  island,  to  England ;  and,  after 
much  consideration,  it  was  adjudged,  that  this  was  a  good  in- 
surable interest,  and  the  plaintiff's  recovered. 

The  same  point  was  afterwards  decided,  in  Lucena  vs.  Craw- 
ford et  al.  3  Bo8,  Put.  75^  on  a  writ  of  error,  to  the  Exchequer, 
after  three  arguments,  and  great  deliberation — yet  the  seizures 
were  made  before  declaration  of  war ;  and  the  interest  of  the 
plaintiffs,  amounted  to  nothing  but  a  power  over  the  subject, 
with  a  claim  by  quantum  meruit^  for  their  services. 

Putting  down  the  present  case,  therefore,  to  its  lowest  grade 
of  insurable  interest,  it  is  equal  to  that  of  the  plaintiffs,  in  the 
two  cases  alluded  to— for  Daniel  Fitch  was,  at  least,  the  agent 
or  trustee  of  Medina,  to  transport  his  g^ods  from  Porto  Rico, 
to  a  market,  and  to  secure  them  from  the  chances  of  capture 
and  loss. 

But  this  case  is  stronger  than  the  English  cases  cited ;  for, 
by  the  act  of  Medina  himself,  Fitch  was  exhibited  to  the  world, 
clothed  with  all  the  national  documents,  which  evidence  an  ab- 
solute property;  and,  for  many  purposes,  the  real  owner  would 
have  been  estopped  to  deny  it. 

We  will  instance  the  payment  of  duties;  for  which,  either 
as  owner,  or  consignee,  our  laws  held  Fitch  absolutely  liable. 
We  have,  therefore,  no  doubt  of  the  sufficiency  of  the  insu- 
rable interest,  in  this  case. 

The  last  prayer,  on  which  the  Court  below  divided,  is  in 
these  terms  ?— 

"  That  the  Court  instruct  the  jury,  that  the  letter  of  the  27th 
April  1822,  with  the  order  written  thereon,  do  not,  in  law, 
amount  to  a  representation ;  that  the  property  to  be  insured, 
was  the  sole  property  of  Daniel  Fitch ;  or  that  the  whole,  or  any 
part  thereof,  was  not  belligerent "  i 

We  have  already  expressed  our  opinion,  on  the  proposition 
here  presented.  It  is  to  be  regretted,  that  this  prayer  also,  is 
so  defective,  in  precision.  But,  it  was  obviously  intended,  and 
so  argued,  to  be  confined  to  a  representation,  which  would  vi- 
tiate the  policy.  With  relation  to  the  Jirst  policy,  we  are  all  of 
opinion,  that  it  was  unaffected,  by  the  letter  specified;  and, 
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(Buck    Hedrick  vt.  The  Chesapeake  Insuimce  Company.) 

with  regard  to  the  second  policy,  whatever  might  have  been 
the  effect  of  this  leiter^  had  it  stood  ahne — yet,  taken  in  con- 
nexion with  the  concomitant  circumstances,  it  was  not  fatal  to 
the  contract 

On  this  poitit^  a  majority  of  the  Court  would  be  understood 
to  express  the  opinion,  that  this  letter  connected  unth  the  order 
endorsed  upon  it^  the  previous  insurance  referred  to,  and,  con- 
sidered in  relation  to  the  state  of  the  world,  and  the  nature, 
Character,,  and  ordinary  conduct  of  the  voyage  insured,  was 
not  such  a  representation,  as,  per  se,  vitiated  the  policy. 

And  this  opinion  will  be  certified  to  the  Court  below. 

This  cause  came  on.  Sec,  on  consideration  whereof.  This 
Court  is  of  opinion — 1.  That  as  the  policies  of  insurance  in 
this  cause,  purport  to  insure  the  plaintiffs  "  for  whom  it  may  con- 
cern," they  are  not  bound  to  prove,  that,  at  the  time  of  effect- 
ing the  said  insurance,  or  any  other  time,  they  disclosed  to  the 
defendant  that  Spanish  property  was  intended  to  be  covered  by 
the  said  insurance,  unless  inquiries  on  the  subject  were  pro- 
pounded by  the  insurer,  prior  to  the  insurance.  2.  That  if  the 
jury  believe  the  policy  of  the  6th  of  May  1822,  was  founded 
on  the  order  of  the  same  date,  the  said  policy  being  ^^for  whom 
it  may  concern,"  does  cover  belligerent,  as  well  as  neutral  in- 
terest. 3.  That  if  the  jury  believe,  that  the  policy  dated  24th 
of  May  1822,  was  founded  on  the  letter  of  the  27th  of  April 
1822,  and  the  order  written  thereon,  the  policy  being  "for 
whom  it  may  concern,"  does  cover  neutral,  as  well  as  bellige- 
rent property.  4.  That  if  the  said  Daniel  Fitch,  at  the  time  of 
the  date  of  the  said  policies,  was  legal  and  equitable  owner  of 
part  of  the  cargo  insured,  and  legal,  though  not  equitable  own- 
er of.  the  residue;  the  policies  being  "for  whom  it  may  con- 
cern," do  cover  the  entire  cargo;  and  that  the  said  Fitch  had 
a  good  insurable  interest  in  the  whole  cargo;  and  the  plaintiffs, 
as  his  agents,  are  competent  to  recover  the  whole  sum  insured 
themon,  on  proof  of  such  legal  and  equitatable  interest  in  the 
said  Fitch.  5.  That  the  letter  of  the  27th  of  April  1824,  what- 
ever might  be  its  effect  if  taken  alone,  yet,  taken  in  connexion 
with  the  endorsement  thereon,  with  the  previous  policy  to  which 
it  refers,  the  actual  state  of  the  world,  ficc,  and  the  nature  of 
such  transactions,  is  not  such  a  representation  as  vitiates  the 
policy.  All  which  is  ordered  and  adjudged  by  this  Court,  to 
be  certified  to  the  said  Circuit  Court. 
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Hrn'ry  Wright,  William  Carothers,  Robert  DsKNisTONt 
William  Patton,  Thomas  Burman,  and  James  Robertson, 
Plaintiffs  in  error,  V8.  The  Lessee  of  Levi  Hollings- 

WORTH,  AND  JoHN  KaIOHN,  DEFENDANTS  IN  ERROR. 

In  a  trial  in  an  action  of  ejcctincnty  in  which,  according  to  the  provisioiis 
of  the  hiws  of  Tennessee,  the  defendant  was  held  to  bail,  the  declara- 
tion stated  two  demises,  by  H.  &  K.,  citizens  of  Pennsylvania  ;  and  the 
other,  the  demise  of  B.  &  G.  citizens  of  Massachusetts.  The  cause 
coming  on  for  trial  before  a  juiy,  the  plaintiflTs  suffered  a  nonsuit,  which 
was  set  aside ;  and  tli^  Court,  on  the  motion  of  the  plaintiffs,  permitted 
the  declaration  to  be  amended,  by  adding  a  count  on  the  demise  of  8.» 
a  citizen  of  Missouri.  The  parties  went  to  trial  without  any  other  plead- 
ing ;  and  the  jury  found  for  the  phuntiir,  upon  the  third,  or  new  county 
and  a  judgment  was  rendered  in  his  fitvour. 

The  allowance  and  refusal  of  amendments  in  the  pleadings — ^thc  granting 
and  refusing  new  trials ;  and  most  of  the  other  incidental  orders,  madei^ 
the  progress  of  a  cause,  before  trial ;  are  matters  so  peculiarly  addressed 
to  the  sound  discretion  of  the  Courts  of  original  jurisdiction,  as  to  be  fit 
their  decision  only,  under  their  own  rules  and  modes  of  practice. 
This  Court  has  alwajrs  declined  interfering^  in  such  cases.  {168{ 

After  the  filing  of  a  new  count  to  a  declaration,  the  defendant,  who  to  tho 
former  cocmta  has  pleaded  the  general  issue,  or  any  particular  plea,  may 
withdraw  the  same,  and  plead  anew,  either  the  general  issue,  or  any  f\ir- 
tiier  or  other  pleas,  which  his  case  may  require  ;  but  he  may,  if  he  pleas- 
es^ abide  by  his  plea  already  pleaded,  and  waive  h'ls  right  of  pleadine,  de 
novo.  The  failure  to  plead,  and  going  to  trial  without  objection,  are  hdd 
to  be  a  waiver  of  his  right  to  plead,  and  an  election  to  abide  by  his  plea; 
and  if  it,  in  terms,  purports  to  go  to  the  whole  action,  it  is  deemed  suffi- 
cient to  cover  the  whole  declaration ;  and  puts  the  plaintiff  to  the  proof  of 
his  case,  in  the  new,  as  well  as  in  the  old  counts.  {169} 

THIS  was  an  action  of  ejectment,  commenced  in  the  Cir- 
cuit Court  for  the  district  of  West  Tennessee,  in  1813;  by  the 
lessee  of  Levi  Hollingsworth,  and  John  Kaighn,  citizens  of  the 
state  of  Pennsylvania ;  against  Henry  Wright,  and  others,  the 
plaintiffs  in  error,  and  citizens  of  Tennessee.  The  declaration 
set  forth  a  demise  from  Hollingsworth  and  Kaighn,  to  John 
Oenn,  the  defendant  in  error.  A  notice  was  served  on  the  te- 
nants in  possession,  who,  at  June  term  1813,  appeared,  and 
put  in  the  plea  of  **not  guilty."  At  June  term,  1817,  after 
a  jury  had  been  sworn  in  the  cause,  the  plaintiff  suffered  a  nott- 
suit;  which  was  afterwards  set  aside;  and  the  plaintiff  had 
leave  to  add  a  new  count  to  his  declaration,  upon  condition^ 
that  all  the  costs  of  the  term  should  be  paid  by  nim,  absolute- 
ly; and  that  he  should  pay  all  preceding  coats,  the  same  to  be 
)'cfnnde4f  if  he  should  ultimately  succeed  in  the  action*  A  n^w 
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(Wright  et  al.  t».  The  Lessee  of  Hollingsworth  et  al.) 
count  was  then  filed,  in  which  is  stated  a  lease  from  Benjamin 
Spencer^  a  citzen  of  Missouri.  To  this  count  no  plea  was  filed ; 
and,  at  June  term  1825,  a  trial  was  had,  and  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff,  Upon  the  last  count  in  the 
declaration. 

This  writ  of  error  was  brought  to  reverse  the  judgment. 
Mr.  White,  for  the  plaintiff  in  error,— 

1.  No  plea  was  filed  to  the  additional  count  in  the  declaration, 
upon  which  the  trial  was  had,  nor  was  there  any  other  issue 
joined  at  the  trial. 

2.  The  amendment,  authorizing  a  new  lessor,  ought  not  to 
have  been  allowed. 

To  the  new  count  in  the  declaration,  which  introduced  a 
new  lessor,  Benjamin  Spencer,  and  stated  a  demise  from  him ; 
the  defendants  were  not  called  upon  to  plead.  The  case  re- 
.mained  from  1817,  when  the  additional  count  was  filed,  until 
June  term  1825,  when  the  trial  took  place;  and  the  verdict  of 
the  jury  was  upon  the  new  count,  and  nothing  was  said  upon 
the  former  counts  in  the  declaration.  The  verdict  was  there- 
fore given,  when  no  issue  was  joined ;  and  the  plea  which  had 
been  put  in  originally,  could  not  be  applied,  without  consent  or 
notice  to  the  defendants,  to  the  new  count.  A  new  party  had 
been  introduced,  and  the  defendants  should  have  been  allowed 
an  option,  whether  they  would  expose  themselves  to  the  ex- 
penses of  a  trial,  upon  the  allegations  in  the  additional  count. 
The  jury  had  not  the  count  stating  the  demise  from  Benjamin 
Spencer,  before  them,  and  yet  their  verdict  was  upon  it,  exclu- 
sively. Adams  on  Ejectmmty  200.  205.  1  Cainea'  N,  F.  Term,  Rep. 
153.  251. 

The  terms  on  which  the  nonsuit  was  taken  off,  were,  the  pay- 
ment of  the  costs  of  the  term,  absolutely;  and  of  all  antecedent 
costs,  which  were  to  be  returned,  if  a  verdict  should  be  obtain- 
ed by  the  plaintiff  in  the  ejectment  These  costs  were  to  de- 
pend upon  the  issue  between  the  then  parties;  but  the  verdict  in 
favour  of  the  plaintiff,  upon  the  new  count,  condemned  the  de- 
fendants to  pay  the  whole  costs,  upon  an  issue,  not  formed  at 
the  time  the  Court  took  off  the  nonsuit;  and  upon  the  claim 
of  a  party,  not  at  that  time  known  to  the  Court. 

it  does  not  appear  from  the  record,  that  any  ground  was  laid 
for  the  amendment,  and  the  Court  ought  to  have  been  satisfied, 
before  it  was  allowed ;  it  would  have  been  irregular  to  allow 
the  amendment  without  terms. 

On  the  institution  of  the  suit,  a  capias  ad  respandendumy  au- 
thorized by  the  Act  of  Assembly  of  Tennessee,  was  issued, 
against  the  tenant  in  possession,  and  bail  given  to  secure  the 
damages  which  might  be  recovered ;  and  the  case  stood  upon 
the  claims  of  the  then  actual  parties  in  the  cause. 
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(Wright  et  aL  w.  The  Leasee  of  Hollingsworth  et  iL) 
A  new  plaintiff  could  not  be  introduced,  who  could  claim  the 
benefit  of  the  bail.  1  ScoWs  Revised  of  the  Laws  of  Tennessee, 
Mr.  Isaacs,  for  the  defendants  in  error.— 
No  objections  were  made  to  this  county  or  to  the  issue  at  the 
trial — no  allegation  of  surprise,  but  the  defendants  produced . 
and  examined  their  testimony ;  and  the  verdict  was  given  with- 
out any  exception  to  the  pleadings. 

1.  It  is  not  necessary  that  the  record  should  show  the  grounds 
on  which  the  Court  set  aside  the  nonsuit,  and  afterwards  dX- 
lowed  the  amendment;  they  are  stated  to  have  been  done  ^tcr 
motion,  and  a  rule  granted.  The  law  of  Tennessee  authorizes 
the  Court  to  allow  amendments,  beyond  the  statutes  of  amend- 
ments, and  jeofaleSy  of  England, "  provided  that  the  nature  of  the 
action  shall  not  be  changed;  and  all  causes  shall  be  tried,  with- 
out being  entangled  in  the  nice  formalities  of  pleading."  (Ad 
of  Assembly  of  Tennessee  of  lB09,c/u9;.  49.)  And  the  Courts  of 
Tennessee  have  givei)  a  most  liberal  construction  to  this  law. 

2.  A  plea  of  "  not  guilty"  had  been  put  in,  and  issue  joined 
upon  it.  This  plea  traversed  all  the  facts  in  the  plaintiff's  de- 
claration, and  made  the  traverse  as  broad  as  possible.  .  The 
plea  put  in  to  the  declaration,  in  its  original  form,  was  th«i 
proper  plea  to  the  new  count. 

3.  It  is  not  claimed,  that  the  bail  put  in,  when  the  suit  was 
commenced,  inured  to  the  benefit  of  Benjamin  Spencer. 

Mr.  Justice  Tkimhle  delivered  the  opinion  of  the  Court. — 
This  action  of  ejectment,  was  commenced  in  the  Circuit 
Courts  held  in  East  Tennessee,  by  suing  out  a  writ  o{  capias  ad 
resjHfmlendunu  accompanied  with  the  declaration;  and  the  te- 
nants in  possession  held  to  bail,  to  answer  to  the  action,  in  the 
manner  provided  for  by  a  statute  of  the  state.  The  original  de- 
claration contained  two  counts ;  the  first,  on  the  demise  of  Hol- 
lingsworth  and  Kaighn,  citizens  of  Pennsylvania;  the  second, on 
the  demise  of  Joseph  Blake  and  Daniel  Green,  citizens  of  Mas- 
sachusetts. 

The  tenants  appeared  and  pleaded  not  guilty,  upon  which 
issue  was  joined.  A  trial  was  had,  and  a  nonsuit  suffered  by 
the  plaintiff,  which  was  set  aside  on  the  payment  of  costs.  Af- 
ter these  proceedings,  the  Court,  on  the  motion  of  the  plaintiff, 
permitted  the  declaration  to  be  amended;  by  adding  a  count, 
on  the  demise  of  Benjamin  Spencer,  a  citizen  of  Missouri.  The 
parties  went  to  trial  without  any  other  pleadings,  and  a  verdict 
having  been  found  for  the  plaintiff,  upon  the  third  or  new  count; 
judgment  was  thereon  rendered  in  his  favour;  to  reverse  wluch^ 
the  defendants  have  prosecuted  this  writ  of  error. 

They  alled^rt*  the.  jndgrmont  is  i^rronf^us  and  should  bo  rr- 
versf'd.— 
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Istly.  Because,  the  count  on  which  judgment  was  rendered 
against  them,  does  not  show  that  Missouri  is  one  of  the  United 
States. 

2dly.  Because,  the  Court  permitted  the  declaration  to  be 
amended,  by  adding  a  new  count,  on  the  demise  of  Benjamin 
Spencer;  and  especially  as  the  amendment  was  permitted  with 
payment  of  costs. 

Sdly.  Because,  no  plea  was  filed  to  the  new  count,  nor  any 
issue  made  up  thereon. 

The  first  objection  was  very  properly  not  pressed,  in  argu- 
ment. The  count  alleges  Benjamin  Spencer  to  be  a  citizen  of 
the  state  of  Missouri.  This  count  was  filed  after  Missouri  was 
admitted  as  a  state  into  the  Union  ;  and  there  can  be  no  ques- 
tion but  that  this,  and  every  other  Court  in  the  nation,  are 
bound  to  take  notice  of  the  admission  of  a  state,  as  one  of  the 
United  States,  without  any  express  averment  of  the  fact. 

In  support  of  the  second  objection,  it^  is  urged  that  the  ad- 
mission of  the  new  count,  on  the  demise  of  a  new  lessor,  made 
a  material  alteration  in  the  suit ;  that  the  suit  having  been  ori- 
ginally commenced  under  the  state  practice,  by  writ  of  cegnas 
ad  respondendum,  to  which  the  former  lessors  only  were  parties, 
the  amendment  was,  in  substance,  and  effect,  the  institution  of 
a  new  suit,  or  at  least  grafting  a  new  one  upon  the  old ;  and  pro- 
duced an  incongruity  upon  the  record;  the  first  and  second 
counts,  and  the  proceedings  on  them,  being  proceedings  under 
the  statute,  and  the  third  or  new  count,  a  proceeding  at  com- 
mon law ;  and,  that  according  to  established  principles  of  prac- 
tice, it  should  have  been  allowed,  if  at  all,  only  on  payment  of 
costs. 

This  argument  would  be  entitled  to  great,  and  perhaps  de- 
cisive influence,  if  addressed  to  a  Court,  having  any  discretion 
or  power  over  the  subject  of  amendments. 

But  the  allowance  and  refusal  of  amendments  in  the  plead- 
ings, the  granting  or  refusing  new  trials;  and  indeed,  most 
other  incidental  orders  made  in  the  progress  of  a  cause, 
before  trial ;  are  matters  so  peculiarly  addressed  to  the  sound 
discretion  of  the  Courts  of  original  jurisdiction,  as  to  be  fit  for 
their  decision  only,  under  their  own  rules  and  modes  of  prac- 
tice. This,  it  is  true,  may,  occasionally,  lead  to  particular  hard- 
ships ;  but  on  the  other  hand,  the  general  inconvenience  of  this 
Court  attempting  to  revise  and  correct  all  the  intermediate  pro- 
ceedings in  suits,  between  their  commencement  and  final  judg- 
ment, would  be  intolerable.  This  Court  has  always  declined 
interfering  in  such  cases;  accordingly  it  was  held  by  the  Court 
in  Wood  V8.  Young,  4  Cranchy  237;  that  the  refusal  of  the 
Court  below,  to  continue  a  cause,  after  it  is  at  issue,  is  not  a 
matter  upon  which  error  can  be  assigned.    That  thr  refusal  of 
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the  Court  below  to  grant  a  new  trial,  is  not  matter  for  which 
a  writ  of  error  lies,  5  Cranchj  11,  187,  and  4  Wheat*  220;  and 
that  the  refusal  of  the  Court  below,  to  allow  a  plea  to  be  amend* 
ed,  or  a  new  plea  to  be  filed,  or  to  grant  a  new  trial,  or  to  con- 
tinue a  cause,  cannot  be  assi^ed  as  a  cause  of  reversal  or  a 
writ  of  error.  We  can  perceive  no  distinction  in  principle  be- 
tween these  cases,  and  the  one  before  the  Court  We  must 
take  the  declaration,  including  the  amendment,  as  we  find  it 
oa  the  record.  Nor  can  we  interfere,  because  the  Court  below 
did  not,  as  it  ought,  require  the  costs  formerly  accrued,  to  be 
paid  as  a  condition  of  the  amendment 

The  authorities  cited  by  the  learned  counsel,  do  not,  we 
think,  support  his  last  position ; — that  the  judgment  is  erro- 
neous, because  a  plea  was  not  filed  to  the  new  count  They 
prove,  unquestionably,  that  upon  the  amendment  being  made 
to  the  declaration,  by  adding  a  count,  the  defendants  had  a 
right  to  plead  de  novo;  they  prove  nothing  more.  They  do 
not  show  that  the  defendants,  in  such  cases,  must  necessarily 
plead  de  novo;  or  that  judgment  may  be  entered  by  default,  for 
want  of  a  plea  to  the  new  count,  if,  before  the  amendment,  he 
has  pleaded  the  general  issue.  We  think  the  practice  is  well 
settled  to  the  contrary.  The  defendant  has  a  right,  if  he  will, 
to  withdraw  his  former  plea,  and  plead  anew,  either  the  gene- 
ral issue,  or  any  further  or  other  pleas,  which  his  case  may  re- 
quire; but  he  may,  if  he  will,  abide  by  his  plea  already  plead- 
ed, and  waive  his  right  of  pleading  de  novo.  His  failure  to 
plead,  and  ^ing  to  trial  without  objection,  are  held  to  1>e  a 
waiver  of  his  right  to  plead,  and  an  election  to  abide  by  his 
plea;  and  if  it,  in  terms,  purports  to  go  to  the  whole  action, 
as  is  the  case  in  this  instance,  it  is  deemed  sufficient  to  cover 
the  whole  declaration ;  and  puts  the  plaintiff  to  the  proof  of 
bb  case,  on  the  new  as  well  as  on  the  old  counts. 

This  is  the  general  doctrine  in  other  forms  of  action,  such 
as  tresjpass  and  assumpsit;  and  we  see  no  reason  to  distinguish 
the  action  of  ejectment  Qr  take  it  out  of  the  general  rule. 

Judgment,  affirmed^  with  costs. 


Vol..  !. 
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JaMKS  S.  M'LaNABAN^  WiLRELMUS  BoOARTy  AKD  JoHN  JoSBPU 
COIRON,  PlAIKTIFFS  in  error,  V8,  ThB  UlOTERSAL  IkSUR- 
ANOE  COMPAITT,  DEFENDANTS  IN  ERROR. 

Insunnce.  It  ui^  doabtless,  within  the  province  of  a  Court,  in  the  exercise 
cf  its  di8cretion»  to  sum  up  the  facts  in  the  case  to  the  jury ;  and  submit 
them,  with  the  inferences  of  law  dedudble  therefrom,  to  the  free  jud|^ 
roent  of  the  jury.  But,  care  must  be  taken,  in  all  such  cases,  to  separale 
the  law  from  the  facts,  and  to  leave  the  latter  in  uaeqiaivocal  terms  to  the 
jury,  as  their  true  and  peculiar  province.  { 182} 

An  application  for  a  new  trial,  on  motion  afler  verdict,  addresses  itself  to  the 
sound  discretion  of  the  Court ;  and  if,  upon  the  whole  case,  the  verdict 
is  substuitiaUy  right,  no  new  trial  will  be  granted,  although  there  may 
have  been  some  mistakea  committed  on  the  trial.  The  applicatian  is  not 
a  matter  of  absolute  rirht,  but  rests  in  the  judgment  of  the  Court,  and  ia 
to  be  granted  only  in  furUierance  of  justice.  On  a  writ  of  error,  bring- 
ing the  proceedings  on  the  trisl,  by  bill  of  exceptions,  to  the  cognizance 

'  or  the  Appellate  Court,  the  directions  of  the  Court  below,  must  then 
stand  or  &ll,  upon  their  own  intrinnc  propriety,  as  matters  of  law.  {l^t 

Bveiy  ship  must,  at  the  commencement  of  the  voyage  insured,  possess  all 
the  qindities  of  seawortluness,  and  be  navigated  by  a  competent  master 
and  crew.  {IB3\ 

Seaworthiness  in  port,  or  lying  in  the  ofling,  may  be  one  thing ;  and  seawoi- 

thiness  for  a  whole  voyaee,  quite  another.  {184| 
A  policy  on  a  ship,    at  and  fW>m  a  port,"  will  attacn ;  although  the  ship  be, 

at  the  time,  undergoing  extensive  repairs,  in  port — so  as,  in  a  general 

sense,  for  the  purposes  of  the  whole  voyage,  to  be  utterly  unseaworthy. 

{184} 

What  is  a  competent  crew  for  the  voyag^e — At  what  time  such  crew  should 
be  on  boara — What  is  proper  pilot  ground — What  is  the  course  and 
usage  of  trade,  in  relation  to  the  master  and  crew  being  on  board,  when 
the  ship  breaks  ground,  for  the  voyage--are  questions  of  fkct  depend- 
ent upon  nautical  testimony,  and  exclusively  within  the  province  of  the 
jury.  {184} 

The  contract  of  insurance,  b  one  of  mutual  good  fiuth  {  and  the  principles 
which  govern  it,  are  those  of  an  enlightened  moral  policy.  The  under- 
writer must  be  presumed  to  act  upon  the  belief,  that  the  party  procuring 
insurance,  is  not,  at  the  time,  in  possession  of  any  fact  material  to  the 
risk,  which  he  does  not  disclose ;  and  that  no  known  loss  had  occurred, 
which,  by  reasonable  diligence,  might  have  been  communicated  to  him. 
{185} 

If  a  party,  knowing  that  his  agent  is  aboot  to  procure  insurance  for  him, 
withholds  information,  for  the  purposes  of  misleading  the  underwrite^;  it 
is  a  fraud,  and  vitiates  the  insurance.  {185} 

Where  a  part;^  orders  insurance,  and  afterwaida  receives  intelligence  mate- 
rial to  the  risk,  or  has  knowledge  of  a  loss,  he  ought  to  communicate  it 
to  the  agent,  by  due  and  rcason«)le  diligence,  to  be  judged  under  all  the 
circumstances  of  each  particular  case,  irit  can  be  communicated ;  for  the 
purpose  of  countermanding  the  order,  or  laying  the  circumstances  be- 
fore the  underwriter.  {185} 

What  constitutes  due  and  reasonable  diligence,  is  a  question  of  fiict  for  the 
juiy.  {186} 
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The  accidental  concealment  of  the  time  of  the  sailinf^  of  a  vessel,  woidd 
not  prejudice  the  insurance,  unless  material  to  the  nsk ;  if  fraudulently 
intended,  it  nught  not  mialeul  {  and,  whether  fraudulent  or  not,  is  mat- 
ter of  fact  for  the  piuy.  p88{ 

Hie  material  ingredients  of  a  question  of  the  importanee  of  concealing  the 
time  of  a  vessePs  sailing,  are  mixed  up  of  nautical  skill,  information,  and 
experience;  and  are,  in  no  sense,  judicially  cogniiable,  as  matters  of 
bw.  It  seems,  that  this  question  does  not  cease  to  be  a  question  of  fact, 
when  the  vessel  is  to  sail  from  a  port  abroad.  {188} 

little  stress  ought  to  be  laid  upon  general  expresrions  falling  from 
Judges,  in  the  course  of  trials.  Where  the  facts  are  not  disputed,  the 
Judge  often  sug^sts,  in  a  strong  and  pointed  manner,  his  opmk>n  as  to 
their  materiality  and  importance,  and  his  leading  opinion  of  the  conclu- 
sion to  which  the  facts  ought  to  conduct  the  juiy.  This  ought  not  to  be 
deemed  an  intentional  withdrawal  of  the  facts,  or  the  inferences  deduci- 
ble  therefrom,  from  the  cognizance  of  the  juiy,  but  rather  as  an  expres- 
sion of  opinion  addressed  to  the  discretion  of  counsel,  whether  it  would 
be  worth  while  to  proceed  further  in  the  cause.  And  the  like  expression 
in  summing  up  any  cause  to  the  juiy,  must  be  umlerstood  by  them  mere- 
ly as  a  strong  exposition  of  the  tacts,  not  designed  to  ovemile  their  ver- 
luct,  but  to  assist  them  in  forming  it.  And  there  is  the  less  objection  to 
this  course  in  the  English  practice ;  because,  if  the  summing  up  has  had 
an  undue  influence,  the  mistake  is  put  rig^t  by  a  new  trial,  upon  an  lip- 
plication  to  the  discretion  of  the  whole  Court  This  is  so  fiimiliariy 
Known,  that  it  needs  only  to  be  stated,  to  be  at  once  admitted.  {190{ 

The  question  of  materiality  of  the  time  of  the  sailing  of  the  ship  to  the 
risk,  b  a  question  for  the  jury,  under  the  direction  of  the  Court,  as  in 
other  cases.  The  Court  may  aid  the  judgment  of  the  jury,  by  an  expo- 
sition of  the  nature,  bearing,  and  pressure  of  the  hcta ;  but  it  has  no  right 
to  supersede  the  exercise  of  that  judgment,  and  to  direct  an  absolute  ver- 
dict as  upon  contested  matter  of  net,  resolving  itself  into  a  mere  point 
of  bw.  1 191} 

THE  action,  in  the  Circuit  Court  for  the  district  of  Mary- 
land, was  instituted  by  the  plaintiffs  in  error,  on  a  policy  of 
insurance,  in  the  usual  form ;  and  a  verdict  was  rendered  for 
the  defendants,  under  the  opinion  of  the  Court,  upon  the  first 
of  nine  exceptions,  taken  by  the  plaintiffs. 

The  material  facts  in  the  case  were. — Insurance  was  effected 
in  Baltimore,  in  the  name  of  Thomas  Tenant,  to  the  amount 
of  10,000  dollars,  on  the  brig  Creole,  for  a  voyage  from  Havre 
de  Grace  to  New-Orleans,  with  liberty  to  touch  and  trade  at 
Havana.  Tlie  policy  was  dated  upon  the  SIM  day  of  December 
1823.  The  insurance  was  made  for  the  plaintiffs,  the  sole  own- 
ers of  the  vessel,  under  the  following  circumstances 

John  Joseph  Coiron,  one  of  the  plaintiffs,  while  at  Havre  de 
Grace,  on  the  19th  of  October  1823,  addressed  to  Mr.  John 
Stoney,  of  Charleston,  the  following  letter: — 

Hame^  October  19/A  1823. 

Mr.  John  Stoney,  Charleston^ 

Dear  SiB>-»Please  to  have  insured,  for  my  account,  for  tbfi 


SUPREME  COURT. 


(liXiiiahin  et  al.  ttf.  The  UiiiTemI  Inianaioe  Cwiptnj.) 
aiQcount  and  risk  of  whom  it  may  concern,  ten  thousand  dol- 
lars on  the  brig  Creole,  of  New-Orleans,  Captain  Jacob  Good- 
rich, for  New-Orleans,  touching  at  the  Havainu  The  brig  and 
boats  in  the  best  order,  having  a  round  house  on  deck,  contain- 
ing fourteen  births;  the  crew  are  seventeen  in  alL  We  intend 
sailing  to-morrow.  I  have  with  me  my  family,  consisting  of 
two  children  and  two  nephews.  The  wind  having  shipped 
round  suddenly,  I  write  this  in  haste;  my  first  will  be  more 
satisfactory  to  you,  for  particulars.  The  new  Georgia  upland 
cotton,  twenty  sous;  rice,  thirty  francs. 

Your  devoted  servant  and  friend, 

John  Joseph  Coiron. 
And  also  another  letter,  as  follows  j— 
Duplicate. 

Havre^  October  mh  1823. 

Mr.  John  Stoncy,  Charleston— 

Dear  Sir  : — I  have  yesterday  requested  you  to  have  insured, 
on  my  account,  for  the  account  of  whom  it  may  concern,  ten 
thousand  dollars,  on  the  brig  Creole,  of  New-Orleans,  Captain 
Jacob  Goodrich,  from  this  port  back  to  New-Orleans,  touching 
at  the  Havana,  the  vessel  and  boats  in  the  best  order,  having  a 
roof  on  deck,  containing  fourteen  births,  manned  by  seventeen 
hands.  You  know  the  vessel— I  have  only  to  add,  that  I  have 
made  a  thousand  dollars'  worth  more  of  repairs  and  improve- 
ments on  her.  She  is  now  a  very  convenient  packet.  I  will  feel 
gratified  to  hear  from  you,  at  the  Havana.  1  intend  but  mak- 
ing a  very  short  stay  there,  having  two  children  and  two 
nephews  with  me,  and  being  anxious  to  meet  Mrs.  C,  I  cannot 
give  you  any  favourable  imormation  respecting  business,  in 
this  part  of  Europe. 

With  the  pleasing  expectation  of  being  soon  near  you,  I  re- 
main, respectfully,  dear  Sir,  your  devoted  servant  and  friend, 

John  Joseph  Coirom. 

This  letter  was  enclosed  in  another,  addressed  by  Quarticr 
and  Drogy,  of  Havre,  to  Mr.  Stoney,  dated  23d  of  October 
1823,  and  stamped  with  the  post  mark  of  Savannahj  December 
10th;  ^hicb,  with  the  endorsements  thereon,  were  as  fol- 
lows:— 

P.  Hesperus. 

Havrej  October  23(f  1823. 

John  Stoney,  Esq.,  Charleston- 
Sin: — We  are  indebted  to  our  mutual  friend,  Mr.  J.  J.  Coi- 
ron, from  whom  we  beg  leave  to  hand  you  the  enclosed  letter, 
for  an  introduction  to  your  respectable  firm,  and  should  feel 
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particularly  happy,  if  it  became  the  means  of  an  active  cor- 
respondence between  us;  the  produce  of  your  country,  and 
particularly  cotton,  being  always  of  an  easy  and  frequently  ad- 
vantageous sale  in  this  part  of  France,  on  account  of  the  vici- 
nity of  the  metropolis,  and  the  principal  manufacturing  towns, 
which  gives  Havre  a  decided  preference  over  the  other  com- 
mercial ports  of  France.  Georgia  short  staple,  sells  at  27  c. 
99^  and  the  stock  on  hand  not  considerable,  few  arrivals  be- 
ing expected,  until  the  new  crop,  which  can  hardly  reach  our 
market  before  the  month  of  December.  It  would,  however, 
not  be  prudent  to  speculate  on  the  present  prices,  as  they  wiU 
be  likely  to  give  way,  on  arrival  of  the  new  crop,  and  occasion 
considerable  losses.  Our  opinion  is,  that  purchases  ought  to  be 
made  at  from  11  to  ISdy  and  not  to  exceed  14(/,  to  offer  a  benefit 
here. 

Should  you  feel  disposed  to  enter  into  a  connexion  of  busi- 
ness with  us,  and  honour  us  with  an  answer,  we  could,  if  you 
are  so  inclined,  commence  with  an  adventure  of  a  hundred  bales 
of  cotton,  for  mutual  account,  and  successively  enlarge  the  spe- 
culation, if  the  result  prove  satisfactory.  As  to  the  reimburse- 
ment for  our  share,  we  authorize  you  to  draw  on  us,  at  Paris, 
at  sixty  or  ninety  days  sight,  if  the  exchange  be  advantageous; 
else  we  may  either  make  you  remittance,  or  open  you  a  credit 
at  New-York.  In  case  it  should  suit  you  to  speculate  for  your 
own  account,  wc  beg  to  offer  you  the  facility  of  an  anticipation 
of  half  the  amount  of  the  consignments  you  may  please  to  in- 
trust to  our  care,  on  receipt  of  the  bills  of  lading  and  order 
for  insurance.  We  are  also  ready  to  offer  the  same  facilities 
on  shipments  which  you  may  sway  to  us,  for  account  of  other 
houses,  and  to  grant  you  a  share  in  the  commission  on  the  same. 

Would  oblige  us  to  render  us  the  following  service,  viz:— 
to  procure  acceptance  of  the  enclosed  bill  of  420  dollars,  sixty 
days  sight,  on  Barbet  &  Esnard,  of  your  city;  and,  when  ac- 
cepted, to  hand  the  same  to  Mr.  Sam  Simon,  at  Augusta,  &c. 

flelieve  us,  with  due  regard.  Sir,  your  most  obedient  ser- 
,  vants, 

A.  QUARTIER  &  DrOGY. 

John  Stoneyj  Esq,^  Charleston^  S,  C, 

No.  9,  1823.— QuARTiER  &  Drogy,  Havre,  Oct.  23. — Re- 
ceived 13th  December. 

Hesperus. 

The  letter  of  the  19th  October,  was  despatched,  in  a  single 
form,  from  Havre,  on  the  20th,  by  a  vessel  sailing  on  that  day, 
for  Philadelphia;  and  was  received  by  Mr.  Stoney,  on  the  15th 
December — a  duplicate  of  the  letter  of  the  20th,  was  despatch- 
ed on  the  2Sd  of  October,  by  the  Hesperus,  via  Savannah. 
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On  the  12th  of  December,  1823,  Mr.  Stoney  applied  to  the  FiVe 
ami  Marine  Insurance  Company,  and  to  the  Union  Insurance 
Company  in  Charleston,  for  insurance  on  the  Creole,  and 
both  offices  refused  the  risk,  upon  the  ground  that  they 
ought  to  have  received  account  of  the  arrival  of  the  brig  be- 
fore that  time.  The  offers  were  withdrawn,  and  upon  the  13th 
of  December,  he  wrote  to  Thomas  Tenant  Esqr.  at  Balti- 
more, the  following  letter.  The  letter  was  post  marked  at 
Charleston,  on  the  day  of  its  date ;  and  was  received,  in  Balti- 
more, by  Mr.  Tenant,  on  Saturday,  the  20th  December,  in  due 
course  of  mail. 

Charleston^  ISth  December^  1823. 
Thomas  Tenant  Esqr.  Baltimore : 

Drar  Sir— I  received,  the  day  before  yesterday,  a  letter  from 
John  Joseph  Coiron,  via  Savannah,  (extract  annexed,)  in  which 
he  requests  me  to  have  insurance  effected  on  the  Creole,  on  his  ac« 
count,  and  others,  valued  at  ten  thousand  dollars,  810,000.  The 
two  offices  here  are  afraid  of  their  own  shadow,  and  will  not  un« 
derwrite  her.  I  must,  therefore,  request  the  favour  of  your  hav- 
ing the  insurance  done,  agreeable  to  his  order  annexed,  and 
I  will  be  answerable  to  you  for  the  premium,  &c  Good  up- 
land cotton  14  cents,  and  declining.  I  have  only  to  confirm  my 
respects  of  the  3d  inst.  which  I  hope  you  have  received  before 
this.  If  the  insurance  cannot  be  done  with  you,  please  write  to 
New- York,  to  have  the  same  effected. 

Expecting  the  pleasure  of  hearing  from  you  soon,  I  am,  very 
respectfully. 

Your  most  obedient  servant, 

John  Stoney. 

Duplicate.  (Enclosed. ) 

Havreymhof  October,  1823. 
Mr.  John  Stonet,  Charleston : 

Dear  Sibt— I  have  yesterday  requested  you  to  have  insured, 
on  my  account,  for  the  account  of  whom  it  may  concern,  ten 
thousand  dollars  on  the  brig  Creole,  of  New-Orleans,  Captain 
Jacob  Goodrich,  from  this  port,  back  to  New-Orleans,  touch- 
ing at  the  Havana.  The  vessel  and  boats  in  the  best  or^er, 
having  a  roof  on  deck,  round  house,  containing  14  births,  man- 
ned by  17  hands ;  you  know  the  vessel.  I  have  only  to  add, 
that  I  have  made  one  thousand  dollars'  worth  more  of  repairs 
and  improvements  on  her.  She  is,  now,  a  very  convenient 
packet. 

Extract  Thomas  Tenant,  Esqr.,  of  Baltimore,  Maryland. 
No.  1.  John  Stoney,  Charleston,  13th  Dec.  1823,  and  20th 
Dec.  [mailt]  order  for  insurance. 
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On  the  22d  of  December,  1825,  Mr.  Tenant  applied  to  the 
defendants,  the  Universal  Insurance  Company,  for  insurance, 
by  the  following  written  order  for  the  same ;  and,  upon  the 
contract  thus  made,  the  policy  was  on  the  same  day  filled  up 
and  executed.  I  want  insurance,  for  account  whom  it  may 
concern,  on  the  brig  Creole,  Jacob  Goodrich  master,  at  and 
from  Havre  de  Grace  to  New-Orleans,  with  liberty  to  touch 
and  trade  at  Havana,  against  all  ^risks — and  in  case  of  loss, 
the  same  to  be  paid  to  me.  The  vessel  valued,  independent  of 
freight,  to  this  sum— 10,000  dollars. 

The  Creole  was  completely  rebuilt  and  coppered  at  Charles- 
ton, S.C.  in  last  summer,  at  great  expense,  and  is  now  considered 
a  remarkably  fine  vessel.  She  was,  and  I  presume  still  is,  own- 
ed by  M'Lanahan  and  Bogart,  and  J.  J.  Coiron.  The  latter 
gentleman  was  on  board  her,  and  I  presume  is  returning  in 
her  to  New-Orleans.  He  writes  from  Havre,  under  date  of 
20th  October,  but  does  not  say  when  the  brig  would  sail.  She 
sails  under  a  certificate  of  ownership.  What  will  be  the  pre- 
mium on  the  above  risk  ? 

Thomas  Tenant, 
By  Richard  G.  Cox. 

Baltimore,  22d  Deer.  1823, 

8  per  cent. 
Accepted.  T.  Tenant. 

On  the  day  the  insurance  was  so  made,  Mr.  Tenant  had 
made  application,  in  the  same  terms,  to  the  Maryland,  Chesa- 
peake, and  Baltimore  Insurance  Companies,  all  of  which  declin- 
ed the  risk.  The  Phoenix  Insurance  Company,  upon  applica- 
tion, declined,  on  the  ground  that  the  time  of  sailing  was  not 
ascertained  ;  and  the  Patapsco  Company  were  willing  to  take 
5000  dollars,  at  5  per  cent,  premium.  The  insurance  effected 
by  Mr.  Tenant,  was  the  only  one  made  upon  the  Creole. 

No  information  relative  to  the  loss  of  the  Creole  was  re- 
ceived in  Charleston,  nor  was  her  loss  known  there,  until  the 
15th  of  December ;  on  which  day  the  brig  Panther  arrived  at 
Charleston,  and  about  2  o'clock,  Mr.  Stoney  was  informed 
thereof. 

On  the  19th  of  October^  1823,  by  entries  in  the  log  book  of  the 
Creole,  at  Havre,  it  was  shown  that  "  the  brig  was  getting  ready 
for  sea  on  the  20th ;  at  9  A.  M.,  the  pilot  came  on  board,  and 
warped  out  into  the  basin,  made  sail,  hove  to  in  the  ofHng, 
for  the  captain,  owner,  and  passengers  and  crew. "  At  10  A. 
M.  they  came  off,  and  the  pilot  left  the  vessel.  Tuesday,  the 
21st  October.  1823.  the  following  entry  was  made  in  the  log 
book . 
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TUESDAY,  October  21,  1823. 
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Commences  with  fine  breezes  and  pleasant 
weather.  This  day  contains  12  hours,  endinr 
at  noon.  At  tlie  commencement  of  the  civu 
account,  that  at  midnight.  Cape  De  Here  bore 
per  compass  S.  S.  E.  distant  fi?e  leagues. 

The  detention  of  Captain  on  shore,  being  in 
want  of  the  national  certificate  of  the  owners  of 
this  brig,  having  been  carried  oif  by  the  former 
captain,  Leonard  Fash,  who  was  dismissed.  It 
was,  therefore,  necessacy  for  the  present  cap- 
tain to  go  through  the  requisite  formalities,  be- 
fore the  American  consul,  to  prove  the  want  of 
this  important  document. 

The  protest  of  Captain  Goodrich,  master  of  the  Creole, 
stated  that  the  Creole  sailed  from  the  port  of  Havre  de  Grace, 
on  the  21st  of  October  1823,  bound  for  Havana  in  Cuba;  that 
on  the  29th  of  December,  the  brig  was  wrecked,  and  lost  on 
Sugar  Key,  while  on  the  voyage ;  and  himself,  the  passengers 
and  crew,  were  picked  up,  and  some  of  them  carried  to  New-Or- 
leans, by  the  ship  Trumbull,  which  ship  arrived  on  the  17th  of 
December  1823.  The  second  mate  of  the  Creole,  and  five  pas- 
sengers, among  whom  were  Mr.  Coiron,  and  his  family,  left  the 
ship  Trumbull  off  the  Havana,  in  the  small  boat  of  the  Creole, 
and  were  landed  there  upon  the  same  day.  It  also  appeared, 
from  the  evidence  on  the  part  of  the  defendants,  that  the  schooO' 
er  Chaae^  Captain  Richard  S.  Pinckney,  master,  sailed  from  Ha- 
vana for  Charleston  from  the  1st  to  the  third  of  December 
1823,  and  arrived  at  Charleston  on  the  12th  of  the  same 
month.  Captain  Pinckney  stated  that  he  did  not  hear,  in  Hava- 
na, any  report  of  the  loss  of  the  Creole.  The  schooner  Eliza 
and  Polly  sailed  from  Havana  for  Charleston,  three  hours  be- 
fore the  Chase,  and  Captain  Pinckney  left  Havana  to  go  on 
board  the  Chase,  three  hours  after  the  sailing  of  the  Eliza  and 
Polly.  . 

The  following  letter  from  Lemuel  Taylor  to  Mr.  Tenant^ 
was  also  admitted  as  evidence : 

Havre^  June  2Bih  1824. 

My  dear  Sir: — Your  favour  of  the  5th  instant  was  re- 
ceived yesterday;  and,  in  reply,  I  have  only  to  say,  that  I  left 
Havana  on  the  3d  of  December  last,  in  the  schooner  Chase, 
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captain  Pinckney,  for  Charleston ;  and  that,  some  days  previr 
ous  to  my  departure  from  Havana,  I  see  a  person  land  on  the 
wharf,  a  crowd  seemed  to  get  round  him,  and  I  see  several  tak- 
ing him  by  the  hand ;  I  asked  who  he  was ;  hjis  name  was  men- 
tioned,  but  I  do  not  now  recollect  it,  and  that  he  was  passenger 
in  the  brig  Creole,  from  Havre,  for  Plavana,  and  lost  on  some 
of  the  Keys;  and  that  he  was  an  old  trader  to  Havana,  from 
France,  and  had  a  large  adventure  on  board.  His  name,  and 
time  of  landing,  can  be  ascertained  at  Havana,  if  wanted.  I 
never  heard  the  case  mentioned  on  the  passage,  or  in  Charles*- 
too;  and  I  am  sure  I  never  thought  or  heard  of  it  after  leaving 
Havana,  till  one  day,  while  in  Baltimore,  Mr.  Parker,  speaking 
of  losses,  mentioned  the  Creole;  and  I  observed  I  heard  of  her 
loss,  while  in  Havana;  he  then  observed  they  should  have  to 
refuse  to  pay  the  loss,  and  that  it  would  be  one  of  the  most, 
painful  disputes  he  ever  had  as  President,  on  account  of  the 
great  respectability  of  yourself  and  Mr.  Stoncy,  and  mention- 
ed something  about  dates.  From  that  time,  until  I  received 
your  letter  yesterday,  I  never  heard  or  thought  of  the  case. 
And  I  again  repeat,  that  I  am  sure  I  did  n6t  hear  the  loss  men- 
tioned on  the  passage,  or  in  Charleston,  and  that  I  see  the  pas- 
senger land  as  mentioned ;  and  that  his  name  and  date  can  be 
furnished  from  Havana,  if  wanted. 
I  am,  dear  Sir,  very  sincerely,  your  friend  and  servant, 

Lemuel  Taylor. 

It  was  also  proved,  that  the  northern  mail  closed  in  Charles- 
ton at  ten  o'clock  in  the  morning,  and  generally  arrived  in  Bal- 
timore in  seven  days,  exclusive  of  the  day  the  letter  was  mail- 
ed, but  never  at  an  earlier  day;  though  sometimes  in  eight  or 
nine  days; — that  it  generally  arrived  from  half  past  one  to  two 
o'clock,  and  the  letters  of  Mr.  Tenant  were  never  delivered  by 
the  penny  post  to  him,  until  after  three  o'clock,  on  the  day  of 
the  arrival  of  the  mail.  The  hours  of  business  of  the  insurance 
companies  in  Baltimore,  terminated,  daily,  at  two  o'clock. 

The  fullest  testimony  was  given  of  the  high  character  of  Mr. 
Stoney  and  Col.  Tenant,  to  negative  the  possibility  of  a  pre- 
sumption of  intentional  fraud,  or  concealment,  on  the  part  of 
either  of  those  gentlemen,  relative  to  the  loss  of  the  Creole. 

•The  plaintiff,  on  the  trial,  tendered  nine  exceptions  to  the 
opinions  of  the  Circuit  Court,  all  of  which  are  stated  on  the 
record ;  but,  as  in  the  opinion  of  this  Court,  no  notice  is  taken 
of  any  other  than  the  first  exception;  and  the  Court  justified 
the  refusal  of  the  Judges  of  the  Circuit  Court  to  sign  the  bill 
of  exceptions  to  any  other  than  the  first,  it  is  deemed  necessary 
to  insert  the  first  exception  only.  That  exception  is  as  follows : 
— "The  defendants,  by  their  counscti,  prayed  the  Court  to  in- 
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struct  the  jury,  that,  upon  the  wiiolc  evidence  in  the  case,  the 
plaintiffs  are  not  entitled  to  recover,  and  the  verdict  of  the  ju- 
ry ought  to  be  for  the  defendants ;  which  instruction  and  opi- 
nion the  Court  accordingly  gave;  and  thereupon  the  plaintiffs, 
by  their  counsel,  prayed  leave  to  except,  and  that  the  Court 
would  sign  and  seal  this,  their  bill  of  exceptions,  which  is  ac- 
cordingly done,  this  10th  day  of  January  1826. 

"G.  DuvAu,  (Seal-) 
"Elias  Glenn,"  (Seal) 

The  cause  was  brought  by  writ  of  error  to  thi^  Court;  and 
was  argued  by  Mr.  Tawny,  and  Mr.  Jonathan  Meredith,  for 
the  plaintiffs  in  error;  and  by  the  Attorney  General  of  the 
United  States,  and  Mr.  Ogden,  for  the  defendants. 

For  the  plaintiffs.— Two  general  grounds  of  defence  were 
'taken  at  the  trial  below. — 

1.  A  concealment  of  material  circumstances  in  effecting  the 
insurance. 

2.  Want  of  proper  diligence,  in  not  countermanding  the  or- 
der for  insurance,  after  the  loss  had  occurred. 

^8  to  concealment, 
^  Four  instances  of  concealment  were  charged. — 
"  1.  The  time  of  the  sailing  of  the  brig  from  Havre. 

2.  An  offer  for  insurance  was  made  at  Charleston,  and  its 
i-ejection.  . 

3.  The  arrival  of  the  two  vessels  from  Havana  at  Charles- 
ton. 

4.  The  description  of  the  brig  in  Coiron's  letter  of  20th 
October,  **she  is  now  a  very  convenient  packet." 

^8  to  negligence. 

The  want  of  due  diligence,  in  not  countermanding  the  in- 
surance, was  charged. — 

1.  By  Coiron,  in  not  communicating  the  loss  to  Stoney, 
while  off  Havana. 

2.  By  Stoney,  in  not  revoking  the  order  to  Tenant,  on  hear- 
ing of  the  loss  on  the  15th  of  December. 

The  general  principle  as  to  the  doctrine  of  concealment  is, 
that  the  assured  is  bound  to  make  a  full  disclosure. 

The  exceptions  are — 1.  As  to  facts  which  the  insurer  oueht  to 
know.  2,  What  he  takes  on  himself  the  knowledge  of.  3. 
Which  he  waives  being  informed  of.  4.  Which  are  not  mate- 
rial, as  not  varying  the  contract.  Carter  V8,  Bochme,  2  Burr^ 
Rep. 

I.  As  to  the  charge  of  concealment  of  the  time  of  sailing;  Coi- 
ron could  only  state  his  expectation  on  this  subject. 

Coiron  was  not  bound  to  state  a  mere  expectation  of  the 


JANUARY  TERM,  1828. 


179 


(MnLamhan  et  al.  09.  The  Univcnnl  Insuiwice  Company.) 
lime  of  sailing ;  because,  if  he  had,  it  would  not  have  bound 
him  as  a  representation.  Phill.  on  Ins.  83,  and  cases  cited. 

There  is  no  general  rule  on  the  subject.  It  depends,  like 
every  other  species  of  concealment,  on  its  materiality  to  the 
risk,  and  it  was  not  material  here.  Foley  vs.  Moline,  5  Taunt. 
430.  1  Camp.  116.  Fort  vs.  Lee,  3  Taunt.  381.  1  Marshattj 
483,  484.  Mackay  vs.  Rhinelander,  1  John  Cas.  408.  1  Ser- 
gemU  ^  Lowber^  144. 

The  usage  in  Baltimore,  is  to  calculate  the  sailing  on  the  day 
of  the  last  advices  in  port;  which  the  order  in  this  case  stated 
to  be  aOth  of  October.  The  duty  of  disclosure  is  confined  to 
facts,  not  to  the  conclusion  of  other  men  from  the  same  facts. 
PWtt  100.  Bell  vs.  Bell,  2  €amp.A79.  1  Parkty  {Tth  tdU.)  292. 
Cited,.  2  Dam^s  Mr.  121. 

The  usage  in  Baltimore  corresponds  with  the  legal  princi- 
ple; and  that  usage  may  be  applied  to  this  case.  But  if  the 
Uws  were  otherwise,  still  the  question  would  be,  was  the  al- 
leged concealment  material,  or  was  it  not,  in  this  case? 

2.  Concealment,  as  to  arrival  of  vessels  from  Havana. 

The  answers  are — 1.  There  is  no  proof  that  Mr.  Stoney 
knew  of  their  arrival.  2.  Immaterial,  because  when  they  left 
Havana,  the  Creole  could  not  be  considered  missing.  Littledale 
vs.  Dixon,  1  New.  Rep.  151. 

3.  Concealment,  as  to  the  Creole's  being  a  packet: — 

1st.  It  is  not  necessary  to  describe  the  particular  construc- 
tion of  the  vessel  offered  for  insurance.  Haywood  vs.  Rogers, 
4  Eojst,  590. 

2d.  General  ground — ^not  countermanding  the  insurance. 

The  rule  of  law  is,  that  if,  after  an  order  for  insurance,  a  loss 
happens,  it  is  the  duty  of  the  assured  to  countermand  the  or- 
der, where  there  is  probable  ground  to  believe,  that,  by  the  ex- 
ercise of  reasonable  diligence,  it  will  arrive  in  time.  See  Fitz- 
herbert  vs.  Mather,  1  Term  Rep.  12.  Watson  r*.  Dclafield,  2 
Qdnes'  New- York  T.  Rep.  29A. 

Coiron  might  fairly  have  presumed,  that  one  of  the  three 
letters,  ordering  insurance,  might  have  reached  Mr.  Stoney, 
long  before  the  loss,  particularly  the  one  via  Savannah. 

The  questions  in  this  cause  are  all  unmixed  questions  of  fact, 
and  they  were  improperly  decided  by  the  Court  below. 

The  language  of  the  instruction  is  peremptory,  not  by  way 
of  advice  as  to  the  facts,  and  was  considered  as  binding  on 
the  jury.  The  question  of  materiality  as  to  concealment,  is  al- 
ways a  question  exclusively  for  the  jury.  1  Park^  (Jth  edit.) 
289.  301.  314.  317.  Hull  vs.  Cooper,  14  East.AT^.  1  Maul 
Selw.  16.  Littlesdale  vs.  Dixon,  1  New  Rep.  151.  Mackay  vs. 
Rhinelander.  1  John  Cases^  40a.   Williams  vs.  Delafield, 
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CaineSy  329.   Fireman  Insurance  Company  V8.  Walden,  12 
John.  513,  and  the  cases  cited  in  the  opinions  of  Ch,  Kent, 

A  question  of  due  diligence  is  also  a  question  of  fact,  1 
Stark.  E.  4l2j  &c.;  and  see  notes  in  Moore  vs.  Morgan,  Cowp. 
479.  Wake  vs.  Atty,  4  Taunt.  493.  Bateman  vs.  Joseph,  2 
Cbnp.  461.  Reese  vs.  Rigby,  4  Bam.  ^  AH.  20£.  Watson  vs. 
Delafield.  2  Caines^  2£4. 

In  reply  to  the  argument  of  the  counsel  of  the  defendants,  it 
was  said ;  the  question  of  seaworthiness  is  one  of  fact,  and 
should  have  been  submitted  to  the  jury.  As  to  the  casual  ab- 
sence of  the  Captain,  PhiU.  118. 

The  brief  delay  occasioned  by  the  want  of  a  paper,  was  not 
material ;  and  was  not  a  deviation  to  avoid  the  policy.  PhiU,  on 
his.  191,  and  cases  cited.  The  Court  have  the  right  to  decide 
upon  the  law  of  the  case,  but  the  facts  are  exclusively  for  the 
jury.  Nor  is  it  admitted  that  the  Court  may  advise  upon 
matters  of  fact,  in  this  case.  The  Court  assumed  to  deter- 
mine the  facts,  and  took  them  entirely  from  the  jury. 

The  practice  under  the  laws  of  Maryland,  is  in  conformity 
to  the  principles,  claimed  by  the  plaintiffs,  and  the  Court  are 
prohibited  by  law  from  advising  upon  the  facts.  This  course 
of  proceeding  has  not  been  found  inconvenient,  nor  has  it  been 
disapproved  of  by  the  people ;  and  it  may  therefore  be  consi- 
dered judicious. 

Mr.  Wirt,  and  Mr.  Ogden,  for  the  defendants. 

The  facts  of  the  case  justified  the  opinion  of  the  Court,  which 
is  the  subject  of  the  first  exception:  the  whole  of  the  case  rests 
upon  that  exception. 

Was  the  vessel  seaworthy,  at  the  time  of  her  departure  from 
Havre  ?  The  log  book  shows,  that  she  got  under  weigh  be- 
fore the  master  and  crew  were  on  board.  At  the  time  of  the 
sailing  of  the  vessel  insured,  she  must  be  properly  manned  for 
the  voyage — she  must  be  seaworthy  when  the  voyage  com- 
mences. PhiU.  on  Ins.  IIT.  Cases  cited,  SBur.  1419.  7  Term 
R.  705.  1  T.  Pep.  343,  186. 

2d.  There  was  such  a  deviation  as  to  discharge  the  under- 
writers. 

Delay  for  documents  a  deviation.  1  PhiU.  181.  1  Marsh.  499. 
Upon  the  first  exception,  two  question  present  them  selves. — 

1.  Did  this  Court  err  in  giving  the  instruction  ? 

2.  Did  the  Court  invade  the  privileges  of  the  jury  ? 

The  time  of  the  sailing  of  the  Creole,  was  not  communicated 
by  Coiron,  nor  did  he  write,  as  he  ought,  and  could  have  done,  on 
his  arrival  at  Havana,  after  the  loss  of  the  brig;  and  his  omis- 
sion to  do  this,  avoided  the  policy.  PhUL  96.  2  Caines,  224.  1 
Johns.  Prp.l50,  9.  Johns. Rep. 59.^.  9  Johns. Rep.       Mr.  Stoney 
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should  have  inquired,  at  Charleston,  of  those  who  arrived 
Crom  Havana,  for  information  about  the  Creole. 

The  Courts  of  the  United  States,  are  not  hound  by  the  re- 
cent law  of  Maryland,  in  reference  to  the  power  of  Courts  to 
advise  or  instruct  the  jury  upon  facts ;  the  law  continues  un- 
affected by  the  statute.  What  is  concealment,  is  now  become 
a  question  of  law.  Afara/udl^  467.  In  all  cases,  when  a  vessel  in- 
sured is  to  sail  from  abroad,  the  time  of  sailing  is  material. 

Upon  authorities,  this  was  a  case  in  which  the  Court  had 
a  right  to  say  the  insured  could  not  recover.  Phill.  on  Ins.  468. 
1  Aew  Rep,  4.  Marsh.  470.  M 'Andrew  vs.  Bell,  70.  I  Esp.  371, 
407.  PhUL  104. 

It  is  objected,  that  the  Court  took  upon  themselves  to  decide 
the  materiality  of  the  fact;  and  that  this,  by  the  law  of  insur- 
ance, is  exclusively  for  the  jury. 

This  is  to  say,  the  Court  can  give  no  opinion  or  instruction 
on  the  materiality  of  the  facts. 

This  authority  is  frequently  exercised.  6  Cranch  274,  339.  13 
Johns.  Hep,  334.  8  Mass,  Rep,  336.  Questions  of  fact,  on  which 
the  law  was  to  be  settled,  have  been  taken  from  the  jury.  What 
is  notice  of  non-payment  of  a  bill  of  exchange,  is  no  longer  a 
question  of  fact.  So  questions  of  abandonment.  6  Crunch^  338. 
Breaking  up  of  a  voyage,  has  become  a  question  of  law,  "  or 
it  may  be  considered  in  the  chrysalis  state,  part  grub  and  part 
butterfly."  6  6VimcA,71. 

The  point  now  to  be  settled  by  this  Court,  is  a  question  of 
political  jurisprudence;  and  the  Court  is  called  upon,  first,  to 
decide  and  establish  a  rule  for  the  proceedings  of  the  Courts 
of  the  United  States;  and  to  say  how  far  these  Courts  can  inter- 
fere in  questions  of  fact. 

Is  the  inquiry  one  which  cannot  be  touched,  because  the 
barrier  is  established,  that  the  law  is  for  the  Court,  and  the 
fact  is  for  the  jury?*' 

In  England,  the  same  principles  prevail,  and  yet  the  Courts 
have  broken  down  this  barrier. 

It  is  expedient  that  Courts  should  thus  interfere — while  it  is 
entirely  conceded  that  the  preservation  of  the  trial  by  jury,  in 
eriminal  cases^  is  essential ;  in  civil  cases^  what  would  be  the 
trial  by  jury  without  the  interference  of  Courts,  and  "  if  the 
law  was  left  to  the  shifting  sands  of  jury  jurisprudence?"  It 
would  be a  world  without  a  sun ;" — ^like  chaos  before  the  com- 
mand "Let  there  be  light !" 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court.— 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  district  of 
Maryland.  The  original  action  was  brought  by  the  plaintiffs  in 
error  against  the  defendants,  upon  a  policy  of  insurance  under- 
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written  by  the  defendants,  whereby  "  they  caused  Thomas  Te- 
nant, for  whom  it  mty  concern^  to  be  insured,  lost  or  not  lost,  at 
and  from  Havre  de  Grace  to  New-Orleans,  with  liberty  to  touch 
and  trade  at  Havana ten  thousand  dollars  upon  brig  Creole 
and  appurtenances.  The  declaration  averred  the  interest  in 
the  plaintiffs,  and  a  total  loss  by  the  perils  of  the  seas.  The 
defendants  pleaded  the  general  issue;  and  upon  the  trial,  after 
the  whole  evidence  on  both  sides  had  been  given  in,  the  Court, 
upon  the  prayer  of  the  defendants*  counsel,  instructed  the  jury, 
**  that  upon  the  whole  evidence  in  the  cascj*'  as  stated ;  the  plain- 
tiffs are  not  entitled  to  recover,  and  the  verdict  of  the  jury, 
"  ought  to  be  for  the  defendants.  Nine  different  instructions 
were  then  prayed  for  on  behalf  of  the  plaintifiR^  which  were  all 
refused  by  the  Court,  upon  the  ground  that  the  opinion  already 
given,  disposed  of  the  whole  cause  upon  its  merits.  -If  that 
opinion  was  correct,  this  refusal  was  entirely  justifiable;  for  the 
Court  was  under  no  obligation  to  discuss  or  decide  other  points, 
when  the  plaintiffs'  case  was  already  shown  to  possess  a  fatal 
defect. 

The  general  question,  then,  before  this  Court,  is  upoa  the 
propriety  of  the  instruction  so  given  to  the  jury. 

A  suggestion  has  been  thrown  out  at  the  bar,  that  this  in- 
struction was  not  intended  to  be  positive  and  absolute,  but 
merely  advisory  to  the  jury;  that  it  was  not  meant  to  take 
away  the  right  of  the  jury  to  decide  freely  on  the  facts;  but 
merely  to  offer  for  their  consideration  those  views,  which  the 
Court  had  arrived  at,  and  which  it  might  at  all  times  properly 
suggest  to  the  jury.  It  is,  doubtless,  within  the  province  of  a 
Court,  in  the  exercise  of  its  discretion,  to  sum  up  the  facts  in 
the  case  to  the  jury,  and  submit  them,^  with  the  inferences  of 
law  deducible  therefrom,  to  the  free  judgment  of  the  jury.  But 
care  should  be  taken  in  all  such  cases,  to  separate  the  law  from 
the  facts,  and  to  leave  the  latter,  in  unequivocal  terms,  to  the 
jury,  as  their  true  and  peculiar  province.  We  do  not,  how- 
ever, understand  that  the  present  instruction  was  in  fact,  or 
was  intended  to  be,  merely  in  the  nature  of  advice  to  the  jury. 
It  is  couched  in  the  most  absolute  terms,  and  imposed  an  obli- 
gation upon  the  jury  to  find  a  verdict  for  the  defendants.  It 
assumed  there  were  no  disputable  facts  or  inferences,  proper 
for  the  consideration  of  the  jury  upon  the  merits;  afid  that, 
upon  the  unquestioned  facts,  the  plaintiffs  had  no  legal  right 
ol  recovery.  It  is  in  this  view,  that  it  is  open  for  the  considera- 
tion of  this  Court ;  and  in  this  view,  it  will  now  be  discussed, 
as  it  was  discussed  in  the  argument  at  the  bar. 

Four  grounds  have  been  presented  to  justify  the  opinion  of  the 
Circuit  Court ;  which,  it  is  said,  are  apparent  from  the  record 
itself,  and  each  of  them  is  decisive  upon  the  case.  The  first  is, 


JANUARY  TERM,  1828. 


1813 


(H'Lanahan  et  al.  tv.  The  Uniyeml  Insurance  Company.) 
•the  UBsea worthiness  of  the  ship,  at  the  time  when  she  broke 
ground  at  Havre,  and  commenced  the  homeward  voyage;  by  rea- 
«OB  of  the  master  and  a  sufiicient  crew  not  being  then  on  board. 
The  second  isi  the  laying  off  and  on,  near  the  port  of  Havre,  af- 
ter departure  on  the  voyage,  for  several  hours,  waiti)ig  for  the 
master  to  come  on  board ;  which,  it  is  said,  was  an  improper  de- 
tention^  and  amounted  to  a  deviation.  The  third  is,  the  omis- 
sion of  Coiron  to  communicate  to  his  agent,  or  other  persons 
in  America,  the  knowledge  of  the  loss,  by  the  way  of  Havana ; 
so  aai  to  countermand  the  order  of  insurance,  which  it  contend- 
ed was  a  fatal  omission  of  duty.  The  fourth  is,  the  omission 
to  mention  the  time  of  the  vessel's  sailing  from  Havre,  in  the 
letter  of  the  20th  October,  ordering  the  insurance;  which, 
whether  fraudulent  or  not,  was  a  material  concealment,  and 
misled  the  underwriters  in  the  same  manner,  as  if  there  had 
been  a  representation  that  the  time  of  the  sailing  was  uncertain. 

It  is  to  be  considered  that  these  points  do  not  come  before 
this  Court  upon  a  motion  for  a  new  trial  after  verdict,  address- 
ing itself  to  the  sound  discretion  of  the  Court.  In  such  cases, 
the  whole  evidence  is  examined  with  minute  care,  and  the  in- 
ferences which  a  jury  might  properly  draw  from  it,  are  adopted 
by  the  Court  itself.  If,  therefore,  upon  the  whole  case,  justice 
has  been  done  between  the  parties,  and  the  verdict  is  substan- 
tially right,  no  new  trial  will  be  granted,  although  there  may 
have  been  some  mistakes  committed  at  the  trial.  The  reason 
is,  that  the  application  is  not  matter  of  absolute  right  in  the 
party,  but  rests  in  the  judgment  of  the  Court,  and  is  to  be 
granted  only  when  it  ia  in  furtherance  of  substantial  justice. 
The  case  is  far  different  upon  a  writ  of  error,  bringing  the 
proceedings  at  the  trial,  by  a  bill  of  exceptions,  to  the  cogni- 
zance of  the  Appellate  Court.  The  directions  of  the  Court 
must  then  stand  or  fall,  upon  their  own  intrinsic  propriety,  as 
matters  of  law. 

The  first  and  second  points  appear  to  us,  in  the  present  case* 
to  resolve  themselves  into  matters  of  fact;  and  the  facts  are  too 
imperfect  and  too  general,  to  enable  the  Court  to  draw  any 
legal  conclusion  from  them,  either  as  to  seaworthiness  or  de- 
viation. There  is  no  doubt,  that  every  ship  must,  at  the  com- 
mencement of  the  voyage  insured,  possess  all  the  qualities 
of  seaworthiness,  and  be  navigated  by  a  competent  master  and 
crew.  But  how  is  this  Court  to  arrive  at  the  conclusion,  that 
the  brig  Creole  was  not  in  that  predicament  at  the  commence- 
ment of  the  present  voyage  ?  The  argument  assumes,  that  the 
ship  ought  not  to  have  got  under  weigh,  or  proceeded  into  the 
offing,  until  the  master,  and  all  the  crew,  necessary,  not  for 
that  act,  but  for  the  entire  voyage,  were  on  board.  If  the  law 
were  so,  we  have  no  moans  of  ascertaining  what  crew  was  ar- 
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tually  on  board  at  the  time;  nor  whether  the  voyage  was  abso- 
lutely intended  to  be  commenced  on  that  day;  nor  whether  the 
departure  was  merely  contingent  and  dependent  upon  the  mas- 
ter's procuring  the  proper  ship's  papers,  and  the  breaking 
ground,  and  standing  off  and  on  in  the  ofiing,  were  preparatory 
steps,  only  for  this  purpose;  nor  whether  for  such  purposes 
the  pilot  and  crew  on  board  were  not  amply  sufficient.  But  we 
are  far  from  being  satisfied  that  the  law  has  interposed  any 
such  positive  rule,  as  the  argument  supposes.  Seaworthiness 
in  port,  or  for  temporary  purposes,  such  as  mere  change  of 
position  in  harbour,  or  proceeding  out  of  port,  or  lying  in  the 
offing,  may  be  one  thing ;  and  seaworthiness  for  a  whole  voy- 
a^,  quite  another.  A  policy  on  a  ship,  at  and  from  a  port, 
will  attach,  although  the  ship  be  at  the  time  undergoing  ex- 
tensive repairs  in  port,  so  as  in  a  general  sense,  for  the  purposes 
of  the  whole  voyage,  to  be  utterly  unseaworthy.  What  is  a 
competent  crew  for  the  voyage;  at  what  time  such  crew  should 
be  on  board  ;  what  is  proper  pilot  ground ;  what  is  the  {course 
and  usage  of  trade  in  relation  to  the  master  and  crew  being  on 
board,  when  the  ship  breaks  ground  for  the  voyage ;  are  <jues- 
tibns  of  fact,  dependent  upon  nautical  testimony ;  and  are  inca- 
pable of  being  solved  by  a  Court,  without  assuming  to  itself 
the  province  of  a  jury,  and  judicially  relying  on  its  own  skill 
in  maritime  affairs.  In  this  view  of  the  point,  it  is  not  neces- 
sary to  rely  on  the  doctrine  of  Lord  Chief  Justice  Abbott,  in 
Weir  V8.  Aberdeen,  ^2  Banu  4'  ^Id,  320,)  which  goes  the  length 
of  asserting,  that  it  there  be  unseaworthiness  at  the  com- 
mencement of  the  voyage,  and  the  defect  is  cured  before  loss, 
a  subsequent  loss  is  recoverable  under  the  policy.  This  is  an 
important  doctrine,  and  well  worthy  of  discussion,  whenever 
it  comes  directly  in  judgment. 

The  like  answer  may  be  given  to  the  point  of  deviation. 
This  Court  cannot  intend,  that  here  there  was  any  unnecessary 
delay  in  the  commencement  or  course  of  the  voyage.  The  de- 
lay, for  the  want  of  papers,  may  have  been  entirely  justifia- 
ble ;  and  indeed  may  have  conduced  to  an  earlier  inception  of 
the  voyage,  by  putting  the  ship  in  a  situation  to  depart  at  a 
moment's  warning.  The  usage  of  trade  may  be  generally, 
or  at  least  in  that  particular  part,  to  get  the  ship  under  weigh 
as  in  this  case,  and  wait  in  the  ofiing,  until  the  master  is  ready 
to  come  on  board — and  that  usage  may  be  not  only  convenient 
and  beneficial  to  all  parties,  but  absolutely  necessary,  in  givm 
cases,  from  the  nature  of  the  port,  and  the  winds,  and  seasons. 
How  then  can  this  Court  undertake  to  decide,  as  matter  of  law, 
apparent  upon  the  record,  that  any  delay,  admitting  of  such- 
explanations,  amounts  to  a  deviatibn  f 

The  next  point  is  the  omission  of  Coiron  to  communicate 


JANUARY  TERM,  1828. 


185 


(M'Lsnahanet  al.  w.  The  Uiuvenal  Insurance  Company.) 
information  of  the  loss  to  his  agent,  so  as  to  countermand 
the  order  for  insurance.  The  contract  of  insurance  has  been 
said  to  be  a  contract  xibernrnae  fiddy  and  the  principles  which 
govern  it,  are  those  of  an  enlightened  moral  policy.  The  un- 
derwriter must  be  presumed  to  act  upon  the  belief,  that  the 
party  procuring  insurance,  is  not,  at  the  time,  in  possession  oi 
any  facts,  material  to  the  risk  which  he  does  not  disclose ;  and 
that  no  known  loss  had  occurred,  which  by  reasonable  dili- 
gence might  have  been  communicated  to  him.  If  a  party, 
having  secret  information  of  a  loss,  procures  insurance,  with- 
out disclosing  it,  it  is  a  manifest  fraud,  which  avoids  the  policy. 
If,  knowing  that  his  agent  is  al>out  to  procure  insurance,  he 
withholds  the  same  information  for  the  purpose  of  misleading 
the  underwriter,  it  is  no  less  a  fraud  ;  for  under  such  circum- 
stances, the  maxim  applies,  qui  facit  per  alium^  facit  per  se. 
His  own  knowledge,  in  such  a  case,  infects  the  act  of  his 
agent;  in  the  same  manner,  and  to  the  same  extent,  which 
the  knowledge  of  the  agent  himself  would  do.  And  even  if 
there  be  no  intentional  fraud,  still  the  underwriter  has  a  right 
to  a  disclosure  of  all  material  facts,  which  it  was  in  the  power 
of  the  party  to  communicate  by  ordinary  means ;  and  the 
omission  is  fatal  to  the  insurance.  The  true  principle  dcdu- 
cible  from  the  authorities  on  this  subject  is,  that  where  a  party 
orders  insurance,  and  afterwards  receives  intelligence  materi- 
al to  the  risk,  or  has  knowledge  of  a  loss;  he  ought  to  com- 
municate it  to  the  agent,  as  soon  as,  with  due  and  reasonable 
diligence,  it  can  be  communicated,  for  the  purpose  of  countei^ 
manding  the  order,  or  laying  the  circumstances  before  the  un- 
derwriter. If  he  omits  so  to  do,  and  by  due  and  reasonable 
diligence  the  information  might  have  been  communicated,  so 
as  to  have  countermanded  the  insurance,  the  policy  is  void. 
This  doctrine  is  supported  by  the  English  as  well  as  the  Ame- 
rican authorities,  and  particularly  by  Watson  vs.  Delafield,  (2 
1  John.  B.  152.  2  Caines'  R.  9,^24.  2  John.  li.  526;)  where 
most  of  the  early  cases  are  collected,  and  commented  upon ; 
and  it  is  well  summed  up  by  Mr.  Phillips,  in  his  treatise  on  in- 
surance, (p.  96.)  We  do  not  go  over  the  cases  at  large,  because 
there  is  no  controversy  as  to  the  general  result.  The  only 
matter  for  observation  is,  whether  the  rule  as  to  diligence, 
may  not,  in  certain  cases,  be  somewhat  more  strict,  so  as  to 
require,  what  in  Andrew  vs.  Marine  Insurance  Company,  (9 
John.  JR.  32,)  is  called  "extreme  diligence;*'  or  what  in  Wat- 
son vs.  Delafield  is  left  open  for  discussion,  as  extreme  dili- 
gence; the  duty  of  communication,  where  the  counteimand 
may  not  only  probably  but  possibly  arrive  in  season.  We  tlunk, 
however,  that  the  principle  of  the  inile  requires  only  due  and  rea- 
sonable diligence,  to  be  judged  of  under  all  the  circumstances  of 
Vol.  I.  a  a 
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each  particular  case ;  and  that  the  expressions  thrown  out  in 
the  cases  above  mentioned,  were,  not  so  much  intended  to 
point  out  a  stricter  rule,  as  to  intimate,  that  there  might  be 
cases,  in  which  a  very  prompt  effort  for  communication  might 
be  fairly  deemed  not  due  and  reasonable  diligence,  as  where  the 
loss  takes  place  very  near  the  port,  at  which  the  insurance  is 
Co  be  made,  and  the  means  of  communication, by  mail  or  other- 
wise, are  regular  or  numerous;  or  where,  from  the  lapse  of 
time,  and  the  date  of  the  order  for  insurance,  the  party  cannot 
but  feel,  that  every  moment's  delay  adds  many  chances  in  fa- 
vour of  the  insurance  being  made  before  knowledge  of  the 
loss.  Under  such  circumstances,  in  proportion  as  the  delay 
would  properly  give  rise  to  stronger  suspicion  of  intentional 
concealment,  the  duty  of  prompt  communication  would  natu- 
rally seem  to  press  upon  the  party  a  more  vigilant  diligence. 
The  case  of  Wake  V8.  Atty,  (4  7hwUon*8  B,  494,)  lays  down 
no  new  rule;  but  merely  applies  the  old  one,  to  circumstances, 
somewhat  nice  and  peculiar  in  their  presentation. 

What  constitutes  due  and  reasonable  diligence  in  cases  of 
this  nature,  is  principally  matter  of  fact  for  the  consideration 
of  a  jury.  When,  indeed,  all  the  facts  are  given,  and  the  in- 
ferences deducible  therefrom,  the  question  may  resolve  itself 
into  a  mere  question  of  law.  But  it  is,  in  general,  impossible  to  lay- 
down  a  fixed  rule  on  the  subject,  from  the  almost  infinite  variety^ 
of  circumstances  which  may  affect  its  application;  much  must 
depend  upon  the  means  of  communication,  the  situation  of  the 
parties,  the  knowledge  of  conveyances,  the  fair  exercise  of  dis- 
cretion, as  to  time,  mode,  and  place  of  conveyance,  the  course 
of  trade,  and  nature  of  the  voyage,  and  the  probable  chances  of 
the  countermand  being  effectual.  All  these  are  matters  of  fit 
inquiry  before  the  jury,  and  must,  from  their  very  nature,  ap- 
ply with  very  different  force  to  different  cases. 

To  bring  these  remarks  home  to  the  present  case,  there  are 
certainly  circumstances,  which  deserve  the  most  careful  consi- 
deration of  a  jury  upon  the  point  of  due  diligence.  The  loss 
occurred  at  no  given  distance  from  the  port  of  Havana;  and 
if  letters  had  been  sent  ashore  at  that  port,  thei^e  is  strong 
reason  to  believe,  that  they  could  have  reached  Mr.  Stoney  in 
time  for  a  countermand,  and  at  all  events,  if  the  loss  had  been 
made  generally  public  at  the  Havana,  the  news  might  have 
reached  Baltimore  before  the  insurance.  But  the  record  does 
not  contain  facts  enough  to  establish  a  want  of  reasonable  dili- 
gence on  the  part  of  Mr.  Coiron.  It  is  no  where  stated  that 
he  was  in  a  situation  to  make  such  a  communication,  or  that 
he  knew  of  the  mate  and  crew  being  landed,  or  that  vessels 
were  about  to  depart  for  the  United  States  from  Havana.  Nor 
is  it  shown,  what  were  the  means  and  facilities  of  communica- 
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tion,  in  the  course  of  trade  and  voyages,  between  that  port  and 
the  United  States,  regular  or  irregular,  from  which  we  might 
deduce  his  knowledge  of  these  means  and  facilities.  Nor  is  it 
shown,  that  the  parties  contemplated  a  stoppage  off  the  Havana, 
so  as  to  put  him  upon  diligence  in  writing;  nor  that  this  mode 
of  conveyance  of  news  was  more  certain,  or  quicker  than 
others,  which  might  have  been  resorted  to,  in  the  ordinary 
course  of  the  voyage  of  the  ship  Trumbull,  to  New-Orleans. 
We  may  indeed  conjecture  how  these  matters  were,  by  general 
surmise  or  personal  information;  but  judicially  we  can  know 
nothing  beyond  what  the  record  presents  of  the  facts;  yet,  all 
these  circumstances  must  or  may  be  material  to  the  point  of 
due  diligence.  In  their  very  essence,  they  are  matters  of  fact, 
and  liot  conclusions  of  law. 

The  opinion,  therefore,  to  which  the  learned  counsel  wish  to 
conduct  us,  that  the  policy  is  void,  because  there  has  been  gross 
negligence  in  not  countermanding  the  order  for  insurance;  is 
one,  to  which,  upon  this  record,  we  cannot  judicially  arrive. 
It  would  be  assuming  the  rights  and  exercising  the  functions 
of  the  jury  upon  matters  not  proved,  or  wholly  indeterminate 
in  their  own  nature.  This  ground  for  maintaining  the  instruc- 
tion of  the  Circuit  Court,  must  then  be  abandoned. 

The  next  point,  is  the  omission  in  the  Idler  of  the  20th  Oc- 
tober, of  any  mention  of  the  time  of  the  vessel's  sailing.  This 
is  put  to  the  Court  in  a  double  aspect;  first,  as  the  concealment 
of  a  material  fact,  and  secondly,  connecting  the  language  of  the 
letter  with  the  accompanying  circumstances, as  a  virtual  repre- 
sentation that  the  vessel  was  not  then  ready  or  about  to  sail  on 
the  voyage. 

Whether  this  omission  in  the  letter  was  merely  accidental, 
or  with  design  to  mislead  the  underwriters;  and  whether,  if  so 
designed,  it  had  the  effect,  (which,  upon  the  testimony  in  the 
case,  would  be  a  matter  of  serious  doubt,)  it  is  not  now  neces- 
sary to  inquire.  If  accidental,  it  would  not  prejudice  the  insur- 
ance, unless  material  to  the  risk;  if  fraudulently  intended,  it 
might  not  in  fact  mislead;  and  whether  fraudulent  or  not,  was 
matter  of  fact  for  the  jury.  That  there  was  no  virtual  repre- 
sentation as  to  the  time  of  sailing,  seems  to  us  conclusively 
established,  by  the  language  of  the  letter  of  Colonel  Tenant, 
requesting  insurance.  He  there  says  ^  He  (Coiron)  writes 
from  Havre,  under  date  of  the  20th  October;  but  does  not  say, 
when  the  brig  would  sail."  Now,  this  letter,  in  direct  terms, 
negatives  any  intention  to  represent  any  particular  time  of  sail- 
ing. It  leaves  the  question  freely  open  to  the  underwriters, 
either  for  further  inquiry,  or  for  any  presumptions  most  unfa- 
vourable to  the  assured.  The  natural  result  ought  to  be,  that 
the  underwriters  should  calculate  the  time  of  sailing  as  very 
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near  the  date  of  the  letter,  so  as  to  ask  a  premium  equal  to  the 
widest  range  of  risk,  from  the  intermediate  lapse  of  time.  The 
underwriters  had  no  right  to  presume,  that  the  ship  would  sail 
at  some  future  indefmite  period,  and  to  bind  the  assured  to  that 
presumption.  The  letter  told  them  in  effect,  that  the  assured 
would  bind  themselves  to  no  representation  as  to  the  time  of 
sailing;  but  asked  for  insurance  whenever  the  ship  might  sail, 
be  it  on  that  day,  or  any  future  day.  In  this  view,  the  point  as 
to  representation  vanishes;  and  the  like  consideration  would, 
in  a  great  measure,  dispose  of  that  of  concealment. 

But  the  question,  as  to  this  latter  point,  has  been  argued  at 
the  bar  upon  much  more  broad  and  comprehensive  principles; 
upon  which  it  seems  proper  for  this  Court  to  express  an  opi- 
nion, especially  as  this  case  may  again  undergo  the  considera- 
tion of  a  jury. 

It  is  admitted,  that  a  concealment, to  be  fatal  to  the  insurance, 
must  be  of  facts  material  to  the  risk;  and,  certainly,  of  this  doc- 
trine, there  cannot  at  this  time  be  any  legal  doubt.  It  is  fur- 
ther admitted,  (and  so  is  the  unequivocal  language  of  the  au- 
thorities,) that  generally,  the  materiality  of  the  concealment  is 
a  question  of  fact  for  the  jury.  But  it  is  said,  that  there  are 
exceptions  from  the  rule ;  and  that  concealment  of  the  time  of 
sailing  belongs  to  the  class  of  exceptions,  and  is  a  question  of 
law  for  the  exclusive  decision  of  the  Court.  It  is  necessary  to 
maintain  this  position  in  its  full  extent,  to  extricate  the  present 
case  from  its  pressing  difficulties;  and  if  this  shall  be  success- 
fully made  out,  it  will  still  remain  to  be  decided,  whether  the 
facts  stated  in  the  record,  are  sufficient  to  enable  the  Court  to 
pronounce  the  conclusion  of  law. 

That  the  time  of  sailing  is  often  very  material  to  the  risk, 
cannot  be  denied;  that  it  is  always  so,  is  a  proposition  that  will 
scarcely  be  asserted,  and  certainly  has  never  yet  been  successful- 
ly maintained.  How  far  it  is  so,  must  essentially  depend  upon 
the  nature  and  length  of  the  voyage,  the  season  of  the  year,  the 
prevalence  of  the  winds,  the  conformation  of  the  coasts,  the 
usages  of  trade  as  to  navigation,  and  touching  and  staying  at 
port,  the  objects  of  the  enterprise  and  other  circumstances,  po- 
litical and  otherwise,  which  may  retard  or  advance  the  p:eneral 
progress  of  the  voyage.  The  material  ingredients  of  all  such 
in(|uiries,  are  mixed  up  with  nautical  skill,  information,  and 
experience;  and  are  to  be  ascertained  in  part,  upon  the  testi- 
mony of  maritime  persons,  and  are  in  no  sense  judicially  cog- 
nizable as  matter  of  law.  The  ultimate  fact  itself,  which  is  the 
test  of  materiality,  that  is,  whether  the  risk  be  increased  so 
as  to  enhance  the  premium;  is,  in  many  cases,  an  inquiry  de- 
pendent upon  the  judgment  of  underwriters  and  others,  who 
are  conversant  with  the  subject  of  insurance.  In  this  very  case, 
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the  introduction  of  testimony  was  indispensable,  to  show  the 
usual  length  of  the  voyage;  and  it  was  quite  questionable, 
whether,  in  a  just  sense,  the  vessel  could  be  deemed  a  missing 
vessel,  at  the  time  of  the  insurance.  Upon  such  a  point,  it 
would  not  be  a  matter  of  surprise,  if  different  underwriters 
should  arrive  at  different  results.  In  the  nature  of  the  inquiry, 
then,  there  is  nothing  to  distinguish  the  time  of  sailing  of  the 
ship,  from  any  other  fact,  the  representation  of  concealment  of 
which  is  supposed  to  be  material  to  the  risk.  It  must  still  be 
resolved  into  the  same  element. 

It  has  been  said,  that  there  is  no  case  in  which  the  materiali- 
ty of  the  time  of  sailing  has  been  doubted,  where  the  ship  was 
abroad  at  the  time ;  whether  this  be  so  or  not,  it  is  not  impor- 
tant to  ascertain,  unless  it  could  be  universally  affirmed,  (which 
we  think  it  cannot,)  that  the  time  of  sailing  abroad,  must  al- 
ways be  material  to  the  risk.  If  it  may  not  always  be  material, 
the  question,  whether  it  be  so  in  the  particular  case,  is  to  be 
decided  upon  its  own  circumstances.  Indeed,  we  cannot  per- 
ceive how  the  place  of  sailing,  whether  from  a  home  or  foreign 
port,  can  make  any  difference  in  the  principle.  The  time  of 
sailing  from  a  home  port,  may  be  material  to  the  risk,  and  if 
so,  the  concealment  of  it  will  vitiate  the  policy ;  but  whether 
material  or  not,  opens  the  same  inquisition  into  facts,  as  gov- 
erns in  cases  of  foreign  ports.  There  may  be  less  intricacy  in 
conducting  it,  or  less  difficulty  in  arriving  at  a  proper  conclu- 
sion, but  it  is  essentially  the  same  process.  The  case  of  Fort 
vs.  Lee,  (3  Taunt.  B.  381,)  did  not  proceed  upon  the  ground, 
that  the  time  of  sailing  from  a  home  port,  was  never  material 
to  be  communicated ;  but,  that  under  the  circumstances  of  that 
case,  the  underwriter,  if  he  wished  to  know  whether  the 
ship  had  sailed,  ought  to  have  made  inquiry.  It  was  a  mere 
application  to  the  discretion  of  the  Court  to  grant  a  new  trial, 
where  the  plaintiff  had  obtained  a  verdict,  and  there  was  no 
pretence  of  any  misdirection  at  the  trial.  In  Foley  vs.  Mo- 
line,  (o  Taunt.  145,)  the  Court  said,  that  there  was  no  pretence 
for  the  proposition,  as  a  general  rule,  that  it  was  necessary  to 
communicate  to  the  underwriters  whether  the  vessels  on  which 
an  insurance  was  proposed,  had  sailed  or  not  There  might 
be  circumstances,  that  would  render  that  fact  highly  material; 
as  if  the  ship  were  a  missing  ship,  or  out  of  time.  So  that  here, 
a  denial  of  the  proposition  now  asserted  before  us,  was,  in  the 
most  explicit  terms,  avowed  and  acted  on. 

Two  nisi  prius  cases  before  Lord  Mansfield,  have  been  relied 
on,  to  establish  the  supposed  exception  to  the  general  rule  of 
cases,  relative  to  the  time  of  the  sailing  of  the  ship;  in  which 
it  is  argued,  that  his  lordship  undertook  to  decide  the  point  of 
materiality,  as  matter  of  law,  and  to  give  it  as  a  ruk  to  the 
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jury.  It  is  proper  to  remark,  that  little  stress  ought  to  be  laid 
upon  general  expressions  of  this  sort,  by  Judges,  in  the  course 
of  trials*  Where  the  facts  are  not  disputed,  the  Judge  often  sug- 
gests, in  a  strong  and  pointed  manner,  his  opinion  as  to  the  ma- 
teriality of  the  concealment,  and  his  leading  opinion  of  the 
conclusion  to  which  facts  ought  to  conduct  the  jury.  This 
ought  not  to  be  deemed  an  intentional  withdrawal  of  the  facts, 
or  the  inferences  deducible  therefrom,  from  the  cognizance  of 
the  jury;  but  rather  as  an  expression  of  opinion  addressed  to 
the  discretion  of  counsel,  whether  it  would  be  worth  while  to 
proceed  further  in  the  cause.  And  the  like  expression  in  sum- 
ming up  any  cause  to  the  jury,  must  be  understood  by  them 
merely  as  a  strong  exposition  of  the  facts,  not  designed  to  over- 
rule their  verdict,  but  to  assist  them  in  forming  it  And  there 
is  the  less  objection  to  this  course  in  the  English  practice ;  be- 
cause, if  the  summing  up  has  had  an  undue  influence,  the  mis- 
take is  put  right  by  a  new  trial,  upon  an  application  to  the  dis- 
cretion of  the  whole  Court.  This  is  so  familiarly  known,  that 
it  needs  only  to  be  stated,  to  be  at  once  admitted.  It  is  with 
reference  to  these  considerations,  that  the  cases  above  alluded 
to  should  be  examined. 

The  first  is  Ratcliff  vs.  Shoobred,  cited  from  Marshall  on  hi- 
surance^  p.  290.  It  would  certainly  seem,  at  the  first  view,  that 
Lord  Mansfield  did  decide  that  concealment  was  material.  But 
even  by  Mr.  Marshall's  report,  brief  as  it  is,  it  by  no  means 
appears  that  the  materiality  was  in  question  at  the  trial,  but 
only  the  effect  of  the  concealment  in  avoiding  the  policy.  The 
same  case  is  reported  more  fully  and  more  accurately  by  Mr, 
Park  on  Insurance^  p.  290,  where  it  is  perfectly  clear,  that  the 


(said  his  lordship,)  whether  this  be  one  of  those  cases  which 
is  affected  by  misrepresentation  or  concealment.  If  the  plain- 
tiffs concealed  any  material  part  of  the  information  they  re- 
ceived, it  is  a  fraud,  and  the  insurers  are  not  liable and  the 
jury  found  a  verdict  for  the  defendant,  under  this  direction. 
So  that  the  point  was  left  fully  open  to  them. 

The  next  case  is  Fillis  vs,  Berton,  cited  in  Marshall  on  In- 
surance^ 467,  and  reported  also  in  Park  on  InsurancCj  292.  The 
insurance  was  on  a  ship  from  Plymouth  to  Bristol;  and  it  ap- 
peared, that  the  broker's  instructions  stated  that  the  ship  was 
ready  to  sail  on  the  24th  of  December,  when,  in  fact,  she  had 
sailed  on  the  23d.  Mr.  Marshall  states,  that  Lord  Mansfield 
ruled,  that  this  was  a  material  concealment  and  misrepresenta- 
tion; but  Mr.  Park,  from  whose  work  the  report  is  profess- 
edly taken,  uses  no  such  expression.  His  words  are.  Lord 
Mansfield  said  this  was  a  material  concealment  and  misrepre- 
sentation; and  the  jury  hesitating,  he  proceeded  to  expound  to 
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them  the  general  principles  of  law  on  the  subject  of  misrepre- 
sentation and  concealment;  and  he  seems  to  have  taken  it 
for  granted,  that  the  misrepresentation  was  material,  (as  from 
the  short  duration  of  such  a  voyage  might  naturally  be  infer- 
ed,)  and  that  the  only  point  was,  whether  the  ship  had  sailed  or 
not.  The  same  explanation  disposes  of  the  case  of  M' Andrews 
V8.  Bell,  ( 1  Esp.  Bep.  373. )  Indeed,  in  any  other  view,  it  would 
be  impossible  to  reconcile  these  decisions  with  the  judgment 
pronounced  by  Lord  Mansfield,  and  other  Judges,  upon  more 
mature  deliberation,  when  causes  have  been  brought  before 
them  in  bank.  Take,  for  instance,  what  fell  from  the  Court 
upon  the  motion  for  a  new  trial,  in  M 'Do well  vs.  Praza,  ( IJoits^, 
JR.  247.  260.)  Shirley  vs.  Wilkinson,  (Dous:.  236.)  Hodg- 
son vs.  Richardson,  (1  Bl.  Bep.  289.)  Littledale  vs.  Dixon,  (4 
Bos.  4-  Pul.  151,)  and  Hull  vs.  Cooper,  (14  Eitsty  B.  79.)  In 
the  case  of  the  Maryland  Insurance  Company  vs.  Riulcn's 
Administrators,  (6  Cranch^  338,)  this  Court  expressed  the  opi- 
nion, that  "it  was  well  established,  that  the  operation  of  any 
concealment  on  the  policy,  depends  on  its  materia.lity  to  the 
risk,  and  that  this  materiality  is  a  subject  for  the  consideration 
of  a  jury."  That  opinion  was  acted  upon  by  the  Court  of  Er- 
rors of  New-York,  in  the  case  of  the  New- York  Fireman  In- 
surance Company  vs.  Walden,  John  B.  513;)  where  Mr. 
Chancellor  Kent,  in  a  very  elaborate  judgment,  reviewed  the 
authorities,  and  laid  down  the  doctrine  in  a  manner  that  me- 
rits our  entire  approbation. 

We  think,  then,  that  the  exception  insisted  upon  at  the  bar, 
cannot,  upon  principle  or  authority,  be  supported;  and  that  the 
question  of  materiality  of  the  time  of  the  sailing  of  the  ship  to 
the  risk,  is  a  question  for  the  jury,  under  the  direction  of  the 
Court,  as  in  other  cases.  The  Court  may  aid  the  judgment  of 
the  jury,  by  an  exposition  of  the  nature,  bearing,  and  pressure 
of  the  facts;  but  it  has  no  right  to  supersede  the  exercise  of 
that  judgment,  and  to  direct  an  absolute  verdict  as  upon  a  con- 
tested matter  of  fact,  resolving  itself  into  a  mere  point  of  law. 
If,  indeed,  the  rule  were  otherwise,  the  facts  in  the  record  are 
not  so  full  as  to  enable  the  Court  to  reach  the  desired  conclu- 
sion. There  is  not  sufficient  matter  upon  which  we  could  po- 
sitively say,  that  the  time  of  sailing  was,  in  this  case,  necessa- 
rily material  to  the  risk. 

For  these  reasons,  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded,  with  directions  to  award 
a  venire facias  ne  novo. 

This  cause  came  on,  8cc.,  on  consideration  whereof,  It  is 
considered  by  this  Court,  that  there  is  error  in  the  opinion  of 
the  Circuit  Court,  given  to  the  jury  upon  the  prayer  of  the 
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defendants'  counsel;— that  upon  the  whole  evidence  in  the 
case,  as  stated  in  the  record,  the  plaintiffs  are  not  entitled  to 
recover,  and  that  the  verdict  of  the  jury  ought  to  be  for  the 
defendant;  that  opinion  having  withdrawn  from  the  proper 
consideration  of  the  jury,  matters  of  fact  in  controversy  be- 
tween the  parties. 

It  is  therefore  further  considered  and  adjudged,  that  the 
judgment  of  the  said  Circuit  Court,  in  this  case,  be,  and  the 
same  is  hereby  reversed ;  and  that  the  cause  be  remanded  to 
the  said  Circuit  Court,  with  directions  K>  award  a  venire facias 
denovo. 
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Cornelius  Comegys  and  Andrew  Pettit,  Plaintiffs  in  Er- 
ROR,  V8,  Ambrose  Vasse,  Defendant  in  Error. 

The  object  of  the  treaty  with  Spain,  which  ceded  Florida  to  the  United 
States,  dated  22d  May  1819,  was  to  inveit  the  commiisionen  with  full 
power  and  autliority  to  receive^  examine,  and  decide  upon  the  amouni 
and  vaiidU}f  of  asserted  cbims  upon  Spain,  for  damages  and  injuries. 
Their  decision,  within  the  scope  of  this  authority-,  is  conclusive  and  final, 
and  is  not  re-ezaminable.  llie  parties  must  abide  by  it,  as  the  decree  of 
a  competent  tribunal  of  exclusive  jurisdiction.  A  rejected  claim  cannot 
be  brought  again  under  review,  in  any  judicial  tribunal  But  it  does  not 
naturally  follow  that  this  authority  extends  to  adjust  all  conflicting  rights, 
of  different  citizens,  to  tlie  fund  so  awarded.  The  commissioners  are  to 
look  to  tlie  original  claim  for  damages  and  injuries  against  Spain  itself; 
and  it  is  whoUv  immaterial,  who  is  the  legal  or  equiuble  owner  of  the 
dairo,  provided  he  is  an  American  citizen.  l212{ 

Afler  the  validity  and  amount  of  the  claim  has  been  ascertained  by  the  award 
of  the  commissioners,  the  rights  of  the  claimant  to  the  fund,  which  has  passed 
into  his  bands,  and  those  of  others,  are  left  to  the  ordinary  course  of  ju- 
dicial proceedings,  in  the  established  Courts  of  Justice.  {212{ 

In  general,  it  may  be  affirmed,  tiiat  mere  personal  torts,  which  die  witli  the 
part^,  and  do  not  sur\'ive  to  his  personal  representatives,  are  incapable  of 
passing  by  assignment ;  and  tliat  vested  riglits,  ad  rem  and  ifi  re ;  posni- 
biCties,  coupled  with  an  interest  and  cUim,  growing  out  of,  and  adhering 
to  property,  may  pass  by  assignment  {213  { 

The  law  gives  to  tlie  act  of  abandonment  to  underwriters,  when  accepted, 
all  the  effects  which  the  most  accurately  drawn  assignment  would  accom- 

Slish.  The  underwriter  then  stands  in  tlie  place  of  tlic  insured,  and  becomes 
igally  entitled  to  all  that  can  be  recovered  from  destruction.  {214} 
It  is  clear,  tliat  the  riglit  to  compensation  for  damages  and  injuries,  to  which 
citizens  of  the  United  States  wci-e  entitled,  and  which,  under  the  trear 
tv  with  Spain,  were  to  be  the  subjects  of  compensation ;  passed  by  aban- 
(lonment  to  the  underwriters  upon  property,  which  had  been  seized  or 
captured.  {215} 

The  tiff^t  to  indemnity  for  an  unjust  capture,  on  the  sovercipi ;  whether  re- 
mediable in  his  own  Courts,  or  by  his  own  extraordinary  interposition,  or 
grants  upon  private  petition,  or  upon  public  negotiation ;  is  a  right  attach- 
ed to  the  ownership  of  the  property  itself,  and  passes  by  cession  to  the 
account  of  the  ultimate  sufferer;  and  is  afterwards  assignable  to  the  per- 
son to  whom  K  had  been  ceded.  {215} 

It  is  not  universallv,  thougli  it  may  be  oniinarily,  the  test  of  a  right,  that  it 
may  be  enforced  in  a  Court  of  Justice.  CUdnis  and  debts  due  by  a  sove- 
reign, are  not  commonly  capable  of  being  so  enforced.  It  does  not  follow, 
that  because  an  unjust  sentence  cannot  be  reversed,  tliat  the  party  injured 
baa  lost  dl  right  to  justice,  or  all  claim,  upon  principles  of  public  bw,  to 
remuneration.  {216} 

The  treaty  with  Spain  recognised  an  existing  right  in  the  aggrieved  parties 
to  compensation ;  and  did  not,  in  the  most  remote  degree,  turn  upon  the 
notion  of  donation  or  gratuity.  It  was  demanded  by  our  government  as 
matter  of  right,  and  as  such  was  ^nted  by  Spain.  {217} 

The  right  to  compensation  from  Spam,  held  under  abandonment  made  to  im- 
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derwriten,  and  accepted  by  them,  for  damages  and  injuries,  and  which 
were  to  be  satisfied  under  the  treaty,  by  the  United  States ;  passed  to  the 
assignees  of  the  bankrupt,  who  held  such  rights  by  the  provisions  of  the 
bankrupt  law  of  tlie  United  States,  passed  April  4, 1800.  {219} 

THIS  case  came  before  the  Court,  by  writ  of  error  to  the  Cir- 
cuit Court  of  Pennsylvania.  The  defendant  in  error  instituted 
his  suit  against  the  plaintiffs  here,  who  were  the  surviving 
assignees,  under  a  commission  of  bankruptcy,  issued  against 
him  under  the  Act  of  Congress  of  the  United  States,  for  es- 
tablishing a  uniform  system  of  bankruptcy  throughout  the 
United  States,  passed  April  5,  1800. 

In  the  Circuit  Court,  a  judgment  was  entered  in  favour  of 
the  defendant  in  error,  the  parties  having  agreed  upon  a 
case,  which,  if  required  by  either,  might  be  turned  into  a  spe- 
cial verdict,  subject  to  the  opinion  of  the  Circuit  Court — 

The  case  was:  that  Ambrose  Vasse,  previously  to  the  year 
1802,  was  an  underwriter  on  various  vessels  and  cargoes,  the 
property  of  citizens  of  the  United  States,  which  were  captur- 
ed and  carried  into  ports  of  Spain  and  her  dependencies;  and 
abandonments  were  made  thereof  to  the  said  Vasse,  by  the 
owners,  and  he  paid  the  losses  arising  therefrom,  prior  to  the 
year  1802. 

The  said  Ambrose  Vasse  became  embarrassed  in  his  affairs, 
and  his  creditors  proceeded  against  him  as  a  bankrupt,  under 
the  Act  of  Congress  of  the  United  States,  for  establishing  an 
uniform  system  of  bankruptcy  throughout  the  United  States. 
An  assignment  was  made  accordingly,  to  Jacob  Shoemaker, 
who  is  since  deceased,  and  the  defendants,  Cornelius  Comegys 
and  Andrew  Pettit ;  who  proceeded  to  take  upon  themselves 
the  duties  of  assignees,  and  have  continued  to  discharge  the 
same.  The  certificate  of  discharge  of  the  said  Ambrose 
Vasse,  bears  date  the  28th  day  of  May,  1802. 

In  the  year  1824,  the  sum  of  8846  dollars  14  cents,  was  re- 
ceived by  the  defendants  from  the  Treasury  of  the  United 
States;  being  the  sum  awarded  by  the  commissioners  sitting  at 
Washington,  under  the  treaty  of  amity,  settlement,  and  limits, 
between  the  United  States  of  America,  and  his  Catholic  Ma- 
jesty, the  king  of  Spain,  dated  the  22d  day  of  February  1819, 
on  account  of  the  captures  and  losses  aforesaid. 

On  the  9th  day  of  December  1823,  the  said  Ambrose  Vasse 
filed  a  bill  in  equity  in  the  Circuit  Court  of  the  District  of  Co- 
lumbia, claiming  the  sum  awarded  by  the  commissioners,  and 
a  settlement  of  the  accounts  of  the  assignees.  This  bill  was 
intended  to  operate  upon  the  funds  which  were  expected  to 
come  into  the  hands  of  the  agent  of  the  assignees,  prosecuting 
for  them  the  claim  before  the  commisioners ;  but  it  was  not 
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proceeded  on ;  the  said  funds  having  been  received  by  another 
person. 

The  said  Ambrose  Vasse  made  a  return  of  his  effects  to  the 
commissioner  of  bankruptcy .  The  claim  upon  Spain  for  spo- 
liations was  not  in  the  schedule;  but  claims  upon  France 
and  Great  Britain  were. 

The  plaintiffs  in  error  made  the  following  points : 

1.  That  the  decree  of  the  commissioners  under  the  Florida 
treaty,  awarding  the  fund  to  the  assignees  of  Ambrose  Vasse, 
is  conclusive  in  their  favour,  and  against  him. 

2.  That  if  the  claim  on  the  Spanish  government  was  not  le- 
gally the  subject  of  assignment,  and  therefore  did  not  pass 
under  the  bankrupt  proceedings,  to  the  assignees,  it  could  not 
pass  under  the  abandonments  made  to  Ambrose  Vasse ;  who 
claims  the  fund,  not  as  the  original  proprietor,  but  through 
cessions  or  assignments  of  the  property  made  to  him  as  an 
underwriter. 

3.  That  this  claim,  as  an  incident  to  the  property  captured 
and  carried  into  Spanish  ports,  did  pass  under  the  assignment 
of  the  bankrupt,  and  became  vested  in  his  assignees. 

The  case  was  argued  by  Mr.  J.  R.  Ingersoll,  and  Mr.  D.  B. 
Ogden,  for  the  plaintiffs  in  error;  and  by  Mr.  Lee,  and  Mr.  C. 
J.  Ingersoll,  for  the  defendant. 

For  the  plaintiffs  in  error,  it  was  contended, 

1.  That  the  commissioners,  under  the  Florida  treaty  had 
fixed  the  relative  rights  of  the  parties,  by  awarding  the  fund  to 
the  assignees,  in  the  face  of  a  claim  presented  by  the  bankrupt 
himself.  In  deciding  thus,  they  decided,  in  effect,  on  the  vali- 
dity and  operation  of  the  assignment.  The  proceeding  was  not 
merely  ex  parte^  but  afforded  to  the  bankrupt  an  opportunity 
to  exhibit  his  pretensions;  of  which  he  had  not  failed  to  avail 
himself.  His  act  of  interposition,  was  manifested  by  a  bill  in 
equity,  filed  in  the  Circuit  Court  of  the  District  of  Columbia, 
for  the  county  of  Washington,  in  December  1823;  in  which 
Ambrose  Vasse,  the  complainant,  states  the  facts  now  before 
this  Court,  and  attempts  to  reach  the  fund,  not  (as  at  present,) 
from  the  assignees,  but  agaimt  the  assignees;  and  to  wrest  it, 
not  from  the  commissioners— but  from  the  Treasurer  of  the 
United  States,  who  acted  under  their  authority  and  decrees; 
and  was,  accordingly,  made  a  party  to  the  bill.  If  the  com- 
missioners have  really  decided  the  point— and,  in  so  doing,  they 
have  not  exceeded  their  jurisdiction;  no  appeal  lies  to  this 
Court.  They  acted  under  a  treaty,  which  is  the  supreme  law 
of  the  land ;  and  no  other  tribunal,  however  exalted,  can  re- 
verse, or  interfere  with  their  decrees.  The  bill  in  equity  ad- 
mits, that  Ambrose  Vasse  never  filed  the  original  claim. 
Hence,  it  appears,  that  all  the  documents  in  support  of  it^ 
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were  in  the  possession  of  his  assignees;  and  thef  enjoyed  this 
evidence  of  ownership,  at  least.  It  is  not,  however,  necessary, 
that  the  award  of  the  commissioners  shouM  be  conclusive — as 
the  case  of  the  plaintiffs  in  error,  is  sufficiently  strong  upon 
the  other  points,  which  have  been  decided  in  the  Court  be- 
low. 

2.  The  argument  of  the  defendant  in  error,  is  absolute  and 
unqualified— that  the  claim  which  has  yielded  the  fund  in  contro- 
versy, was  of  a  description  which  coula  not  he  assigned.  That  the 
right  to  receive^  did  not  exist  in  himself;  and,  therefore,  he 
could  not  transfer  it  to  others^- that  he  had  nothing  to  assign- 
that  his  hopes  rested  on  the  will  of  an  u  accountable,  because 
sovereign  power,  who  might,  or  might  not,  realize  them — ^that 
no  legal  remedy  could  be  pursued ;  and,  without  some  species 
of  remedy,  there  can  exist  no  right — that  a  claim,  to  be  assign- 
able, or  even  to  have  existence,  means  something  not  ideal,  or 
merely  precarious,  but  substantial,  and  susceptible  of  enforce- 
ment— not  merely  to  be  thought  of,  but  pursued ;  and,  by  pos- 
sibility, to  be  gained.  Admitting,  for  a  moment,  both  the  po- 
sition and  the  inference,  the  shadowy  character  of  the  claim, 
and  the  impossibility  of  transferring  its  ownership, — and  where 
does  the  defendant  in  error  stand  ?  His  right  to  sue  and  reco- 
ver, either  from  the  commissioners,  or  his  assignees,  b  deriv- 
ed through  exactly  the  same  sort  of  channel,  as  that  of  his  an- 
tagonists. The  only  difference  is,  that  he  claims  through  a  li- 
mited and  partial  assignment;  and  they  through  a  general  and 
all-comprehensive  one.  He  was  not  the  original  owner.  He 
was  an  underwriter,  merely,  on  the  property  lost ;  and,  when 
he  paid  the  losses,  he  received  the  assignments,  without  an 
idea,  that,  at  a  distant  day,  this  would  be  the  shape  in  which 
they  would  develop  themselves.  He  made  his  assignment, 
when  every  thing  was  entirely  unchanged.  If  all  the  representa- 
tive interests  are  to  be  disregarded,  and  the  political  bounty  is 
to  enure  to  the  first  proprietor;  then  we  are  accountable,  not  to 
Ambrose  Vasse,  the  underwriter— but  to  the  original  proprie- 
tors themselves.  If  the  opposite  argument  be  sound,  neither 
of  these  parties  is  entitled  to  the  money ;  and  then,  potior  est 
conditio  defendentis. 

Nor  does  the  defendant  in  error,  injudiciously  concede  any 
thing,  in  the  position  which  he  assumes.  He  has  no  standings 
without  it.  Whatever  he  had,  in  the  shape  of  property,  pass- 
ed by  the  bankruptcy.  His  only  refuge,  is  in  the  suggestion, 
that  there  was  nothing,  in  the  shape  of  property,  to  pass;  and 
then,  he  is  unhappily  landed  here— that  being  himself  a  claim- 
ant of  it,  as  property,  because  under  an  assignment — ^the  same 
argument  applies  with  equal  force  to  himself;  and  he  is  exact- 
ly as  badly  situated,  as  his  opponents. 
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The  bankrupt  thought  the  claim  passed  by  the  assignmenty 
and  intended  tiiat  it  should — for  claims  of  a  similar  character^ 
upon  the  French  and  British  governments,  are  stated  among 
his  effects,  in  the  schedule  laid  before  the  commissioners. 
This,  upon  the  government  of  Spain,  was  omitted-^probably, 
because  it  was  regarded  as  desperate,  not  being  then  included 
in  any  treaty. 

3.  There  was  a  clear  property  to  he  assigned ;  and  it  was  as- 
signed by  the  original  owners  to  the  underwriter,  and  by  the 
underwriter  to  his  assignees. 

1.  Independently  of  all  cjuestions  growing  out  of  mere  bank- 
ruptcy.— This  was,  in  its  nature,  peculiarly  the  subject  of  as- 
signment. In  matters  of  insurance,  there  was  a  time,  when  near- 
ly every  transfer  consisted  of  a  claim  on  a  foreign  govern- 
ment. No  neutral  vessel  could,  with  safety,  navigate  the  ocean. 
The  attempt  led,  in  instances  innumerable,  to  capture  and  con- 
demnation. Insurances  were  resorted  to,  at  any  rate  of  pre- 
mium, however  extravagant ;  and  the  little  chance  of  hope  of 
redress,  or  indemnity,  to  which  the  underwriters  succeeded, 
was  to  be  gathered  from  the  sense  of  justice  of  these  ruthless 
belligerents.  Hence,  transfers  of  these  claims,  were  of  perpe- 
tual occurrence.  Not  only  were  the  transfers  made,  and  deem- 
ed worthy  of  acceptance — but  our  American  Courts  of  Justice 
would  permit  no  recovery  from  the  insurers,  until  a  cession  had 
been  actually  made.  Brown  vs.  Phoenix  Ins.  Co.  4  Bimu  45. 
Rhinelander  vs.  Penn.  Ins.  Co.  4  Cranch^  42.  Not  only  this ;  the 
time  when  abandoment  cannot  be  made,  is  after  restitution — 
when  the  opposite  argument  supposes  the  right  only  begins. 
Adams  vs.  The  Del.  Ins.  Co.  3  nirm.  287.  Marshall  vs.  The 
DeL  Ins.  Co.  4  Crmich,  202. 

The  claims  on  Denmark,  France,  England,  Naples,  and  Hol- 
land, comprise,  agreeably  to  a  sober  estimate,  seventeen  mil- 
lions of  dollars,  of  American  capital,  locked  up  in  the  coffers 
of  foreign  potentates ;  and,  long  since,  for  the  most  part,  re- 
imbursed to  the  original  proprietors,  and  resting  on  the  insur- 
ance offices,  to  an  immense  extent. 

Why  is  it,  that  a  policy  always  stipulates,  that  the  insured 
shall  sue,  labour,  8cc  after  capture,  and  even  after  condenma- 
tioD ;  if  the  one  party  be  requiring,  and  the  other  undertaking 
a  wild,  preposterous,  and  despairing  pursuit  P  It  is  the  spes  re- 
cuptrcmai — the  incident  to  the  property,  or  substitute  for  it, 
which  is  transferred,  in  whatever  shape  it  may,  at  a  distant 
day,  present  itself;  although  the  transfer  may  be  in  form  of  the 
property  itselfl  A  thing  need  not  be  in  possession,  to  be  trans- 
ferred. It  may  be  on  the  other  side  of  the  globe.  It  need  not 
even  have  actual  existence,  to  be  the  subject  of  a  legal  con- 
tract of  transfer,  or  sale*  A  ship  out  of  time^the  hope,  or 
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chance  of  redemption,  is  sold  in  good  faith.  It  appears,  after- 
wards, that  she  was,  at  the  time,  consumed  by  fire,  or  at  the 
bottom  of  the  sea.  Yet  the  contract  was  good. 

2.  As  a  matter  of  bankruptcy  concern,  and  to  be  regulated 
by  the  principles  of  bankrupt  laws. 

The  treaty  itself  says  not  a  word,  as  to  the  person  by  whom 
the  restored  property,  or  its  substitute,  is  to  be  received. 
It  merely  provides  and  awards  the  fund;  but  whether  for 
the  original  owner,  or  underwriter,  or  assignee,  is  submitted  to 
the  general  principles  of  established  law.  If  it  had  provided, 
eo  nomine,  for  the  bankrupt,  then  it  might,  indeed^  have  been 
considered  a  solace  for  his  general  misfortunes,  derived  from 
a  kind  but  ill-judged  policy;  and  the  political  bounty,  (as  it 
would  then  really  be,)  would,  perhaps,  flow  exactly  where  it 
was  directed.  But  the  argument,  founded  upon  the  idea  of 
political  bounty,  is  defective,  when  it  attempts,  on  that  ground, 
to  give  the  fund  to  the  bankrupt;  since  the  treaty  leaves  that 
point,  viz.  the  individual  object  of  its  kindness,  entirely  unde- 
fined. In  the  concatenation  of  inferences,  one  essential  link  is 
wanting ;  namely,  that  the  particular  individual  is  to  be  reim- 
bursed. But  why  should  the  underwriter  be  preferred  ?  He  is 
not  the  original  sufferer,  whose  feelings  are  to  be  assuaged; 
nor  the  final  loser,  whose  pecuniary  injuries  are  to  be  redress- 
ed. Had  the  violation  of  neutrality,  which  is  remedied  by  the 
treaty,  never  occurred,  the  property  would  have  remained  with 
the  insured.  As  it  is,  the  underwriter  has  paid  the  loss,  but  he 
has  done  it  with  the  money  of  his  creditors;  and  hence  the  de- 
fieit,  manifested  in  his  bankruptcy.  The  real  losers,  then,  on 
principle,  have  the  fairest  claim  to  redress. 

As  to  the  propriety  of  adopting  bankrupt  laws,  there  may 
be  differences  of  opinion;  but  with  respect  to  their  object,  po- 
licy, and  true  application,  when  established,  there  can  be  none. 
They  are  not  technical,  but  substantial.  If  they  give  relief 
from  present  difficulties,  and  hope  and  energy  to  future  exer- 
tions, it  is  in  consequence  of  entire  renunciation  of  all  benefit 
from  the  past.  If  ingenuity  could  discover  means  by  which 
debtors,  notwithstanding  their  seeming  surrender  of  all,  could 
still  retain  a  lurking  interest,  which  deprives  the  creditor  of  his 
expected  consolation;  it  would  not  be  surprising  that  bankrupt 
laws  should  be  for  ever  discountenanced  by  legislative  opposi- 
tion, and  that  one  general  mercantile  community  should  con- 
tinue under  the  influence  of  a  multitude  of  heterogeneous  insol- 
vent systems,  feeble  in  their  protection  of  the  debtor,  and  worse 
than  useless  to  the  creditor. 

It  were  extraordinary,  indeed,  if  the  effect  of  bankruptcy 
were  to  protect  previously  acquired  property.    But  for  his  cer- 
^  tificate,  execution  might  be  levied,  attachment  might  reach  the 
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fund,  the  wit  of  man  could  not  elude  the  scrutiny  of  the  law. 
Yet,  the  bankruptcy,  which  is  designed  to  facilitate  the  asser- 
tion of  these  rights,  if  the  present  effort  succeeds,  would  take 
them  all  away. 

The  moment  one  becomes  a  bankrupt,  a  clear  line  is  drawn 
between  what  is  his,  and  what  is  his  creditors'.  The  faculties 
which  God  and  nature  have  given  him,  the  disposition  to  la- 
bour, and  the  capacity  for  exertion  of  mind  and  body,  are  his 
own,  inalienably,  and  nothing  can  deprive  him  of  them.  Even 
the  personal  claims  to  redress  for  bodily  wrongs,  which  grow 
out  of  his  person,  and  not  out  of  his  creditors'  property,  re- 
main. But  results  arising  from  the  investments  of  property, 
whether  voluntarily  or  involuntarily  made,  however,  or  when- 
ever to  arise,  tracing  their  origin  to  previous  possessions,  are 
to  return  to  those  with  whom  they  originated,  and  who  did  but 
advance  them.  Hence,  all  the  limitations  to  the  transfer  by 
bankruptcy,  are  reducible  to  three  classes.— 

1.  Such  as  may  never  happen,  being  not  merely  future  in 
their  actual  existence,  but  dependent  for  any^  even  a  pros]>ec- 
tive  existence,  upon  events  which,  perhaps,  never  may  occur. 

Of  this  description,  are  an  heir  apparent's  pretensions.  Moth 
vs.  Frome,  Ambler ^  394.  A  pension  to  a  soldier,  who  may  die 
the  moment  after  bankruptcy.  Pay  to  an  ofHcer.  Legacy  to 
a  bankrupt's  wife,  on  the  contingency  of  her  surviving  another 
person.    Krumbhaar  vs.  Burt,  2  Wask.  C  C.  Rep,  406. 

2.  The  lien  of  a  tradesman,  who  has  done  work  to  a  vesseL 
Shoemaker  vs.  Norris,  3  Veates,  392. 

3.  Torts  which  require  an  action  in  a  personal  form.  Shoe- 
maker vs.  Keeley,  1  Veaies^  245.  Benson  vs.  Flower,  Sir  T. 
Jonts^  215. 

This  is  confined  to  mere  personal  wrongs,  not  growing  out  of 
property,  for  there  the  assignees  take,  even  though  the  injury 
be  accompanied  with  violence.  Edm*s  B,  Ij.  235, 

Whatever  does  not  come  within  one  of  these  three  excep- 
tions, passes.  Hence,  almost  every  possible  variety  is  to  be 
found  m  the  English  cases,  which  are  frequent,  because  of  a 
continuance  of  bankrupt  laws  for  a  long  series  of  years.  1  Cook 
B.  L.  290.  365.  3  T.  R.  88.  2  Vern,  432.  19  Vez.  432. 

It  was  decided  in  England,  nearly  a  century  ago,  that  the 
insurer  had  the  plainest  equity  in  the  world,  to  claim  the 
proceeds  of  prizes  taken  under  letters  of  reprisal,  after  they 
had  paid  the  original  owners.  Randal  vs,  Cochran,  1  Vez,  Sen. 
98.  The  bankrupt  law  of  the  United  States,  makes  express 
provision  for  the  transfer  of  equitable,  as  well  as  legal  interests. 
Chief  Justice  Kent  recognises  our  principle,  in  its  largest  ex- 
tent, as  to  the  substitute  for  the  property,  while  he  asserts  that 
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there  was  no  existing^  hope  of  recovery,  as  to  the  property  it- 
self. Gracie  vs.  N.  Y.  Ins.  Co.  8  Jofuia.  245. 

The  bankrupt  law  of  the  United  States,  in  principle  and  po- 
licy, is  the  same  with  the  British  statutes  on  the  subject.  In 
terms,  so  far  as  it  applies  to  the  present  object,  there  is  no  dif- 
ference.   The  deficiency  is  supposed  to  exist— 

1.  In  the  absence  of  the  phrase  of  the  statute,  (13  Eliz,  c  T.) 
giving  to  the  commissioners  power  over  all  such  interest  in 
lands,  as  the  bankrupt  may  lawfully  depart  withall." 

fiut  this  leaves  the  question  exactly  where  it  found  it ;  as  we 
are  upon  the  very  inquiry  whether  this  be  such  a  thing  as  he 
may  lawfully  depart  withall.  And  it  is  more  than  doubtful, 
whether  the  phrase  would  apply  to  the  kind  of  interests  now 
in  contemplation. 

2.  In  the  supposed  non-application  of  the  18th  section,  which 
contains  the  words  possibilities  of  proJUs.  It  is  supposed  that 
this  clause  is  introduced,  not  for  the  purpose  of  conveying  the 
thing  contemplated,  but  merely  to  discover  any  thing  which 
may  fall  in  prior  to  the  certificate. 

It  is  apprehended  that  there  could  be  no  object  in  a  disco- 
very, except  to  transfer ;  and  it  matters  not  whether  the  trans- 
fer is  made  while  the  object  is  remote,  or  is  deferred  until  be- 
neficial possession  can  accompany  the  conveyance.  And  any 
thing  falling  in,  would  become  property;  and  under  that  name, 
must  then  and  at  all  times  be  disclosed. 

3.  In  the  absence  of  the  general  expression  in  the  statute,  6 
Geo.  4,  c.  16.  ^^That  this  act  shall  be  construed  beneficially  for 
creditors." 

That  provision  is  not  necessary  for  the  present  object,  which 
is  attained  by  a  construction  founded  on  the  mere  ordinary  and 
inherent  policy  of  a  bankrupt  system.  The  result  is  reached 
by  Ix)rd  Chief  Justice  Dallas,  in  an  opinion  delivered  at  Hilary 
Term,  59  Geo.  3,  several  years  before  the  statute  refer i*ed  to, 
had  any  existence.   Clark  vs.  Calvert,  8  TautU,  742. 

Bankrupt  laws  are  supposed  to  place  the  assignees  in  the 
room  of  the  bankrupt,  in  the  **  same  situation,"  without  re- 
serve.   Cassell  vs.  Carroll,  11  TV  heat.  159. 

The  interest  in  question,  however,  is  plainly  to  In;  distin- 
guished from  a  mere  possibility;  which  is  ^*an  uncertain  thiug 
that  may  or  may  not  happen."  2IaIL  Abr.  336. 

An  heir  presumptive  or  apparent,  may  have  an  expectation, 
but  no  right;  for,  the  ancestor  may  outlive  him,  or  otherwise 
dispose  of  the  inheritance.  Hence,  an  heir  apparent  may  be  a 
witness,  to  prove  the  title  to  land,  but  a  remainder-man  can- 
not. Smith  vs.  Blackham,  (1  SalL  283.)  A  reversion  absolute 
is  thus  a  very  different  thing.  Hence,  we  speak  of  the  possi- 
bility of  a  reverter  which  cannot  be  assigned^  just  as  we  do  of 
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the  possibility  of  a  possession  which  can.— Lord  MansHeld,  in 
the  argument  reported  11  Wheat*  168,  on  the  Maryland  charter. 
A  debt  barred  by  the  Act  of  Limitations^  bankruptcy,  or,  per- 
haps, alienage— a  debt  of  a  foreign  minister,  infant,  or  married 
woman,  are  not  mere  possibilities;  although  the  remedies  are 
at  least  as  defective,  and  apparently  inaccessible,  as  the  one  in 
question.  The  justice  of  a  claim,  and  its  assignable  proper- 
ties, are  totally  distinct,  both  from  the  question  of  its  present 
or  future  character,  and  from  the  nature  and  even  existence  of 
a  remedy.  The  assignable  character  of  a  thing  depends  on  no- 
thing technical,  or  chosta  in  action  would  not  pass.  But  upon 
the  existence  of  right,  abstracted  from  the  consideration  of 
present  or  future  enforcement,  or  the  susceptibility  of  enforce- 
ment at  all,  from  the  possible  want  of  a  precise  i*emedy.  Can  there 
be  a  plainer  proposition  than  this  ?— that  he  who  unjustly  takes 
my  property  from  mo,  ought  to  restore  it — in  other  words,  that  I 
ought  to  have  iu  And  the  union  of  my  title  to  have,  with  his  duty 
to  restore,  constitutes  a  rightful  claim.  The  immediate  MTong- 
doers,  are  the  individuals  who  committed  the  depredations  on 
American  commerce.  The  sovereign  assumed  the  discharge 
of  these  obligations;  and  it  is  in  pursuance  of  that  assumption, 
that  the  money  is  paid. 

The  right  might  possibly  be  deficient,  as  regarded  a  specific 
remedy,  and  yet  be  a  right  still;  one,  susceptible  of  being  own- 
ed and  transferred,  though  not  advajitagcously  used.  But  tftis 
right  is  perfect  in  itself,  and  is  attended  with  a  corresponding  re- 
medy. The  error  which  lies  at  the  root  of  the  opposite  suggestion, 
consists  in  attaching  a  meaning  too  narrow  and  technical  to  the 
term  remedy.  In  a  judicial  Court  of  justice,  as  our  Courts  are 
organized,  perhaps  there  is  none.  The  division,  however,  into 
executive,  judiciary,  and  legislative  departments  of  govern- 
ment, is  not  universal.  If,  as  it  may  be,  the  sovereign  is  the 
interpreter,  as  well  as  framer  of  the  law;  that  is,  if  instead  of 
three  branches,  there  be  but  one,  or  rather  instead  of  their  be- 
ing separate,  they  are  united ;  why  is  not  an  appeal  as  likely  to 
succeed  when  made  to  the  supreme  authority,  as  if  made  to 
what  is  usually  a  subordinate  department  ?  At  no  very  distant 
period  of  British  history,  the  king  himself  actually  attended 
in  person  in  the  Courts  of  Justice.  He  is  still,  in  contemplation 
of  law,  present,  in  aula  regis.  But  if  the  separation  be  entire, 
and  judicial  remedy  be  inaccessible,  all  being  referred  to  the 
supreme  power  alone ;  this  merely  reduces  the  difference  be- 
tween us,  not  to  a  question  of  remedy  or  no  remedy,  but  the 
kind  or  quality  of  the  remedy,  whether  judicial  or  executive. 
If  this  be  the  narrow  line  of  separation,  and  so  it  is,  at  the 
worst,  surely  you  cannot  pronounce  the  one  every  thing,  the 
other  nothing— 'less  than  nothing;  that,  a  perfect,  absolute,  and 
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recoverable  right;  this,  a  shadowy  nonentity— a  phantom- 
something  *Mess  even  than  a  hope." 

On  the  contrary,  it  is  a  fundamental  rule  of  presumption, 
that  sovereigns  will  do  justice  voluntarily.  It  is  the  basis  of 
international  law.  Hence,  the  broad  line  between  barbarous 
and  civilized  states.  What  sovereign  of  a  civilized  community 
ever  ventured  to  say,  **  he  acknowledged  no  law  but  his  own 
will,  and  set  at  defiance  all  remedy  but  that  of  force?"  There 
are  laws  among  nations,  just  as  well  defined,  and  about  as  little 
liable  to  be  broken,  as  those  of  particular  municipalities.  An 
American  officer  is  understood  to  have  applied  for,  and  obtain- 
ed, compensation,  from  the  British  government.  An  American 
citizen  very  recently  made  similar  application,  with  siniilar 
success,  to  the  sovereign  of  France. 

But  it  is  more  than  presumption,  that  governments  will  do 
justice.  It  may  be,  and  often  is,  eirforced  They  are  compella- 
ble, by  a  code  which  is  as  effectual  in  its  sanctions,  as  it  is 
clear  in  its  dictates.  Municipal  law  is  sometimes  interfered 
with,  by  limitations,  tenders,  and  reliefs;  but  contracts  and 
rights  are  not,  therefore,  extinguished.  There  are  places  where 
there  is  no  law.  In  China,  strangers  are  altogether  without 
the  means  of  redress.  Every  one,  with  regard  to  them,  is, 
whether  native  or  sojounier,  really  irresponsible,  and  acknow- 
ledges not  even  the  law  of  forcie.  Yet  bargains  are  made,  and 
transfers  are  executed  there,  every  day,  which  are  respected 
and  even  enforced  here.  If  one  steal  my  property,  and  take  re- 
ftige  in  the  suburbs  of  Canton,  does  it  cease  to  be  my  proper- 
ty?—may  I  not  retain  or  assign  the  ownership,  notwithstand- 
ing the  inaccessibility  of  the  thing  itself?  Principles  are  esta- 
blished by  authority  and  precedent,  which  go  the  whole  length 
of  the  case.  The  decision  below  assumes  the  broad  ground, 
that  there  was  no  right,  either  in  Ambrose  Vasse  or  his  as- 
signees, or  the  original  owners;  that  *'it  is  a  mere  expectancy, 
but  without  hope,  because  without  right,  even  a  contingent 
one."  Elementary  writers  on  the  law  of  nations,  maintain  very 
different  principles,  Grotivs,  b.  3.  cfu  2.  sec,  5.  2  Ruth.  568-9- 
570.  Conformably  to  these  principles,  a  decision  was  pronounc- 
ed by  the  commissioners,  under  the  7th  article  of  the  British 
Treaty,  in  the  case  of  the  Betsey,  Furlong  master,  fVheatoii's 
Lift  of  Pinckney^  193,  ^'C.  The  newly  established  Republic  of 
Colombia,  has  set  a  noble  example  of  deference  for  these  doc- 
trines, by  reimbursing  to  the  sufferers  from  depredations  by 
their  cruisers,  the  whole  loss  and  interest,  and  fifty  per  cent, 
damages  besides. 

The  best  securities  by  which  the  hold  on  property  is  main- 
tained, are  claims  on  sovereign  powers.  Government  stock, 
t  rcasury  notes,  exchequer  bills,  are  all  of  this  description.  Yet 
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wlicre  is  iho  citizen  that  does  not  gladly  exchangee  all  the  stead' 
fast  earth-bound  property  he  has,  and  invest  it  in  this  more 
beneficial  and  productive  possession  ?  Trover  and  trespass  may 
be  maintained  for  it,  contracts  may  be  made  with  regard  to  it, 
transfers  may  take  place  of  it — in  short,  there  is  no  criterion 
of  property  or  ownership,  that  may  not  be  applied  to  what  is 
regarded  as  having  no  substantial  existence.  A  bond  given  by 
the  King  of  Prussia,  declaring  himself  and  his  successors  bound 
to  the  holder,  was  held  to  pass  as  property  by  delivery ;  Gor- 
gier  v$.  Micville,  3  Bam.  ^  Ores,  45,  Yet  where  was  the  judicial 
remedy,  if  the  crowned  obligor  had  refused  payment  ?  Even 
criminal  jurisprudence  gives  its  sanction  and  assent  to  these 
principles.  The  forgery  of  a  Prussian  treasury  note,  is  within 
the  statute,  43  Geo.  3.  c.  139.  sec.  1.  Rex  vs.  Manasseh  Gold- 
stein, SBrod.     B.  2()l. 

The  decrees  of  a  foreign  government  are  firm  and  irreversi- 
ble, only  with  regard  to  the  thing.  A  host  of  decisions,  from 
Hughes  and  Cornelius,  (2  Slunoer^  242,)  down  to  Williams  va. 
Armroyd,(7  Cranch^  423,)  and  even  the  Apollon  Eden  claimant, 
(9  Wheat.  302,)  confirm  this  principle,  but  go  no  farther.  It 
required  a  constitutional  provision  to  render  adjudications  and 
decrees  conclusive  throughout— even  among  sister  states.  Re- 
dress, (if  the  thing  itself  be  passed  away,)  is  substituted  in  some 
other  shape,  where  wrong  has  been  done  by  the  decree ;  and  it 
is  the  more  necessary,  in  proportion  to  the  efficacy  and  conclu- 
siveness of  the  sentence  by  which  the  specific  property  has 
been  irrevocably  withdrawn.  The  cases  provided  for  by  treaty, 
were  not  necessarily,  or  in  point  of  fact  generally,  of  judicial 
condemnation  and  decree.  They  were  of  mere  forcible  abduc- 
tion— and  placing  the  ships  and  cargoes,  torliously,  infra  pr<esi' 
diot  for  which  indemnity  is  provided,  not  by  restoring  the 
thing,  but  substituting  pecuniary  compensation. 

If  the  claim  were  originally  nothing,  yet  when  it  became 
substantial,  as  it  did  at  last,  by  the  interposition  of  the  govern- 
ment of  the  United  States ;  it  has  relation  back  to  the  former 
time,  and  makes  the  whole  available  ab  initio. 

For  the  defendant. 

The  case  states  that  the  money  was  paid  from  the  treasury, 
for  losses  provided  for  by  the  Florida  treaty ;  but  it  does  not 
state,  to  whom,  or  for  whom,  it  was  paid.  The  commissioners 
awarded  nothing  to  Vasse's  assignees,  but,  as  is  believed,  to 
certain  insurers,  who  claimed  the  funds.  No  doubt  their  award 
is  conclusive  on  its  subject  matter,  which  is  the  amount  and 
validity  of  the  claims.  By  the  eleventh  section,  they  were  to 
receive,  examine,  and  decide  upon  such  amount  and  validity. 
By  the  second  clause,  they  were  to  adjust  claims.  But  they 
had  no  judicial  function,  process,  or  power.    They  were  a 
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board  or  inquest,  to  ascertain  the  sum  of  claims,  and  certify  it 
to  the  treasury  for  payment.  But  parties  could  not  litigate 
claims  before  the  commission,  which  had  bo  faculties  of  a  ju- 
dicial character.  Neither  of  the  parties  to  this  suit  were  be- 
fore that  commission,  which  did  not  pretend'-to  settle  to  whom, 
but  only  how  much  should  be  allowed  to' any  oste^ble  claim- 
ant ;  leaving  it  to  the  ordinary  tribunals  to  detendne  between 
disputants.  It  would  be  contrary  to  M  principiies,  to  extend, 
by  construction,  the  powers  of  such  an  extraordhiary  Court 
In  Campbell  Mullett,  (2  Stvanst.  57%)  the  three  parties 
before  the  board  did  not  each  and  all  claim  the  same  fund,  but 
each  his  several  share  of  it.  There  was  no  conflict  of  parties 
before  the  commissioners ;  but  as  the  French  pai'tner  was  an 
alien  enemy,  his  claim  to  part  was  rejected  on  that  ground.  In 
Randal  vs.  Cochran,  (1  Vez,  *cn.98,)  Lord  Hardwicke  rectified 
a  judgment  of  commissioners  appointed  to  distribute  prize 
money ;  and  the  Vice  Chancellor,  in  the  case  hi  £  SwanatofU 
does  not  ascribe  to  the  commissioners  exclusive  jurisdiction, 
except  in  their  unquestionable  province.  Any  person  receiving 
money  by  award  of  the  commissioners,  under  the  Florida  trea- 
ty, holds  it  as  money  had  and  received  to  the  tise  of  all  and 
any  other  persons  capable  of  proving  a  right  to  it,  or  any  part 
of  it,  by  means  of  suit  at  law,  or  in  equity. 

The  main  question  may  be  considered,  first,  by  the  light  of 
the  common  law ;  secondly,  by  that  of  the  English  bankrupt 
acts  and  adjudications ;  thirdly,  by  our  own. 

The  commissioners'  assignment  to  the  assignees,  is  of  es- 
tate and  effects,  claims  and  demands.  The  money  in  dispute 
was  paid  as  indemnity  for  unlawful  seizures ;  art.  9  of  the  trea- 
ty— Laws  of  the  U.  S.  vol.  6.  620.  Vasse*s  certificate  was  sign- 
ed in  1802.  Of  consequence,  there  was  no  indemnity  till  twenty 
years  afterwards.  Whatever  it  may  be,  it  is  certain  that  it  was 
not  specifically  assigned,  nor  is  it  alluded  to  in  the  inventory 
of  his  property.  If  it  passed,  therefore,  it  must  have  been  by 
mere  operation  of  law,  without  intention  of  parties ;  for  nei- 
ther bankrupts,  commissioners,  nor  assignees,  appear  to  have 
adverted  to  it  at  all.  Vasse's  claims  for  English  and  French 
spoliations,  are  mentioned,  because  they  operated  on  his  own 
property  as  a  merchant.  But  whatever  claims,  if  any  he  had, 
as  an  insurer,  by  virtue  of  losses  made  good  by  him  to  other 
merchants,  are  no  where  specified  in  the  bankruptcy  proceed- 
ings. From  Vasse  or  from  the  commissioners,  the  assignees 
acquired  no  apparent  title.  Whatever  their  right  is  to  hold 
the  fund  they  have  got,  must  be  shown  independently  of  their 
title  papers,  which  are  altogther  silent  on  the  subject. 

First:  All  the  analogies  from  the  common  law  are  against 
iU    By  that,  even  a  cno9e  in  action  cannot  be  assigned,  nor 
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any  possibility  or  conting^ency*  unless  coupled  with  an  in* 
terest,  or  in  equity. .  -StorA-.  Com.  293.  1  Com.  Dig.  696-7. 
Assignment,  C.  1,  ai  S.  Shep.  Touch.  239-40.  322.  11  Mod. 
152 — Archer  vs.  Bokenham.  1  P.  JVms.  574,  Wind  vs.  Je- 
kyl.  1  Stra.  132,  Marks  vs.  Marks.  This,  however,  was  not 
even  a  chose  in  action.  It  is  questionable  whether  Vasse  could 
assign  it  himself.  Yet  the  argument  is,  that  the  law  assigned 
it  by  constructive  operation.  Rut  it  is  contended,  that  as  it 
was  assigned  to  him,  it  might  be  assigned  by  or  from  him. 
That  argument  confounds  specific  cession  with  the  construc- 
tive assignment,  inferred  from  operation  of  law.  The  mer- 
chants whom  Vasse  indemnified  for  losses  by  captures,  aban- 
doned and  ceded  to  him  specifically  the  corpus  and  the  spes 
rtcuperandi.  Indeed,  neither  abandonment  nor  cession  is  ne- 
cessary; payment  after  total  loss,  acquires  the  title  transferred, 
without  either.  8  Johns.  237 — Oracie  vs.  The  New-York  In- 
surance Company.  But  the  postulate  here  is,  that  by  con- 
struction of  the  Act  of  Bankruptcy,  this  sovereign  boon  was 
transferred  by  Vasse  to  the  commissioners,  and  by  them  to 
the  assignees,  without  any  specific  or  intended  assignment  of 
it,  twenty  years  before  it  had  existence — that  such  was  the  in- 
tention of  the  legislaure  in  forming  the  Bankrupt  Act.  If  so, 
certainly  all  the  familiar  doctrines  of  the  common  law  were 
overlooked  by  them. 

2dly.  It  may  be  granted,  that  by  the  English  statutes  of  Eli- 
zabeth, James,  and  George,  concerning  bankruptcy,  and  their 
various  adjudications,  all  property  and  interest  pass  by  bank- 
rupt assignment.  I  agree  to  the  language  of  Ch.  J.  Dallas,  as 
quoted  from  8  Taxint.  742— every  beneficial  interest.  But  then, 
it  must  be  what  the  law  recognises  as  such,  not  every  popu- 
lar or  vulgar  notion  of  right  or  claim.  In  2  Couu  Dig.  112,  title 
Bankruptcy,  note  m.,  the  cases  are  collected,  and  the  principles 
of  exception  will  be  found  as  well  adjudged  as  those  of  general 
rule.  After  the  extensive  provisions  of  the  statutes  of  Eliza- 
beth and  James,  in  1732,  came  the  Stat.  5  Geo.  2,  ch.  32,  enlarg- 
ing and  consolidating  the  system ;  and  superadding  the  phrase 
possibility  of  profits.  The  late  consolidating  Act  of  1825,  5  Geo. 
4,  ch.  16,  omits  that  phrase,  but  retains  the  legislative  injunc- 
tion, which  pervades  and  characterizes  the  English  system,  to 
construe  all  the  statutes  largely  and  liberally  for  creditors. 
Thus  enjoined,  the  Courts  have  gone  great  lengths  in  adminis- 
tering the  policy  of  the  bankrupt  laws.  In  exchange  for  per- 
sonal liberation,  they  have  required  the  surrender  of  all  con- 
vertible property.  But  they  have  never  taken  any  thing  which 
the  bankrupt  himself  realizes  after  certificate,  nor  any  mere 
damage  demand,  though  suable  before  certificate.  Now  the 
fund  m  question,  was  a  demand,  if  any  thing,  for  damages  for 
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iorta,  and  realized  long  after  certificate.  The  English  systeui 
goes  no  further  than  estate  and  effects,  ^Rjhether  goods  in  pos- 
session, debts,  contracts,  or  choaes  in  oc^t^  says  Blackstone^  2 
voL  484.  The  Act  of  George  IV.  consolidating  all  its  prede- 
cessors, is  also  limited  to  estate,  goods,  chattels,  debts,  and  the 
like.  Edm,App.  25.  Not  a  word  of  it  applies  to  any  thing  but 
tangible  property,  for  which  there  is  right  of  action,  and  right 
of  action  is  nothing  less  than  right  of  possession.  6  T,  B,  684. 
Dommett  vs.  Bedford.  According  to  the  latest  and  most  emi- 
nent English  authorities,  mere  possibilities  are  not  deviscable« 
nor  do  they  pass  to  assignees  under  a  commission  of  bankrupt- 
cy. Preston  an  Estates  75-6.  Preston  on  Abstracts  of  Titles  93-57- 
254.  The  whole  tenor  of  the  argument  of  the  Master  of  the 
Rolls,  in  the  case  of  Campbell  vs.  Mullet,  2  Swanst.  551,  is  to 
the  same  effect,  in  a  case  remarkably  similar.  The  question 
there  turned  on  partnership,  it  is  true;  but  the  reasons  submit- 
ted in  behalf  of  Vasse,  are  precisely  those  of  the  Master  of  the 
Rolls,  whose  decision  is  quoted  as  authority,  in  Gow  on  Part, 
315-16.  What  possible  construction  of  the  English  bankrupt 
law,  can  be  drawn  to  a  different  result  ?  The  hope  in  question 
is  not  a  thing  at  all,  much  less  a  chose  in  action.  No  right  of  ac- 
tion followed  it.  Possession  of  it  was  impracticable.  No  remedy 
would  reach  it.  The  standard  of  remedy,  is  the  true  judicial 
test  of  right  To  say  that  this  is  but  a  question  of  the  kind  of 
remedy,  is  a  mere  argument  of  terms;  for  who  can  sue  a  sove- 
reign ?  If  the  claim  cannot  be  made  in  and  through  a  Court  of 
justice,  it  is  no  claim.  Even  the  political  right,  if  it  exist,  to 
petition  or  complain  to  executive  government,  is  not  a  right 
that  can  be  classed  with  legal  rights  or  claims.  A  mere  pos- 
sibility is  an  uncertain  thing.  2  LiL  Mr.  343.  But  the  hope 
of  indemnity  from  a  foreign  sovereign,  is  the  merest  possibili- 
ty imaginable.  The  English  exceptions  are — 1.  Damages  for 
/or/« or  slander.  Sir  JV.  Jones^  213.  Benson  V9.  Flower.  2.  All 
unliquidated  damages.  Doug.  562.  Goodtitle  vs.  North.  6  T. 
B.4S9,  Banister  vs.  Scot.  V  T.  R.  612.  Hammond  vs,  Toul- 
min.  3.  Any  mere  course  of  action.  8  Vez.  335,  ex  parte  marc. 
3  Hlls,  270.  Goddard  vs.  Vanderheyden.  See  also,  1  Barn.  <S- 
Aid.  491.  Overseers  of  St.  Martin  vs.  Warren.  3  Bingh,  134. 
Davies  vs.  Arnott.  In  Watson  vs.  The  Ins.  Co.  of  N.  A.,  1  Binn. 
47,  it  was  left  to  a  jury  to  estimate  a  spcs  recitperandi  Bui 
in  Gracie  vs.  The  New- York  Ins.  Co.,  8  Johns.  237,  this  pro- 
ceeding is  treated  as  preposterous.  A  fourth  class  of  cases  in 
England,  concerns  the  pay  of  public  officers,  which  never  passes 
by  bankrupt  assignment,  on  principles  of  public  policy.  The 
doctrine  of  possibility  of  interest,  is  settled  to  mean  a  legal  or 
practicable  possibility,  SP.  Wms.  132,  Higden  vs.  Williamson. 
Not  any  or  every  possibility,  id.  385,  Jacobson  vs.  Williamson. 
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JhnbL  394.  North  vs.  Frome,  3  Merw.  671.  Carleton  vs,  Leigh- 
ton.  Chandler  v*.  Gardner,  cited  in  17  Fez.  338-343.  Crutwell 
Lye.  It  is  not  by  the  force  of  the  phrase,  that  possibility  of 
interest  becomes  so  comprehensive  a  provision  in  the  English 
bankrupt  acts,  but  by  their  injunction  on  the  Courts  to  con- 
strue them  largely.  If  Vasse,  after  assignment,  and  before  cer- 
tificate, had  sued  for  slander,  or  personal  trespass,  tiie  as- 
signees would  have  no  right,  according  to  the  English  law,  to 
whatever  he  recovered  after  certificate.  Now,  the  indemnity 
in  question,  which  could  not  be  sued  for,  was  not  awarded  till 
after  certificate,  and  then  for  ioria  ex  delicto.  Not  a  case  from 
the  English  codes  can  be  cited,  nor  a  principle,  which  sanc- 
tions the  assertion,  that  any  mere  possibility  would  pass  under 
such  circumstances.  All  the  cases  referred  to  in  the  opposite 
argument,  are  of  possibilities  coupled  with  interest,  and  in  some 
of  them,  the  exception  now  contended  for,  is  strongly  put.  3  T. 
R,  88,  Jones  va.  Roe.  No  English  authority  can  be  vouched 
by  the  assignees,  while  the  case  in  2  Sivanstonj  the  authority 
of  Mr.  Preston,  and  the  analogies  of  all  their  established  ex- 
ceptions to  the  general  rule,  concur  in  the  conclusion,  that  such 
a  possibility  as  that  in  question,  would  not  be  taken  by  a  com- 
missioner's assignment,  under  the  Acts  of  bankruptcy  in  Eng- 
land. 

Sdly.  But  the  American  law  differs  materially  from  the  Eng- 
lish, on  this  subject.  Bankruptcy,  in  England,  is  a  long  estab- 
lished system,  matured  and  formed  by  the  legislature,  and  sus- 
tained by  the  judiciary.  In  this  country,  it  had  but  a  short- 
lived existence;  has  never  been  a  public  favourite,  and  the 
Courts  have  no  impulse  from  statutes  to  extend  it  by  construc- 
tion. The  whole  question  is,  what  is  the  true  interpretation 
of  the  Act  of  Congress  of  18(K).  3  vol.  Imws  of  U.  S.  320.  The 
5th,  6th,  13th  and  14th  sections,  are  all  that  regulate  assign- 
ments, and  they  each  and  all,  uniformly  contemplate  property 
that  may  be  realized.  By  the  5th,  the  commissioners  are  to 
take  possession  of  the  property,  and  deliver  the  effects  to  the 
assignees.  By  the  6th,  estate  and  effects  are  to  be  assigned ; 
and  the  13th  provides  for  the  bankrupt's  debts  to  be  recovered. 
The  14th,  directs  the  assignees  to  recover  his  property,  goods, 
chattels,  and  debts.  The  13th,  does,  indeed,  mention  claims, 
but  it  characterizes  them  as  such  as  are  suable,  attachable,  and 
recoverable  by  legal  process.  The  only  debateable  section  is 
the  18th.  All  the  rest  exclude  every  idea  of  possibility,  con- 
tingency, damages,  or  the  like.  They  uniformly  treat  of  tan- 
gible property,  and  nothing  else.  The  15th  section,  copied 
from  the  first  section  of  the  statute  5  Geo.  2,  provides  for  disclos- 
ure of  every  possibility  of  profit  But  that  provision  is  con- 
fined to  the  discovery  of  the  bankrupt's  interests.   The  same 
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section,  when  it  comes  to  provide  fur  their  assignment,  returns 
to  the  word  estate.    The  intent  was  to  eviscerate  ex  aeipso  au 
account  of  every  thing  that  may  be  realizied:  but  not  compre- 
hending personal  demands  for  torts  and  damages. 

This  is  clear  from  the  50th  section,  which  provides  for  con- 
tingencies falling  due  before  certificate ;  a  superfluous  provi- 
sion if  the  18th  section  had  already  provided  for  theip.  These 
sections  would  be  in  conflict  otherwise.  But  the  meaning  of 
this  voluminous  Act  is  not  to  be  taken  from  any  detailed  sec- 
tion. What  may  be  called  its  code,  is  to  be  found  ill  ]4(e  whole 
t^ken  together.  The  26th  section,  allowing  a  premium  for 
the  discovery  of  estate ;  the  29th  section,  compelling  assignees 
to  exhibit  accounts  of  estate  and  effects;  the  S2d  Becjtion,  direct- 
ing them  to  keep  books  of  receipts  from  estate ;  the  34th  sec- 
tion, authoriadng  them  to  sell  the  estate  at  auction ;  the  53d 
section,  making  an  allowance  for  support  out  of  the  estate ;  and 
the  54th  section,  directing  a  dcpositc  of  the  money  proceeding 
from  the  estate;  all  these  sections  are  to  be  taken  with  the  5th, 
6th,  13th,  and  14th  sections,  already  analysed,  and  altogether 
demonstrate,  beyond  doubt,  that  property,  such  as  may  be 
possessed,  sued  for,  and  recovered,  taken  into  possession,  and 
turned  to  account,  was  intended  to  pass  by  commissioners'  as- 
signment, but  never  any  mere  contingencies,  with  which  no 
interest  is  coupled.  By  capture  and  deductio  infra  prxfddiay  the 
property  insured  and  paid  for  by  Vasse,  was  lost  entirely.  No 
lawful  reclamation  fbr  it  remained.  The  sufferer  was  the  ori- 
ginal owner,  by  whose  cession  both  res  and  spes  were  transfei** 
red  to  Vasse,  when  he  paid  for  the  losses.  But  this  transfer 
conveyed  to  him  no  chose  in  action^  because  there  can  be  none, 
without  a  right  of  action,  for  there  is  no  such  thing  as  right, 
without  legal  remedy.  3  Black,  Com.  123.  No  interest  exist- 
ed in  Vasse,  because  he  had  no  right— no  claim,  because  a 
claim  is  a  demand  for  a  thing  out  of  possession.  Here  was  no 
jus  prosequendi^  or  stwuli  injudicio;  no  demand  against  the 
Spanish  government,  or  our  own:  nothing  of  which  any  judi- 
cature could  take  cognizance.  A  right  to  damages  begins 
when  an  injury  is  inflicted.  3  Black.  Com.  116.  But  that  is  a 
suable  right  of  municipal  cognizance.  So  a  captor  has  a  defen- 
sible and  imperfect  right,  after  capture,  but  only  because  the 
prime  Courts  are  open  to  him.  Whereas  Vasse  could  have 
sued  or  complained  no  where.  The  wrong  he  sustained  was 
by  a  tort.  The  only  redress  was  sovereign  and  international. 
The  wrong  was  belligerent.  The  claim  was  by  this  nation 
against  that.  There  was  no  arbiter,  and  war  was  the  only  re- 
medy. The  bounty  which  resulted  after  twenty  years'  negoti- 
ation, was  a  sovereign  boon,  altogether  contingent,  gratuitous, 
unliquidated,  and  fortuitous.  Spain  had  declined  in  power. 


JANUARY  TERM,  1828. 


209 


(Coineg>'S  et  a1.  va,  Tasse.) 


This  country  had  improved.  Her  colonics,  our  neighbours, 
revolted,  after  our  example.  Florida,  her  province,  happened 
.  to  be  convenient  for  our  requital,  and  the  very  seizure  of  that 
province,  which  preceded  its  transfer,  was  not  only  accidental, 
but  unauthorized.  Grotius  is  quoted  for  the  position,  that  an 
individual  right  exists  to  make  reprisal  for  wrong  suffered. 
But  both  Grotius  and  Rutherforth  speak  of  national,  not  indi- 
vidual redress.  Grotius  does  indeed  refer  to  Homer  for  the 
authority  of  Nestor,  who  is  reported  by  that  authority  to  have 
reprised  on  the  cattle  of  the  Eleans,  for  their  stealing  his 
horses.  But  this  is  not  modem  law,  if  it  be  even  Grecian, 
in  the  times  of  the  Iliad.  Individual  reprisals  are  unknown  to 
the  modem  law  of  nations,  especially  to  the  law  of  this  coun- 
try, which,  by  written  constitution,  requires  a  law  enacted  in 
form  to  jnake  war  lawful.  Vasse,  had  no  right  to  claim  from 
Spain,  or  to  act  at  all.  He  could  do  nothing  but  submit.  Mr. 
Pinkney's  argument,  as  referred  to  in  the  case  of  the  Betsey, 
Furlong,  does  not  contradict  this  position;  and  if  it  does,  it 
was  overruled  by  the  majority  of  the  commissioners,  to  whom 
it  was  addressed.  Brown  va.  The  Phoenix  Ins.  Co.  4  Binn, 
445,  and  Rhinelander  vs.  The  Pennsylvania  Ins.  Co.  4  Cra,  45, 
do  not  affect  the  question  of  an  assignment,  by  construction  of 
the  Act  of  Bankruptcy — and  that  is  the  only  question.  The 
sovereign  grant  was  appropriated  by  treaty  between  the  two 
nations.  It  was  distributable  by  the  United  States.  Similar 
claims  have  been  settled  with  the  Republic  of  Colombia,  and 
are  pending  against  France,  Naples,  and  Denmark.  The  op- 
posite argument  has  already  transferred  them  in  all  cases  of 
bankruptcy,  by  an  unsuspected  operation  of  law,  constructively 
drawn  from  an  expired  Act  of  Congress;  which  argument,  in 
like  manner,  has  disposed  of  all  the  pensions  or  gratuities  yet 
to  be  granted  by  our  government  to  the  officers  of  the  revolu- 
tion. They  have  all  changed  hands,  unconsciously  to  the  own- 
ers, who  are  petitioning,  not  for  themselves,  but  the  assignees 
of  their  creditors,  in  all  instances  of  bankruptcy  or  insolvency. 
Can  such  an  operation  of  law  be  possible  or  tolerable  ?  Was 
such  the  intention  of  the  framers  of  the  Act  of  Congress,  to 
establish  an  uniform  system  of  bankruptcy  throughout  the 
United  States  ?  If  so,  and  by  dint  of  successful  hostilities,  a 
century  hence,  the  claims  on  England,  which  have  been  relin- 
quished by  treaty,  should  be  revived  and  acknowledged,  their 
indemnity,  if  paid,  will  belong  to  assignees,  not  to  sufferers. 
That  the  parties  in  this  instance  never  thought  of  such  result, 
has  been  shown.  If  Congress,  nevertheless,  so  enacted  it, 
such  enactment,  it  has  also  been  shown,  transcends  the  Eng- 
lish bankrupt  statutes,  and  contravenes  all  the  established  and 
familiar  principles  of  the  common  law-  It  may  be  added,  that 
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the  French,  it  is  believed  also  the  Dutch,  and  all  other  bank- 
rupt systems,  are  the  same.  By  the  French,  the  things  assign- 
ed, are  goods,  money,  furniture,  effects,  and  ehost8  in  actum; 
Code  civ.  Commerce^  Liv.  3.  71/.  prem,  De  la  FaHliie,  sec.  2.  No 
where  do  possibilities,  contingencies,  mere  rights  of  action  for 
toris^  or  demands  for  unliquidated  damages,  pass  from  bank- 
rupts or  insolvents  to  their  assij^ees.  The  American  adjudi- 
cations are  uniform  and  strong  m  their  current  to  that  conclu- 
sion. 2  BaL  213 ;  Shoemaker  r*.  Keeley.  4  Serg,  ^  RawL 
28  J  Sommer  V8.  Wilt.  9  Serg.  ^  RawL  248-9;  North  vs.  Tur- 
ner. 13  Serg.^*  Rawl.  54;  O'Donnel »«.  Seybert.  1  Wash. 
C.  C.  Rep.  13 ;  Dusar  vs.  Murgatroyd.  3  Day^  272 ;  Bird  vs. 
Clark.  2  Wash.  C.  C.  406;  Krumbhaar  t;«.  Burt.  The 
last  case  is  in  point;  is  a  stronger  case  than  the  present;  and 
has  been  acknowledged  by  the  community  as  the  settled  law 
in  Pennsylvania,  for  the  last  twenty  years.  To  inquire  whether 
the  possibility  of  Vasse's  recovery,  would,  in  case  of  his  death, 
have  passed  by  will,  or  in  course  of  administration,  is  but  pe- 
titioning the  principle  in  contest.  Even  conceding  the  affirm- 
ative, does  not  affect  the  question  which  depends  on  the  con- 
struction of  the  Act  of  Congress;  but  it  would  be  wrong  tQ 
concede  it  against  the  authority  of  Preston,  the  case  in  se- 
cond Swanstoriy  and  the  case  of  Krumbhaar  vs.  Burt. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court — 

This  was  an  action  of  assumpsit^  brought  by  Ambrose  Vasse, 
in  the  Circuit  Court,  for  the  district  of  Pennsylvania,  to  reco- 
ver from  the  plaintiffs  in  error,  (who  were  defendants  in  the 
Court  below,)  a  certain  sum  of  money,  received  by  them  un- 
der the  following  circumstances  >— 

Previous  to  the  year  1802,  Vasse  was  an  underwriter  on  va- 
rious vessels  and  cargoes,  the  property  of  citizens  of  the  Unit- 
ed States,  which  were  captured,  and  carried  into  the  ports  of 
Spain  and  her  dependencies,  and  abandonments  were  made 
thereof  to  Vasse,  oy  the  owners,  and  he  paid  the  losses  aris- 
ing therefrom,  prior  to  the  year  1802.  Vasse  became  embar- 
rassed in  his  affairs,  and  his  creditors  proceeded  against  him, 
as  a  bankrupt;  under  the  Act  of  Congress  of  4th  April  1800, 
ch.  19.  An  assignment  was  made  accordingly  to  Jacob  Shoe- 
maker, (who  is  deceased,)  and  the  defendants,  Comegys  and 
Petti t,  who  proceeded  to  take  upon  themselves  the  duties  of 
assignees,  and  have  ever  since  continued  to  perform  the  same. 
Vasse  was  discharged,  under  the  commission;  and  his  certifi- 
cate of  discharge  bears  date  the  28th  of  May  1802.  In  the 
year  1824,  the  sum  of  8846  dollars  14  cents,  was  received  by 
the  defendants  from  the  Treasury  of  the  United  States  ;  being 
the  sum  awarded  by  the  commissioners  sitting  at  Washington, 
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under  the  treaty  with  Spain,  which  ceded  Florida  to  the  Unit- 
ed States,  dated  22d  of  February  1819,  on  account  of  the  cap- 
tures and  losses  aforesaid.  On  the  9th  of  December  1823, 
Vasse  filed  a  bill  in  equity  in  the  Circuit  Court  of  the  district 
of  Columbia ;  which  is  in  the  case ;  upon  which  it  seems  no 
final  proceedings  were  had  on  the  merits.  Under  the  commis- 
sion of  bankruptcy,  Vasse  made  a  return  of  his  effects  to  the 
commissioners ;  which  is  in  the  case. 

Upon  these  facts,  a  general  verdict  was  found  for  the  plain- 
tiff*, Vasse,  for  the  sum  of  8846  dollars  14  cents,  subject  to  the 
opinion  of  the  Court,  with  liberty  for  either  party  to  turn  the 
same  into  a  special  verdict ;  and  the  Circuit  Court  gave  judg- 
ment upon  the  facts  in  favour  of  the  original  defendant.  The 
present  is  a  writ  of  error,  brought  for  the  purpose  of  ascertain- 
mg  the  correctness  of  that  judgment. 

Three  questions  have  been  argued  at  the  bar.— 1.  Whether 
the  award  of  the  commissioners,  under  the  treaty  with  Spain* 
directing  the  money  to  be  paid  to  the  defendants,  as  assignees 
of  Vasse,  (which  is  assumed  to  be  the  true  state  of  the  fact,) 
is  conclusive,  upon  the  rights  of  Vasse ;  so  as  to  prevent  his 
recovery  in  the  present  action.  2.  If  not,  whether  the  aban- 
donment of  the  vessels  and  cargoes  to  him,  as  underwriter,  by 
the  owners,  and  his  payment  of  the  losses,  entitled  him  to  the 
compensation  awarded,  independent  of  his  bankruptcy.  3.  If 
so,  then,  whether  his  rieht  and  title  to  the  compensation,  pass- 
ed by  the  assignment  of  the  commissioners  of  bankruptcy,  to 
the  defendants,  as  his  assignees,  by  the  true  intent  and  terms 
of  the  Bankrupt  Act  of  1800,  ch.  19. 

1.  As  to  the  first  point. — 

1.  The  ti-eaty  with  Spain,  of  the  22d  of  February  1819,  was 
ratified  on  the  13th  of  February  1821,  by  the  government  of  the 
United  States.  In  the  9th  article  it  provides,  that  the  high 
contracting  parties  reciprocally  renounce  all  claims  for  da- 
mages or  injuries,  which  they  themselves,  as  well  as  their  re- 
spective citizens  and  subjects  may  have  suffered,  until  the  time 
of  signing  this  treaty and  then  proceeds  to  enumerate,  in  se- 
parate clauses,  the  injuries  to  which  the  renunciation  extends. 

The  llth  article  provides,  that  the  United  States,  exonerating 
Spain  from  all  demands  in  future,  on  account  of  the  claims  en 
their  citizens,  to  which  the  renunciations  herein  contained,  ex- 
tend, and  considering  them  entirely  cancelled;  undertake  to 
make  satisfaction  for  the  same,  to  an  amount  not  exceeding  five 
millions  of  dollars.  To  ascertain  the  full  amount  and  validity 
of  these  claims,  a  commission,  to  consist  of  three  commis- 
sioners, &c,  shall  be  appointed,  &c.,  and  within  the  space  of 
three  years  from  the  time  of  their  first  meeting,  shall  receive, 
examine,  and  detide  %tpm  thi  amount  and  vaHdUy     all  claims 
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included  within  the  descriptions  above  mentioned."  The  re- 
maining part  of  the  article  is  not  material  to  be  mentioned. 

It  has  been  justly  remarked,  in  the  opinion  of  the  learned 
Judge  who  decided  this  cause  in  the  Circuit  Court ;  that  it  does 
not  appear,  from  the  statement  of  facts,  who  were  the  persons 
who  presented  or  litigated  the  claim  before  the  Board  of  Com- 
missioners; nor  whether  Vasse  himself  was  before  the  board; 
nor  who  were  the  parties  to  whom,  or  for  whose  benefit,  the 
award  was  made.  We  do  not  think  that  the  fact  is  material, 
upon  the  view  which  we  take  of  the  authority  and  duties  of 
the  commissioners.  The  object  of  the  treaty  was  to  invest  the 
commissioners  with  full  power  and  authority  to  receive,  exa- 
mine, and  decide  upon  the  amount  and  validity  of  the  asserted 
claims  upon  Spain,  for  damages  and  injuries.  Their  decision, 
within  the  scope  of  this  authority,  is  conclusive  and  final.  If 
they  pronounce  the  claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  net  rc-cxaminable.  The 
parties  must  abide  by  it,  as  the  decree  of  a  competent  tribunal 
of  exclusive  jurisdiction.  A  rejected  claim  cannot  be  brought 
again  under  review,  in  any  judicial  tribunal;  an  amount  once 
fixed,  is  a  final  ascertainment  of  the  damages  or  injury.  This 
is  the  obvious  purport  of  the  language  of  the  treaty.  But  it 
does  not  necessarily  or  naturally  follow,  that  this  authority,  so 
delegated,  includes  the  authority  to  adjust  all  conflicting  rights 
of  different  citizens  to  the  fund  so  awarded.  The  commission- 
ers are  to  look  to  the  original  claim  for  damages  and  injuries- 
against  Spain  itself,  and  it  is  wholly  immaterial  for  this  pur- 
pose, upon  whom  it  may,  in  the  intermediate  time^  have  de- 
volved ;  or  who  was  the  original  legal,  as  contradistinguished 
from  the  equitable  owner,  provided  he  was  an  American  citi- 
zen. If  the  claim  was  to  be  allowed  as  against  Spain,  the  pre- 
sent ownership  of  it,  whether  in  assignees  or  personal  rt^pre- 
sentatives,  or  bo7ia  fide  purchasers,  was  not  necessary  to  be  as- 
certained, in  order  to  exercise  their  functions  in  the  fullest 
manner.  Nor  could  they  be  presumed  to  possess  the  means  of 
exercising  such  a  broader  jurisdiction,  with  due  justice  and  ef- 
fect. They  had  no  authority  to  compel  parties,  asserting  con- 
flicting interests,  to  appear  and  litigate  before  them,  nor  to 
summon  witnesses  to  establish  or  repel  such  interests;  and  un- 
der such  circumstances,  it  cannot  be  presumed,  that  it  was  the 
intention  of  either  government,  to  clothe  them  with  an  autho- 
rity so  summary  and  conclusive,  with  means  so  little  adapted 
to  the  attainment  of  the  ends  of  a  substantial  justice.  The  va- 
lidity and  amount  of  the  claim  being  once  ascertained  by  their 
award,  the  fund  might  well  be  permitted  to  pass  into  the  hands 
of  any  claimant;  and  his  own  rights,  as  well  as  those  of  all  others, 
who  asserted  a  title  to  the  fund,  be  left  to  the  ordinary  course 
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of  judicial  proceedings  in  the  established  Courts,  where  re- 
dress could  be  administered  according  to  the  nature  and  extent 
of  the  rights  or  equities  of  all  the  parties.  We  are  therefore 
of  opinion,  that  the  award  of  the  commissioners,  in  whatever 
form  made,  presents  no  bar  to  the  action,  if  the  plaintiff  is  entitled 
to  the  money  awarded  by  the  commissioners.  The  case  of 
Campbell  vs,  Mullett,  2  Swanston's  Hep.  551,  is  distinguisha- 
ble. The  claim  in  that  case  had  been  laid  before  the  commis- 
sioners, and  rejected  by  them,  on  the  ground  that  the  party  was 
alien  enemy ;  and  if  so,  he  certainly  did  not  come  into  the  pur- 
view of  the  treaty.  It  was  not  pretended,  that  the  party  had 
any  title  to  the  indemnity,  unless  it  could  be  deemed  partner- 
ship property,  and,  as  a  partner,  he  was  entitled  to  share  in  it 
The  Court  considered  that  it  was  not  partnership  property  in 
which  he  had  a  title;— that  his  claim  to  any  portion  ot  it  had 
been  rejected,  upon  the  ground,  that  such  claim  was  not  within 
the  treaty;  and  the  indemnity  had  been  granted  to  the  other 
partners,  for  their  shares  only,  of  the  joint  property,  and  they 
took  no  more  than  their  own  shares.  The  Court  then  proceed- 
ed, upon  the  ground,  that  there  neither  was  an  original,  nor  a 
derivative  title,  to  the  indemnity,  in  the  party  now  seeking  to 
set  it  up.  If  an  assignment  had  been  shown  from  them  to 
him,  of  their  own  interest  in  the  claim  or  award,  before  or  af- 
ter it  was  made,  the  case  might  have  admitted  of  a  very  dif- 
ferent consideration.  Whatever,  therefore,  might  be  the  au- 
thority of  that  case  upon  general  principles;  upon  which  it  is 
unnecessary  to  pass  any  opinion;  it  is  inapplicable  to  the  pre- 
sent. 

2.  The  next  question  is  not  noticed  in  the  opinion  of  the 
Circuit  Court,  turns  upon  the  nature  and  effect  of  an  aban- 
donment, for  a  total  loss  to  the  underwriters.  Much  argu- 
ment has  been  employed,  and  many  authorities  introduced, 
to  prove  what  rights  and  interests,  possibilities  and  expectan- 
cies, may  or  may  not  pass  by  assignment ;  we  do  not  think  it 
necessary  to  review  these  authorities,  or  the  principles  upon 
which  they  depend,  upon  the  present  occasion.  In  general,  it 
it  may  be  affirmed,  that  mere  personal  torts,  which  die  with  the 
party,  and  do  not  survive  to  his  personal  representative,  are  not 
capable  of  passing  by  assignment;  and  that  vested  rights  aif 
rem  and  in  re,  possibilities  coupled  with  an  interest,  and  claims 
growing  out  of,  and  adhering  to  property,  may  pass  by  assign- 
ment But  the  material  consideration  here,  is,  whether  upon 
the  principles  of  the  law  merchant,  the  right,  title,  interest  or 
possibility,  (call  it  which  you  may,)  to  the  indemnity  awarded 
in  this  case,  did  not  pass  by  the  abandonment  to  Vassc. 

We  do  not  think,  that  upon  an  examination  of  the  doctrines 
fii*  insurance,  there  is  any  difficulty  in  this  part  of  the  case,  It 
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does  not  appear  on  the  record,  whether  there  was,  in  this  in- 
stance, any  formal  instrument  of  abandonment  or  not,  nor  is  it 
material,  for  the  law  gives  to  the  act  of  abandonment,  when  ac- 
cepted, all  the  effects,  which  the  most  accurately  drawn  assign- 
ment would  accomplish.  By  the  act  of  abandonment,  the  in- 
sured renounces  and  yields  up  to  the  underwriter  all  his  right, 
title,  and  claims,  to  what  may  be  saved ;  and  leaves  it  to  him 
to  make  the  most  of  it,  for  his  own  benefit.  The  underwriter 
then  stands  in  the  place  of  the  insured,  and  becomes  le^lly  en- 
titled to  all  that  can  be  rescued  from  destruction.  This  is  the 
language  of  the  elementary  writers,  and  is  fully  borne  out  by 
Mr.  Marshall  and  Mr.  Park,  in  their  treatises  on  insurance. 
Mm.  on  In».  B.laU.  Park  on  Im.  ch.  9,  p.  228. 279.  Where, 
(says  Mr.  Marshall)  as  in  case  of  capture,  the  thing  insured, 
and  every  part  of  it,  is  completely  gone  out  of  the  power  of  the 
insured,  it  is  just  and  proper,  that  he  should  recover  at  once, 
as  for  a  total  loss,  and  leave  the  spea  reaq)erandi  to  the  insurer; 
who  will  have  the  benefit  of  a  recapture,  or  of  any  other  acci- 
dent, by  which  the  thing  may  be  recovered."  Mr.  Park  uses 
equally  strong  language — ^he  says  the  insured  has  a  right  to 
call  upon  the  underwriter  for  a  total  loss,  and  of  course  to  aban- 
don, as  soon  as  he  hears  of  such  a  calamity  having  happened; 
his  claim  to  an  indemnity  not  beine  at  all  suspended,  by  the 
chance  of  a  future  recovery  of  part  of  the  property  lost;  because 
by  the  abandonment,  that  chance  devolves  upon  the  underwrit- 
ers. "  It  is  very  clear,  that  neither  of  these  learned  writers  meant 
to  confine  these  remarks  to  cases,  where  the  specific  property 
itself,  or  its  proceeds,  were  restored ;  for  the  whole  current  of 
their  reasoning,  in  the  context,  goes  to  show,  that  whatever  may  be 
afterwards  recovered  or  received,  whether  in  the  course  of  ju- 
dicial proceedings  or  otherwise,  as  a  compensation  for  the  loss, 
belongs  to  the  underwriters;  and  for  this  purpose,  they  refer 
to  the  case  of  Randall  V8,  Cochran,  (1  Vez.  98.)  before  Lord 
Hardwicke,  where  this  very  point  was  adjudged.  In  that  case, 
the  king  had  granted  letters  of  reprisal  against  the  Spaniards, 
for  the  benefit  of  his  subjects,  in  consideration  of  the  losses 
which  they  had  sustained  by  unjust  captures,  and  he  appointed 
commissioners  to  distribute  the  produce  of  these  reprisals 
among  the  sufferers;  and  the  commissioners  would  not  suffer 
the  underwriters,  but  only  the  owners,  to  make  claim  for  the 
losses;  although  the  owners  were  already  satisfied  for  their  loss, 
by  the  underwriters.  Lord  Hardwicke  decreed,  that  the  owner 
should  account  for  the  same  to  the  underwriter;  and  said,  ^^the 
person  who  originally  sustained  the  loss,  was  the  owner,  but 
after  satisfaction  made  to  him,  the  insurer.  No  doubt,  but  from 
that  time,  as  to  the  goods  themselves,  if  restored  in  specie,  or 
compensation  made  for  them,  the  insured  stood  as  a  trustee  for 
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the  insurer^  in  proportion  to  what  he  paid^  although  the  com« 
missioners  did  right  to  avoid  being  entangled  in  accounts,  and 
in  adjusting  the  proportion  between  them.  Their  commission 
was  limited  in  time;  they  saw  who  was  owner;  nor  was  it  ma- 
terial to  whom  he  assigned  his  interest,  as  it  was  in  effect  after 
satisfaction  made."  This  case  reflects  no  inconsiderable  light 
upon  the  point  already  discussed,  as  to  the  conclusiveness  of 
the  award  of  the  commissioners.  But  it  is  decisive,  that  the 
assignment  by  abandonment,  is  competent  not  only  to  pass 
the  property  itself,  or  its  proceeds,  if  restored,  after  an  unjust 
capture,  but  also  any  compensation  awarded  by  way  of  indem- 
nity therefor.  The  case  before  Lord  Hardwicke,  was  the 
stronger,  l)ecause  the  indemnity  was  awarded  to  the  party  by 
his  own  sovereign,  and  not  by  the  sovereign  of  the  captors. 
Mr.  Marshall  and  Mr.  Park  manifestly  contemplate  the  case 
as  establishing  the  principle,  that  any  indemnity,  however  aris- 
ing, is  a  trust  for  the  underwriters,  after  they  have  paid  the  loss. 
Park  an  Ins.  ch.  8,  j3.  229.  Mar.  on  Ins.  B.l^ch.  14,  §  4. 

The  case  of  Gracie  vs.  The  New-York  Insurance  Company, 
(8  Johns.  R.  237,)  recognises  the  same  principle,  in  its  full  ex- 
tent That  was  a  case  of  abandonment  after  a  capture,  and 
where  there  had  been  a  final  condemnation,  not  only  by  the 
Courts  in  France,  but  an  express  confirmation  of  the  condem- 
nation by  the  sovereign  himself.  One  question  was,  whether 
the  jury  were  at  liberty  to  deduct  from  the  total  loss,  the  value 
of  the  spes  recuperandi.  The  Court  held  that  they  were  not. 
Mr.  Chief  Justice  Kent,  in  delivering  the  opinion  of  the  Court, 
said;  "if  France  should,  at  any  future  period,  agree  to,  and 
actually  make  compensation  for  the  capture  and  condemnation 
in  question,  the  government  of  the  Umted  States,  to  whom  the 
compensation  would,  in  the  first  instance,  be  payable,  would 
become  trustee  for  the  party  having  the  equitable  title  to  the 
reimbursement ;  and  this  would  clearly  be  the  defendants  [the 
underwriters,]  if  they  should  pay  the  amount,  &c."  The  case 
of  Watson  vs.  The  Insurance  Company  of  North  America,  (1 
Binn.  R.  47,)  proceeds  upon  the  same  principles.  It  admits 
that  the  spes  recuperandi  passes  by  an  abandonment  to  the  un- 
derwriter; and  the  question  there  was,  whether  its  value,  when 
not  abandoned,  was  to  be  deducted  from  the  total  loss.  We 
consider  it,  then,  clear,  upon  authority,  that  the  right  to  the 
compensation  in  this  case,  was  in  its  natui^e  assignable,  and 
passed  by  abandonment  to  Vasse;  and  upon  principle,  we 
should  arrive  at  the  same  conclusion.  The  right  to  indemni- 
ty for  an  unjust  capture,  whether  against  the  captors  or  the 
sovereign;  whether  remediable  in  his  own  Courts,  or  by  his 
own  extraordinary  interposition  and  grants  upon  private  peti- 
tion, or  upon  public  negotiation,  is  a  right  attached  to  the 
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ownership  of  the  property  itself,  and  passes  by  cession  to  the 
use  of  the  ultimate  sufferer.  If  so  assig^iable  to  Vasse,  it  was 
equally,  in  its  own  nature,  capable  of  assig^iment  to  others;  and 
the  only  remaining  inquiry  would  be,  whether  it  had  so  passed 
by  assignment  from  him. 

The  case  of  Campbell  vs.  Mullet,  (2  Swanaton,  551,)  already 
adverted  to,  has  been  pressed  upon  the  attention  of  the  Court 
as  indicating,  certainly  not  as  deciding,  a  doctrine  somewhat 
different    In  that  case,  the  compensation  had  been  awarded 
by  the  commissioners  under  the  British  treaty  of  1794,  to  Ame- 
rican citizens,  for  unjust  captures  made  by  British  cruisers ; 
and  there  had  been  condemnations  by  the  highest  appellate 
Courts  of  prize.    One  argument  was,  that  the  compensation 
so  granted,  was  not  to  be  deemed  a  mere  donation  to  the  par- 
ties who  received  it  for  their  own  use,  but  an  indemnity.  The 
Master  of  the  Rolls,  in  answer  to  this,  said :     It  is  said  that 
the  sums  awarded  by  the  commissioners  are  not  matter  of 
bounty  or  donation.   Can  they  be  a  matter  of  right  ?  What  is 
right  ?  That  which  may  be  enforced  in  a  Court  of  Justice. 
Had  the  parties,  whose  property  was  condemned  by  irrevoca- 
ble sentence,  any  right  ?  What  they  obtain  after  that  condem- 
nation, is  not  founded  in  right,  but  in  policy  between  the  na- 
tions, providing  compensation  to  individuals,  who  have  lost 
propertv  by  sentences,  which  are  thought  unjust.  The  grounds 
of  relief  before  the  commissioners,  are,  the  want  of  any  re- 
dress in  any  municipal  Courts.  Whatever  the  individual  ob- 
tains, is  not  on  the  ground  of  right,  or  private  property,  but  of 
hardship  and  injustice.    Though  this,  therefore,  is  not  a  case 
of  pure  donation,  as  of  a  gift  without  any  thing  in  the  nature 
of  a  consideration,  yet  for  the  purpose  of  being  contrasted  with 
property  or  right,  it  is  a  donation,  not  a  restoration  of  a  for- 
mer right,  but  from  a  new  fund,  belonging  to  an  independent 
authority,  a  grant  to  the  sufferer  for  what  he  lost"    Such  is 
the  language  of  the  learned  Judge,  and  we  cannot  say  that  the 
reasoning  is  at  all  satisfactory.    It  is  not  universally,  though 
it  may  ordinarily  be  one  test  of  right,  that  it  may  be  enforced 
in  a  Court  of  Justice.    Claims  and  debts  due  from  a  sove- 
reign, are  not  ordinarily  capable  of  being  so  enforced.  Neither 
the  King  of  Great  Britain,  nor  the  government  of  the  United 
States,  is  suable  in  the  ordinary  Courts  of  Justice,  for  debts 
due  by  either.  Yet,  who  will  doubt,  that  such  debts  are  rights  ? 
It  does  not  follow,  because  an  unjust  sentence  is  irreversible, 
that  the  party  has  lost  all  right  to  justice,  or  all  claim,  upon 
principles  of  public  law,  to  remuneration.    With  reference  to 
mere  municipal  law,  he  may  be  without  remedy ;  but  with  re- 
ference to  principles  of  international  law,  he  has  a  right,  both 
to  the  justice  of  his  own  and  the  foreiga  sovereign.    The  the- 
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017,  toA,  that  an  indemnification  for  unjust  captures  is  to  be 
deemcdyif  not  a  mere  deviation,  as  in  the  nature  of  a  donation, 
ai  contrasted  vith  right,  is  not  admissible.  It  is  reasoning 
against  the  clear  text  of  the  treaty  itself.  What  says  the  trea- 
ty of  1794,  $  7  ?  That  where  American  citizens  have  sustained 
losses  or  damages,  **by  reason  of  irregular  or  illegal  captures, 
or  condemnations  of  their  vessels,  or  other  property,  undo* 
colour  of  authority  or  commissions  from  His  Majesty,  and 
adequate  compensation  cannot  be  obtained  by  the  oixlinary 
course  of  judicial  tribunals,  full  and  complete  compensation 
for  the  same  will  be  made  by  the  British  government  to  the 
said  complainants. "  The  very  ground  of  the  treaty  is,  that 
the  municipal  remedy  is  inadequate;  and  that  the  party  has  a 
right  to  compensation  for  illegal  captures,  by  an  appeal  to  the 
justice  of  the  government.  It  was  never  understood,  that  the 
case  was  one  to  which  the  doctrine  of  donation  applied.  The 
right  to  compensation,  in  the  eye  of  the  treaty,  was  just  as  per* 
feet,  though  the  remedy  was  merely  by  petition,  as  the  right 
to  compensation  for  an  illegal  conversion  of  property,  in  a  mu- 
nicipal Court  of  Justice.  The  case  of  Randall  vs.  Cochran, 
(1  Fez.  98,)  stands  upon  the  true  ground.  It  considers  the 
right  of  indemnity  as  travelling  with  the  right  of  property.  In 
that  case  it  might  have  been  said,  in  answer  to  the  claims  of 
the  underwriters,  that  they  had  no  title,  because  it  was  a  case 
of  donation  by  the  crown,  out  of  funds  provided  by  reprisals^ 
So,  perhaps,  the  commissioners  thought,  but  Lord  Hardwicke 
decided  otherwise.  There  cannot  be  a  doubt,  that  if  the  party 
injured  had  died  before  or  after  the  ti*oaty  was  made,  and  com- 
pensation had  been  subsequently  decreed,  it  would  have  been 
assets,  and  distributable  as  such,  in  the  hands  of  his  executors 
and  administrators.  The  remarks  which  have  been  made  upon 
this  case,  are  equally  applicable  to  the  provisions  for  indemni- 
ty, under  the  treaty  with  Spain.  It  recognised  an  existing 
right  to  compensation,  in  the  aggrieved  parties,  and  did  not,  in 
the  most  remote  degi*ee,  turn  upon  the  notion  of  a  donation  or 
gratuity.  It  was  demanded  by  our  government  as  matter  of 
right,  and  as  such  it  was  granted  by  Spain. 

We  may  now  come  to  the  point,  which  indeed  is  the  only 
one  of  any  intrinsic  difficulty  in  the  cause — whether  the  right, 
so  vested  in  Vasse,  to  compensation,  passed,  under  the  bank- 
ruptcy assignment,  to  his  assignees  ?  That  this  is  a  question 
free  of  doubt,  will  not  be  affirmed  by  any  person  who  has  tho- 
roughly examined  it,  or  read  with  care  the  elaborate  opinion  of 
the  Court  below.  The  true  solution  of  it  must  be  found  in  a 
just  exposition  of  the  object,  intent,  and  language  of  the  Sta- 
tute of  Bankruptcy  of  18U0,  ch.  19.  The  Act  begins  by  an 
enumeration  of  the  persons  who  are  liable  to  be  declared  bank- 
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Vupts,  and  among  them  are  "  underwriters  or  marine  insur- 
ers."  This  plainly  shows  the  sense  of  the  legislature,  that 
such  persons  might,  by  the  ordinary  course  of  their  business, 
be  reduced  to  insolvency,  and  be  justly  placed  within  the  bene- 
ficial operation  of  such  a  law.  It  tends  also  to  the  presump- 
tion, that  it  might  have  been  the  intent  of  the  legislature,  that 
the  rights  devolved  upon  them,  from  the  nature  of  the  losses 
for  which  they  were  liable,  so  far  as  under  any  circumstances 
they  might  or  could  be  valuable  rights,  should  be  available  as 
a  fund  for  the  benefit  of  their  creditors,  in  case  of  their  bank- 
ruptcy. As  the  legislature  meant  to  exonerate  the  underwrit- 
er from  all  future  liability  for  his  debts ;  it  would  seem  natural 
that  the  claims  abandoned  to  him,  which  might  constitute  the 
whole  of  his  effective  estate,  should  be  vested  in  his  assignees, 
for  the  benefit  of  his  creditors.  If  he  possessed  claims  by 
abandonment,  to  the  amount  of  100,000  dollars,  wl^jdl  teight, 
by  future  events,  be  rendered  more  or  less  productive,  and 
t¥hich  might  be,  (as  they  have  often  been,)  saleable  and  trans- 
ferrible  in  the  market;  such  funds,  present  or  expectant,  might 
well  be  deemed  within  the  legislative  policy,  and  fit  to  pass  to 
the  creditors  by  assignment.  It  might  otherwise  happen,  that 
large  recoveries  might  ultimately  vest  in  the  bankrupt,  for  his 
own  exclusive  benefit,  upon  rights  pre-existent,  and  vested 
at  the  time  of  his  bankruptcy.  If  such  a  course  of  legislation 
would  not  be  unnatural,  let  us  next  see  what  is  the  precise  lan- 
guage of  the  statute  itself.  The  fifth  section  declares,  that  it 
shall  be  the  duty  of  the  commissioners,  after  the  party  has 
been  declared  a  bankrupt,  to  take  into  their  possession  all 
the  estate,  rea/  and  personal^  of  every  nature  and  description, 
to  which  the  bankrupt  may  be  entitled,  either  in  law  or  equity, 
in  any  manner  whatsoever,  Sec;  and  also  to  take  into  their  pos- 
session, and  secure,  all  deeds  and  books  of  accounts,  papers  and 
writings,  belonging  to  the  bankrupt;  and  shall  cause  the  same 
to  be  safely  kept,  until  assignees  shall  be  chosen,  or  appoint- 
ed." 

These  words  are  certainly  very  general  and  comprehensive. 
**  All  the  estate,  real  and  personal,of  every  nature  and  descrip- 
tion, in  law  or  equity, "  arc  broad  enough  to  cover  every  de- 
scription of  vested  right  and  interest,  attached  to  and  growing 
out  of  property.  Under  such  words,  the  whole  property  of  a 
testator  would  pass  to  his  devisee.  Whatever  the  administra- 
tor would  take,  in  case  of  intestacy,  would  seem  capable  of 
passing  by  such  words.  It  will  not  admit  of  question,  that  the 
rights  devolved  upon  Vasse,  by  the  abandonment,  could,  in 
case  of  his  death,  have  passed  to  his  personal  representative; 
and  when  the  money  was  received,  be  distributable,  as  assets. 
Why  then  should  it  not  be  assets  in  the  hands  of  the  assignees? 
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Gootideriii^  it  ia  the  light  in  which  Ix)r(l  Hardwicke  viewed 
it»  $M  aai  Aqpiitable  trust  in  the  money;  it  is  stiil  an  interest,  or 
at  «D  eTcnts,  a  possibility  coupled  with  an  interest.  Besides, 
**gll  deeds,  books,  accounts  papers,  and  writings  of  the  bank- 
mpt,"  are  to  be  taken  into-  possession.  Now  the  abandon- 
menli  and  other  documents  connected  with  it,  fall  precisely 
within  theie  terms ;  and  as  we  shall  immediately  see,  whatever 
it  taken  possession  of  by  the  commissioners,  is  to  be  passed 
tx>  the  assignees.  The  sixth  section  provides  "  that  the  com- 
missioners shall  assign,  transfer,  or  deliver  over,  all  and  singu- 
lar tke  said  bankrupt's  estate  and  effects  aforesaid,  with  all 
muniments  and  evidences  thereof,"  to  the  assignees  so  chosen. 
And  for  the  most  part,  the  words  "  estate  and  effects"  are 
nsed  throughout  the  Act,  as  descriptive  of  the  property  passing 
under  the  assignment  The  11th,  12th,  and  13th  sections  of 
the  Act,  respect  more  particularly  the  transfer  of  the  real  es- 
tate, of  the  mor^ages,  and  of  the  debts  of  the  bankrupt.  It  ia 
<Hily  necessary  say,  that  they  contain  no  language  abridging 
the  proper  inierenccs  deducible  from  thq  language  of  the  fifth 
section. 

The  ISth  section  contains  provisions  respecting  the  surren- 
der and  examination  of  the  bankrupt,  and  are  very  material  It 
provides,  that  upon  such  examination,  he  shall  fully  and  truly 
disclose  and  discover  all  his  or  her  effects  and  estate,  real  and 
personal,  and  how  and  in  what  manner,  and  to  whom  and  up- 
on what  consideration,  and  at  what  time  or  times,  he  or  she 
hath  disposed  of,  assigned,  or  transferred,  any  of  his  or  her 
goods,  wares,  or  merchandise,  moneys,  or  other  effects  and 
estate;  and  of  all  books,  papers,  and  writings,  relating  there- 
unto, of  which  he  or  she  was  possessed ;  or  in  which  he  or  she 
was  in  any  ways  intei*ested  or  entitled,  or  which  any  i)er8on  or 
persons  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her, 
or  for  his  or  her  use,  at  any  time  before  or  after  the  issuing  of 
the  said  commission ;  or  whereby  such  bankrupt,  or  his  or  her 
family,  then  hath  or  may  have,  or  expect  any  proJU,  possibility  of 
profit,  benefit  J  or  advantage  whatsoever,  It  then  goes  on  fur- 
ther to  provide,  that  the  bankrupt  shall,  upon  such  examina- 
tion, execute  in  due  form  of  law,  such  conveyance,  assurance, 
and  assignment,  of  his  or  her  estate,  whatsoever  and  whereso- 
ever, as  shall  be  deemed  and  directed  by  the  commissioners  to 
vest  the  same  in  the  "  assignees;"  and  also  requires  the  bankrupt 
to  deliver  up  *'all  books,  papers,  and  writings  relating  there- 
unto," which  are  in  his  possession,  custody,  or  power,  at  the 
time  of  the  examination :  upon  his  default  in  these  particulars, 
he  is  deemed  a  fraudulent  bankrupt,  and  deprived  of  a  right  to 
a  certificate  of  discharge,  and  subjected  to  severe  punishments. 
If  there  were  any  doubt  upon  the  meaning  of  the  language  of 
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the  fifth  section,  we  think  it  is  cleared  up.  nid  ilktfllirated  Ijf 
that  of  the  present.  Here,  the  words  ^pryttf  pMtt0hf  of  pre- 
Jit  y  benefit  J  or  advantage  whatsoever,"  are  jind^hoiiW  that 
mere  interests  in  presenti^  and  capable  of  pro^t  enjoym^t^ 
were  not  alone  within  the  scope  <n  the  leg;i«lttive  enactmenti* 
but  also  all  such  interests,  or  possibilities»of  iii|f*resv  il^ght 
thereafter  beneficially  arise  from  present  vestM  rfgkts;  It  cx» 
tends  to  such  efibcts  and  estate,  whe^by  the  buikmpi'tken 
hath,  or  may  have  or  expect  any  profit'*  It  has  been  auppoa- 
ed,  that  this  clause  looks  solely  to  property,  which  was  not  ca- 
pable of  assignment,  at  the  time  of  the  bankruptcj,  bccauae  not 
then  vested;  inasmuch  as  the  bankrupt  himseU,  and  not  the 
commissioners,  is  required  to  make  an  assig^mnent  of  it.  If 
this  were  so,  it  would  not  affect  the  present  case,  because  we 
are  of  opinion,  that  the  claim  under  consideratioi^  was/com- 
pletely vested  in  right  and  interest  in  Vasse,  at  the  time  pf  his 
bankruptcy.  Wq  think,  however,  that  this  clttftse  doea  not  jus* 
tify  so  narrow  an  interpretation.  The  disclodttre  is  required  of 
estate  and  efTects,  in  which  the  bankrupt  was  interested,  as  well 
before  as  after  the  issuing  of  the  commission;  and  the  bankrupt 
is  required  to  execute  conveyances,  not  of  such  estate  and  ef- 
fects merely,  as  accrued  after  the  commission,  but  of  his  es' 
tate,  "whatsoever  and  wheresoever."  The  object  of  the  provi- 
sion was  to  make  such  conveyances  auxiliary  to,  and  confirm- 
atory of  the  assignments  made  by  the  commissioners;  and  wc 
believe,  that  in  practice,  it  was  so  generally  understood  and  act- 
ed on,  while  the  statute  was  in  force.  The  50th  section  of  the 
Act,  has  been  supposed  to  demonstrate  the  correctness  of  the 
construction  of  the  statute  contended  for  by  the  counsel  for  the 
original  plaintifi*.  It  declares  '^that  if  any  estate,  real  or  per- 
sonal, shall  descend^  revert  to^  or  become  vested  in,  any  person, 
after  he  or  she  shall  be  declared  a  bankrupt,  and  before  he  or 
she  shall  obtain  a  certificate^  Sec.  all  such  estate  shall,  by  vir- 
tue of  this  Act,  be  vested  in  the  said  commissioners,  and  shall 
be  by  them  assigned  and  conveyed  to  the  assignees,  &c.  This 
section  plainly  refers  to  estate  to  which  the  bankrupt  had  no 
right  or  title  whatever,  in  law  or  equity,  vested  in  interest  or 
in  possession,  at  the  time  of  his  bankruptcy.  The  cases  put, 
are  of  property  descending,  reverting  to,  or  becoming  vested 
in  the  bankrupt.  In  respect  to  a  descent  cast,  after  the  bank- 
ruptcy, it  is  manifest,  that  nothing  could  pass  by  any  antece- 
dent assignment  of  the  commissioners. 

The  heir,  during  the  lifetime  of  his  ancestor,  has  no  right, 
c)aim,  title,  or  interest,  in  the  ancestral  estate.  It  is  a  mere 
naked  expectancy,  liable  to  be  defeated  at  the  will  of  the  an- 
cestor at  all  times;  and  in  no  just  sense,  a  possibility  of  inte- 
rest, a  right  in  the  thing  itself.    The  other  words,  "  reverting 
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to^  or  become  vested"  in  the  bankrupt*  require  a  like  inter- 
pretation. They  allude  to  cases  where  the  party  had  nothing 
vested  in  him,  as  a  subsisting  interest,  cither  absolute  or  con- 
tingent, in  esse  or  in  futtiro^  until  after  the  bankruptcy:  and 
when  any  such  interest  falls  in  before  the  certificate  of  dis- 
char^  the  commissioners,  and  not  the  bankrupt,  are  to  as- 
sign It;  a  circumstance  which  demonstrates  that  no  stress  ought 
to  be  laid  upon  that  part  of  the  18th  section,  already  alluded  to, 
respecting  a  conveyance  by  the  bankrupt  himself;  except  as  a 
confirmation,  and  not  as  a  principal  assurance.  It  seems  to  us 
then,  that  the  50th  section  aids,  rather  than  shakes  the  inter- 
pretation of  the  statute,  which  has  been  already  announced. 
It  applies  to  no  possibility  of  profit,  benefit,  or  advantage,  vested 
at  the  time  of  the  bankruptcy,  (as  the  present  case  is;)  but  to  in- 
terests accruing  to  the  party  for  the  first  time,  dejure  as  well 
as  de  fado^  after  the  bankruptcy.  This  view  of  the  matter  ren- 
ders It  unnecessary  to  consider,  whether  there  is  any  substan- 
tial difference  between  the  English  statutes  of  bankruptcy  and 
our  own,  on  this  subject;  and  of  course,  in  the  authorities  ap- 
plicable to  it.  Our  opinion  proceeds  upon  the  purview  and 
objects,  and  on  the  terms  of  our  own  statute ;  and  we  are  accord- 
ingly of  opinion,  that  the  judgment  of  the  Circuit  Court  ought 
to  be  reversed,  and  a  judgment  entered  in  favour  of  the  original 
defendants.  It  is  to  be  understood,  that  upon  the  last  point, 
this  is  the  opinion  of  the  majority  of  the  Court. 

The  cause  must  be  remanded,  with  directions  to  enter  a 
judgment  accordingly,  for  the  original  defendants. 

This  cause  came  on,  &c.  on  consideration  whereof.  It  is  or- 
dered and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court,  in  this  cause,  be  and  the  same  is  hereby  re- 
versed and  annulled — and  that  a  judg^nent  be  entered  in  the 
suit,  in  favour  of  the  plaintiffs  in  error,  Cornelius  Comegys 
and  Andrew  Pettit;  and  the  cause  remanded  to  said  Circuit 
Court,  with  directions  to  enter  judgment  for  the  plaintiffs  in 
error  in  this  Court,  Cornelius  Comegys  and  Andrew  Pettit, 
accordingly. 
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Charles  W.  Karthaus,  Plaintiff  in  error,  vs.  Francisoq 
Yllas  y  Ferrer  and  Others,  Defendants  in  error. 

There  is  a  class  of  cases,  upon  awards,  to  be  found  in  the  books,  in  which 
arbitrators  have  been  held  to  more  than  ordinaiy  strictness,  in  pursuinj^ 
the  terms  of  the  submission,  and  in  awarding  upon  the  several  distinct 
matters  submitted,  upon  the  g^und  of  this  submission  being  condition- 
al, ita  quod.  But  the  rule  is  to  be  understood,  with  this  qualification : 
that  in  order  to  impeach  an  award  made  in  pursuance  of  a  conditional 
aubmisnon,  on  the  ground  of  part  only  of  the  matters  in  controversy  hav- 
ing been  decided,  the  party  must  distindly  show,  that  there  were  other 
pomts  in  difference,  of  which  express  notice  was  given  to  the  arbitrators  ; 
and  that  they  neglected  to  determine  them.  {227} 
One  partner,  during  the  continuance  of  the  partnership,  cannot  bind  the 
other  partner  to  a  submission  of  the  interests  of  both,  to  arbitration ;  but 
he  might  bind  himself,  so  as  to  submit  his  own  interests  to  such  decirion. 


It  is  a  settled  rule  in  the  construction  of  awards,  that  no  intendment  shall 
be  indulged  to  overturn  an  award,  but  every  intendment  shall  be  allowed 


If  a  submission  be  of^  all  actions,  real  and  personal,  and  the  award  be  only 
of  actions  personal,  the  award  is  good ;  for,  it  shall  be  presumed,  no  ac- 
tions real  were  depending  between  the  parties.  {228{ 
When,  upon  a  submission  by  one  partner  of  all  matters  in  controversy  be- 
tween  the  partnership  and  the  person  entering  into  the  agreement  of 
reference  ;  an  award  was  made,  directing  the  payment  of  money,  in  an 
action  on  the  bond,  to  abide  by  the  award  ;  the  breach  assigned,  was,  that 
the  partner  who  agreed  to  the  reference  did  not  pay,  Sec ;  this  is  a  suffici- 
ent assignment  of  a  breach,  as  be  only  who  agreed  to  ttie  reference  was 
bound  to  pay.  {231  j 

ON  the  16th  of  January  1823,  the  plaintiff  in  error  gave  an 
arbitration  bond,  in  the  usual  form,  with  sureties,  to  the  de- 
fendants in  error,  in  which  it  was  set  forth,  that,  "  whereas 
certain  disputes,  differences,  and  controversies,  have  arisen,  and 
are  still  depending,  between  the  above  bounden  Charles  W. 
Karthaus,  acting  for  the  late  house  of  Charles  \V.  Karthaus  8c 
Co.  and  himself,  and  the  above  named  Francisco  Yllas  y  Fer- 
rer, and  Josef  Antonio  Yllas,  for  the  ending  and  determining 
the  disputes,  differences,  and  controversies,  aforesaid,  and  ail 
actions,  suits,  claims,  and  demands  whatsoever, 'concerning  the 
same,  the  said  parties  have  agreed  to  refer  the  same  to  the 
award,  judgment,  and  determination,  of  Lewis  Brantz  and  Hen- 
ry Child,  both  of  Baltimore,  merchants;  arbitrators  indiffer- 
ently chosen,  and  named  by  and  on  behalf  of  the  said  parties, 
to  award,  order,  arbitrate,  judge,  and  determine,  concerning 
the  same.  And  if  the  said  arbitrators  cannot  determine  the 
same,  that  then  the  same  shall  be  fully  ended  and  determined 
by  a  third  person,  to  be  by  them  chosen  as  an  umpire,  in  such 
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manner  as  hereinafter  is,  in  that  behalf,  mentioned  and  ex- 
pressed. 

"  Now,  the  condition  of  this  obligation  is  such,  that  if  the 
above  bound  Charles  W.  Karthaus,  his  heirs,  executors,  ad- 
miniitrators,  and  every  of  them,  shall  and  do,  for  and  on  his 
aad  their  parts,  in  and  by  all  things,  stand  to,  ol3ey,  abide,  per- 
form, fulfil,  and  keep  the  award,  arbitrament,  order,  determina- 
tion, final  end,  and  judgment,  which  shall  be  by  them,  the 
aforesaid  arbitrators,  made,  of  and  concerning  the  premises, 
and  of  all  disputes,  differences,  actions,  suits,  claims,  and  de« 
mands  whatsoever,  touching  and  concerning  the  same,  so  as 
such  award,  arbitrament,  determination,  final  end,  and  judg^ 
ment  of  the  said  arbitrators,  of  and  in  the  premises,  be  by 
them  made  and  given  up  in  writing  under  both  their  hands  and 
seals,  ready  to  be  delivered  to  each  of  the  said  parties  in  con- 
troversy, in  fifty  days  from  the  day  of  the  date  hereof. 

And  if  they  the  said  arbitrators,  of  and  in  the  said  premis- 
es, cannot  agree,  end,  and  determine  the  same,  in  fifty  days 
from  the  day  of  the  date  hereof,  that  then  if  the  said  Charles 
W.  Karthaus,  his  heirs,  executors,  administrators,  and  every 
of  them,  shall  and  do,  for  and  on  his  and  their  parts,  in  and 
by  all  things,  stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the 
award,  arbitrament,  and  umpirage,  of  the  above  named  arbi- 
trators, and  such  third  person  and  umpire,  as  they  the  said  ar- 
bitrators shall  indifferently  name,  elect,  and  choose,  for  the  end- 
ing and  determining  the  same  premises,  or  a  majority  of  them, 
so  as  such  award,  umpirage,  and  judgment  of  the  said  arbitra- 
tors and  umpire,  or  a  majority  of  them,  of  and  concerning  the 
same,  be  by  them  so  made  and  given  up  in  writing,  under  their 
hands  and  seals,  ready  to  be  delivered  to  each  of  the  said  par- 
ties in  controversy,  in  sixty  days  from  the  day  of  the  date  here- 
of. This  obligation  to  be  void  and  of  no  effect,  otherwise  the 
same  shall  remain  in  full  force  and  virtue.** 

Upon  this  reference,  the  following  award  was  made,  under 
the  hands  and  seals  of  the  arbitrators  and  the  umpire. — 

We,  the  undersigned,  Henry  Child,  and  Lewis  Brantz,  as 
arbitrators,  and  Michael  M'Blair,  as  umpire,  acting  in  virtue 
of  the  annexed  bond  or  instrument  of  writmg,  do  hereby  award, 
and  adjudge,  that  the  late  firm  of  Charles  W.  Karthaus  &  Co. 
pay,  or  cause  to  be  paid,  unto  Francisco  Yllasy  Ferrer  and  Jo- 
sef Antonio  Yllas,  or  their  representatives,  the  sum  of  four- 
teen hundred  and  seventy-five  dollars,  for  a  balance  of  the  ge- 
neral account  current  between  the  parties;  and  also  the  sum  of 
thirteen  hundred  and  ninety-eight  dollars,  for  a  balance  arising 
out  of  the  moneys  recovered  lor  the  brig  Arogante  Barcelo- 
ncse  and  cargo;  in  which  award,  a  parcel  of  cutlasses,  or  their 
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proceeds,  are  considered  as  becoming  the  property  of  said 
Yllas  y  Ferrer. 

Given  under  our  hands  and  seals,  in  Baltimore,  this  8th  of 
March  1828. 

To  an  action  on  the  bond,  against  the  plaintifl  in  error,  he 
pleaded  the  condition,  and  that  no  award  had  been  made.  The 
defendants  in  error  replied,  and  answered,  and  set  it  out  as  stat- 
ed ;  and  there  was  a  demurrer  to  the  replication,  which  the 
Court  overruled,  and  a  judgment  was  entered  for  the  plaintiff 
below.  In  this  judgment  error  was  alleged ;  and  before  this 
Court,  the  plaintiff  in  error  sought  to  maintain — 

1.  That  the  award  is  not  agreeable  to  the  submission. 

2.  It  is  not  certain,  final,  and  mutual. 

3.  It  directs  an  act  to  be  done  by  strangers. 

4.  It  is  defective  in  other  respects. 

The  case  was  argued  by  Mr.  Hoffman,  and  Mr.  Mayer,  for 
the  plaintiff  in  error ;  and  by  Mr.  Wirt,  Attorney  General,  for 
the  defendants. 

For  the  plaintiff  in  error. — 

The  object  of  the  submission  was,  to  have  all  the  matters 
in  controversy  adjusted  by  the  arbitrators,  and  the  words  **  cer- 
tain disputes,"  so  meant  and  intended,  2  Caiiies*  Rep.  32a  15 
John,  Rep,  197.  Com.  Dig.  ArbitraHon^  4  D. 

1.  This  was  a  submission  between  all  the  parties,  the  plain- 
tiff in  error,  and  the  firm  of  which  he  was  a  member,  there 
being  partnership  and  individual  disputes;  and  the  award  does 
not  apply  to  all,  but  only  to  the  plaintiff  in  error.  It  should 
profess  to  decide  every  thing  in  the  premises. 

The  submission  being  conditional,  ita  qtiod,  the  referees  were 
bound  to  pursue,  strictly,  the  submission  in  all  its  terms,  and 
to  award  on  all  matters  submitted  to  them.  2  GalHsm's  Rep, 
778.  Cokes*  Rep.  Bascoe's  case,  193.  1.  Salk.  70.  Kyd  on  Awards ^ 
176. 

2.  An  award  must  be  so  certain,  that  it  may  be  pleaded  in 
bar,  to  an  action  against  the  parties  to  it ;  which  is  not  the  fact 
in  this  case.  1 .  It  does  not  comprehend  all  the  parties,  nor  de- 
cide upon  all  the  subjects  in  dispute ;  it  is  uncertain  and  con- 
tradictory, and  there  are  no  averments  in  the  replication  which 
will  supply  these  deficiencies — there  should  have  been  an  aver- 
ment as  to  the  members  of  the  firm — as  to  the  accounts,  and 
the  transactions  out  of  which  the  accounts  grew.  By  no  form 
of  pleading,  could  the  plaintiff  in  error  show  he  had,  in  this 
case,  satisfied  the  claims  of  the  defendant  in  error.  The  award 
should  have  designated  the  claims  on  the  plaintiff,  individual- 
ly, and  on  the  firm;  nor  does  it  appear  by  it,  that  Charles  W. 
Karthaus,  and  C.  W.  Karthaus  &  Co.,  were  the  same  persons. 
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Cited,  1  Bacon's  Abr.  ArbU.  and  Award^  pi  E,  1.  216.  1  Cam. 
Dig.  66a  Tit.  Awd.  pi,  E.  4.  7  EasU  81.  5  Tf  heat.  394. 

In  an  action  on  an  award,  the  plaintiff  is  not  bound  to  set  out 
the  particulars ;  but  if  he  proceed  on  the  bond,  he  must  set  out 
the  breaches  with  particularity.  The  defendant  may  do  it,  but 
it  is  the  duty  of  the  plaintiff;  Kyd  on  Awards^  195.  That  part 
of  the  award,  by  which  a  parcel  of  cutlasses,  or  their  pro- 
ceeds, are  considered  as  becoming  the  property  of  the  said 
Yllas  y  Ferrer,"  is  altogether  uncertain.  It  does  not  state  what 
cutlasses,  or  what  the  amount  of  the  proceeds,  considered  as 
the  property  of  Yllas  y  Ferrer,  were  included,  or  referred  to. 

Mr.  Wirt,  for  the  defendants  in  error. — 

The  Court  are  always  disposed  to  maintain  awards.  Cold' 
weU  on  Arbitrations^  123. 

The  pleadings  do  not  exhibit  any  thing  from  which  error 
can  be  imputed.  The  defendant  should  have  rejoined,  and  shown 
that  there  were  other  parties,  and  other  matters,  than  those 
stated  in  the  award;  having  failed  to  do  this,  there  is  nothing 
before  the  Court  but  the  submission  and  the  award;  and  there  is 
nothing  to  show,  that  there  were  other  persons  interested,  and 
other  matter  to  be  acted  on,  but  those  stated  in  the  award. 
This  form  of  pleading,  is  only  waived  when  the  submission 
sets  out  every  matter  at  large.  Cited,  Kyd  on  Awards ^  171.  7 
East,  81. 

The  firm  is  not  a  party  to  the  submission ;  and  the  partner 
who  submitted  to  the  arbitration,  will  alone  be  bound  by  ity 
and  to  pay  the  amount  awarded,  Kyd,  40.  As  to  the  set-off,  in 
such  a  case  of  individual  and  partnership  accounts,  cited  5  T. 
Rep.  493.   6  T.Rep.  582-3. 

Certainty,  to  a  common  interest  only,  is  required  in  awards. 
This  award  is  sufficiently  certain.  Kyd,  132.  1  Ckdnes*  Rep, 
314,  315.^  14  John,  108,  109. 

If  the  award  be  certain  in  part,  it  may  be  executed  for  so  much 
as  is  certain;  although  another  part  is  uncertain;  unless  the  part 
which  is  uncertain  is  the  consideration  for  that  which  the  uncer- 
tain part  was  given.  5  Wheat.  409.  The  award  here  is  entirely  for 
thedefendants  inerror,and  if  any  part  of  it  is  uncertain,  which  is 
denied,  the  plaintiff  in  error  cannot  complain.  1 1  fflieai,  448. 
The  cutlasses  and  the  proceeds  are  sufficiently  designated,  and  if 
they  were  not,  it  was  for  the  plaintiff  below,  only,  to  complain. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court 

This  was  an  action  of  debt,  brought  by  Francisco  Yllas,  and 
Josef  Antonio  Yllas,  against  Charles  W.  Karthaus,  on  an  arbi- 
tration bond,  in  the  Circuit  Court  of  the  district  of  Maryland. 

The  defendant,  after  oyer  of  the  condition  of  the  bond, 
pleaded,  no  award  made.  Sec.  The  plaintiff  replied,  setting 
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forth  the  award  in  luec  verba^  and  assigning  a  breach ;  the  de- 
fendants demurred  generally,  and  the  plaintiff  joined  in  de- 
murrer. The  Circuit  Court  having  given  judgment,  upon  the 
demurrer,  in  favour^of  the  plaintiffs;  the  defendant  has  brought 
the  case  up,  by  writ  of  error,  for  the  consideration  of  this 
Court. 

The  first  and  principal  ground  relied  on  by  the  plaintiff  in 
error,  for  the  reversal  of  the  judgment,  is,  that  the  award  is 
not  agreeable  to  the  submission,  in  this;  that  two  several  dis- 
tinct controversies,  the  first  between  the  plaintiffs  and  the  late 
house  of  Charles  W.  Karthaus  &  Co.,  and  the  second  between 
the  plaintiffs  and  Charles  W.  Karthaus,  individually,  were  sub- 
mitted to  the  referees,  and  that  they  left  the  latter  undetermined. 
The  condition  of  the  bond,  after  reciting,  that  certain  disputes, 
differences,  and  controversies  have  arisen,  and  are  still  depend- 
ing between  the  above  bound  Charles  W.  Karthaus,  acting  for  his 
late  house  of  Charles  W.  Karthaus  &  Co.,  and  for  himself  and 
the  above  named  Francisco  Yllas  y  Ferrer,  and  Josef  Antonio 
Yllas,  &c.,  "  refers  the  same  to  the  referees  named,  and  their 
umpire,  and  binds  the  said  Charles  W.  Karthaus,  &c.  to 
abide  by  and  perform  their  award  ;'*  so  as  such  award,  &c. "  of 
the  arbitrators,  of  and  in  the  premises,  be  by  them  made  and  given 
up  in  writing^,  under  their  hands  and  seals,  ready  to  be  deliver- 
ed to  each  of  the  said  parties  in  controversy,  in  fifty  days." 

The  arbitrators,  and  their  umpire,  within  the  time  limited 
by  the  submission,  made  and  delivered  their  award  in  writing, 
under  their  hands  and  seals,  in  the  following  words,  to  wit : 
**  We,  the  undersigned,  Henry  Child  and  Lewis  Brantz,  as  ar- 
bitrators, and  Michael  M'Blair,  as. umpire,  acting  in  virtue  of 
the  annexed  bond,  or  instrument  of  writing,  do  hereby  award 
and  adjudge,  that  the  late  firm  of  C.  W.  Karthaus  8c  Co.  pay 
to  Francisco  Yllas  y  Ferrer,  and  Josef  Antonio  Yllas,  or  their 
representatives,  the  sum  of  fourteen  hundred  and  seventy-five 
dollars,  for  the  balance  of  the  general  account  current  between 
the  parties,  and  also  the  sum  of  thirteen  hundred  and  ninety- 
eight  dollars,  for  a  balance  arising  out  of  moneys  received  for 
the  brig  Arogante  Barcelonese,  and  cargo;  in  which  award,  a 
parrel  of  cutlasses,  or  their  proceeds,  are  considered  as  becom- 
ing the  property  of  the  said  Yllas  y  Ferrer.'* 

It  is  plainly  seen,  from  the  face  of  the  award,  that  the  ar- 
bitrators have  not  contradistinguished  between  Charles  W. 
Karthaus,  as  a  member  of  the  late  house  of  Charles  W.  Kart- 
haus Sc  Co.,  and  Charles  W.  Karthaus,  as  an  individual,  un- 
connected M  ith  his  late  house.  The  argument  is,  that  this 
omission  of  the  referees  vitiates  the  award.  It  is  said  that  this, 
being  a  conditional  submission,  iia  qtiodj  the  arbitrators  were 
bound  to  pursue  the  submission  strictly,  and  to  award,  of  and 
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concerning  every  matter  referred  to  them.    In  support  of  this 
argument,  the  counsel  referred  to  Randall  vs,  Randall,  7  East^ 
80,  and  several  other  cases  less  apposite. 

That  there  is  a  class  of  cases  in  the  books,  in  which  arbitrators 
have  been  held  to  a  more  than  ordinary  strictness  in  pursuing 
the  terms  of  the  submission,  and  in  awarding  upon  the  several 
distinct  matters  submitted,  upon  the  ground  of  the  submission 
being  conditional,  ita  quody  is  conceded.  The  case  of  Randall 
V9,  Randall  is  a  leading  case  of  that  class.  Lord  Ellenborough, 
C  J.  in  delivering  the  opinion  of  the  Court,  says :  *'  The  arbi- 
trators had  three  things  submitted  to  them ;  one  was  to  deter- 
mine all  actions,  &CC  between  the  parties;  another  was  to  set- 
tle what  was  to  be  paid  by  the  detendanl  for  hops,  poles,  and 
potatoes,  in  certain  lands ;  the  third  was  to  ascertain  what 
rent  iras  paid  by  the  plaintiff,  to  the  defendant,  for  certain  other 
lands.  The  authority  given  to  the  arbitrators,  was  condition- 
al, i/a  qtiodj  they  should  arbitrate  upon  these  matters,  by  a  cer- 
tun  day.  The  arbitrators  have  stopped  short,  and  have  omitted 
to  settle  one  of  the  subjects  of  difference  stipulated  for.*' 

This  case  was  adjudged,  according  to  the  rule  laid  down 
in  the  books ;  that  if  the  submission  be  conditional,  so  as  the 
arbitrator  decide  of  and  concerning  the  premises,  he  must 
adjudicate  upon  each  distinct  matter  in  dispute,  which  he  has 
noticed.   A^rf,  177. 

But  the  rule  is  to  be  understood  with  this  qualification ;  that 
in  order  to  impeach  an  award,  made  in  pursuance  of  a  condi- 
tional submission,  on  the  ground  only  of  part  of  the  matters 
in  controversy  having  been  decided,  the  party  must  distinctly 
show,  that  there  were  other  points  in  difference,  of  which  ex- 
press notice  was  given  to  the  arbitrator,  and  that  he  neglect- 
ed to  determine  them.  Caldwell^  105.  Kyd^  177.  Cm.  Car,  216. 
Baspole's  case,  8  Co.  98.  Ingraham  vb,  Milnes,  8  EanVs  Bep.445. 

That  Lord  Ellenborough  understood  and  intended  to  apply 
the  rule,  as  thus  qualified,  in  Randall  vs,  Randall,  is  manifest 
For  Mr.  Espinasse,  in  commenting  upon  Baspole's  case,  having 
observed,  that  it  is  said  in  that  case,  that  though  there  be  ma- 
ny matters  in  controversy,  yet  if  only  one  be  signified  to  the 
arbitrators,  he  may  make  an  award  for  that,  for  he  is  to  deter- 
mine according  to  the  allegata  et  probata — and  it  is  in  every 
day's  practice,  that  an  awai*d  may  be  good  in  part,  and  bad  in 
part.  Lord  Ellenborough,  in  answer  to  that  argument,  re- 
plies— **That  is,  where  it  does  not  appear  there  is  any  notice  to 
the  arbitrator,  on  the  face  of  the  submission,  that  there  is  any 
other  matter  referred  to  him,  than  those  which  are  mentioned 
to  him  at  the  time  of  the  reference.  But  here  it  does  express- 
ly appear,  that  there  was  another  matter  referred,  on  whidi 
there  is  no  arbitrament." 
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In  this  case,  U  is  not  pretended  that  any  notice  was  given  to 
the  arbitrators  of  any  other  matter,  unless  that  notice  was  given 
on  the  face  of  the  submission. 

The  question  then  is,  does  it  distinctly  appear,  from  the 
face  of  the  submission,  that  any  other  point  ot  difference  be- 
tween parties,  was  submitted,  and  of  which  the  submission  it- 
aclf  g^ve  the  arbitrators  notice,  but  which  they  have  neglect- 
ed to  determine. 

If,  as  the  argument  supposes,  there  was  any  point  in  differ- 
ence, which  concerned  Charles  W.  Karthaus,  individually,  as 
contradistinguished  from  the  points  in  difference  which  con- 
cerned him  as  Charles  W.  Karthaus,  of  the  late  firm  of  Charles 
W.  Karthaus  &  Co.,  what  was  that  point  of  difference? 

No  satisfactory  answer  has  been  given,  and  it  is  believed 
none  can  be  given,  to  this  inquiry.  How  then  can  it  be  main- 
tained, that  a  distinct  point  in  difference  between  the  parties 
was  referred,  and  by  the  reference  itself  notified  to  the  referees, 
which  they  have  neglected  to  determine  ?  The  case  of  Ingraham 
vs.  Milnes  is  a  strong  authority  to  show,  that  although  the 
submission  be  conditional,  ita  qmd;  there  must  be  a  distinct 
specification,  as  in  Randall  vs.  Randall,  to  sustain  the  objection, 
that  part  has  been  omitted  by  the  arbitrators.  Here  the  sub- 
mission is  in  very  general,  and,  wc  think,  in  very  vague  and  am- 
biguous terms.  It  speaks  of  disputes,  differences,  and  contro- 
versies, between  Charles  W.  Karthaus,  acting  for  the  late 
house  of  Charles  W.  Karthaus  8c  Co.,  and  for  himself  and  the 
plaintiffs.  But  how,  or  in  what  he  acted,  for  the  one  or  the 
other,  is  not  specified.  The  terms  'Mate  house,"  imply  the 
former  existence,  but  present  non-existence,  of  the  late  house 
of  Charles  W.  Karthaus  8c  Co.  He  may  be  the  only  suniv- 
ing  partner,  the  firm  having  ceased,  by  the  death  of  the  other 
members.  But  if  the  firm  was  continuing,  Charles  W.  Kart- 
haus, while  he  must  be  admitted  to  be  perfectly  competent  to 
submit  to  reference  his  own  interests  in  the  firm,  could  not, 
by  his  submission,  bind  his  partners.  He  might  bind  himself 
.  to  perform  whatever  the  award  directed  the  firm  of  which  he 
was  a  member,  to  do ;  so  that,  either  way,  it  was  a  submission 
of  his  own  interest  only.  In  order  to  overturn  the  award,  it 
is  not  enough  that  he  may  have  had  different  and  distinct  in- 
terests in  his  individual  and  in  his  partnership  character.  It  is 
a  settled  rule,  in  the  construction  of  awards,  that  no  intend- 
ment shall  be  indulged,  to  overturn  an  award,  but  every  rea- 
sonable intendment  shall  be  allowed,  to  uphold  it.  Thus,  if  a 
submission  be  of  all  actions,  real  and  personal,  and  the  award  be 
only  of  actions  personal,  the  award  is  good — for  it  shall  be 
presumed  no  actions  real  were  depending  between  the  parties. 
nydy  72,  and  Baspole's  case,  before  cited. 
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So  in  this  case,  although  the  submission  speaks,  in  general 
terms,  of  disputes,  diflfcrences,  and  controversies,  with  Charles 
W.  Karthaus,  actinjp;  for  his  late  house  of  C.  W.  Karthaus  k 
Co.  and  for  himself;  it  shall  not  be  intended  there  were  any 
controversies  with  C.  W.  Karthaus,  individually,  other  than 
those  decided  by  the  arbitrators.  If  any  such  did  exist,  inas- 
much as  they  are  not  specifically  and  distinctly  set  forth  in  the 
submission,  so  as  to  give  notice  to  the  arbitrators,  it  was  the 
duty  of  the  party  to  show,  by  averment  and  proof  aliunde^  they 
were  brought  before  the  referees. 

There  is  no  analogy  between  this  case  and  Lyle  vs.  Rogera, 
5  Wheat.  394,  cited  at  the  argument.  In  that  case,  it  was  decid- 
ed, that  where  claims  against  a  party,  both  in  her  own  right, 
and  in  her  character  of  administratrix,  were  submitted  to  arbi- 
trators, it  was  a  valid  objection  to  the  award,  that  it  awarded  a 
gross  sum  to  be  paid  by  her,  without  distinguishing  between 
what  was  to  be  paid  by  her  in  her  own  right,  and  what  in  her 
representative  character.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  Court,  explains  the  reason  and  g^und  of  the  de- 
cision, by  observing, "  if  this  award  was  made  against  Mrs.  Den- 
nison,  as  administratrix,  she  would  not  only  be  deprived  by  its 
form,  of  the  right  to  plead  a  full  administration,  (a  defence 
which  might  have  been  made  before  the  arbitrators,  and  on 
which  their  award  does  not  show,  certainly,  that  they  have  de- 
cided;) but  also  of  the  right  to  use  it  in  the  settlement  of  her 
accounts,  as  conclusive  evidence,  that  the  money  was  paid  in 
her  representative  character.  If  this  objection  to  the  award  is 
to  be  overruled,  it  must  be  on  the  supposition  that  it  is  made 
against  her  personally ;  yet  the  statement  of  facts  shows  the 
claim  against  her  to  be  in  her  representative  character. "  This 
reasoning  cannot  apply  to  the  case  before  the  Court.  It  is  of 
no  sort  of  consequence  to  C.  W.  Karthaus,  whether  he  is  di- 
rected to  pay  as  Charles  W.  Karthaus,  individually,  or  as 
Charles  W.  Karthaus,  of  his  late  house  of  C.  W.  Karthaus  k 
Co.  In  each  case  he  is  bound,  personally,  to  pay,  having  bound 
himself  so  to  do  by  the  submission ;  and  the  award,  if  in  any 
case  it  would  be  evidence  for  him  against  the  firm,  would  not 
be  conclusive,  as  he  had  no  power  to  bind  his  partners,  if  any 
existed,  by  his  submission.  It  is  objected  that  the  award  is 
not  certain,  final,  and  mutual.  It  was  said,  in  argument,  that 
as  the  first  sum  awarded,  is  expressed  to  be  for  a  balance  of 
the  general  account  current,  between  the  parties ;  the  general 
account  current,  must  be  understood  to  include  all  accounts  be- 
tween them;  and  hence,  that  the  second  sum  awarded,  for  a 
balance  arbing  out  of  moneys  received  for  the  brig  Arogante 
Barcelonese,  is  included  in  the  first,  and  the  party  thus  twice 
charged  j  or  at  least,  that  it  does  not  certainly  appear  otherwise." 
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We  think  there  is  no  foundation  for  this  ailment.  To  in- 
dulge such  a  supposition,  would  impute  either  manifest  injus- 
tice, or  gross  negligence,  to  the  referees.  Great  stress  was  laid, 
in  the  argument,  on  the  uncertainty  of  the  closing  clause  of  the 
award,  in  these  words,  in  which  award,  a  parcel  of  cutlasses 
are  considered  as  becoming  the  property  or  said  Yllas  y  Fer- 
rer." There  is  considerable  doubt  and  uncertainty,  as  to  the 
meaning  of  the  arbitrators,  in  the  use  of  these  terms.  And 
had  this  uncertainty  appeared  in  any  part  of  the  award,  intend- 
ed for  the  benefit  of  the  defendant,  it  would,  perhaps,  be  fatal 
to  the  whole  award.  Had  that  been  the  case,  it  would  be  hard 
and  unjust,  to  compel  him  to  perform  that  part  of  the  award 
which  IS  onerous  to  him,  when  he  could  not  have,  on  account 
of  its  uncertainty,  that  which  would  be  beneficial  to  him.  But, 
however  doubtful  the  precise  intent  and  meaning  of  this  part 
of  the  award  may  be,  it  is  certain,  it  was  intended  as  a  benefit 
in  some  way,  to  Yllas  y  Ferrer,  over  and  above  the  two  sums 
of  money  directed  to  be  paid  to  the  plaintiffs.  The  defendant 
can  have  no  reason  to  complain  that  the  plaintiffs,  or  either  of 
them,  may  not,  on  account  of  this  uncertainty,  be  able  to  obtain 
all  the  benefits  intended  by  the  award ;  nor  can  it  furnish  any 
reason  for  withholding  from  them,  that  to  which  they  are  cer- 
tainly entitled. 

It  is  deemed  a  sufficient  answer,  to  the  objection. of  want  of 
mutuality  in  the  award,  to  remark,  that  great  stress  was  laid, 
in  the  early  cases,  upon  the  mutuality  of  an  award ;  but  at  pre- 
sent, it  is  by  no  means  considered  necessary  that  each  party 
should  be  directed  to  do,  or  not  to  do,  any  particular  thing, 
CalcL  lis.  Two  had  submitted  to  an  award;  nothing  was 
awarded  as  to  one  party,  but  that  all  actions  should  cease. 
The  Court  held  it  a  good  award,  Harris  vs.  Knight.  1  Levz^  58. 

In  Palmer's  case,  12  Mod.  234,  one  party  was  directed  to 
pay  money  to  the  other,  without  any  directions  being  given  to 
the  latter  in  any  way;  and,  again,  it  was  awarded  that  A  should 
pay  B  40  shillings  for  a  trespass;  Freeman^  204.  The  respective 
awards  were  considered  unimpeachable.  These  cases  fully 
establish  the  principle  above  laid  down.  An  award  is  regard- 
ed as  final,  when  it  is  an  absolute  conclusive  adjudication  of  the 
matters  in  dispute;  and  there  is  no  reason  to  doubt  the  conclu- 
siveness of  the  adjudication  in  this  case,  as  to  the  two  sums  of 
money  directed  to  be  paid;  and  that  the  award  will  operate  as 
a  bar  to  any  future  litigation,  upon  the  accounts  for  which  they 
are  given.  Again :  It  is  objected  that  the  award  directs  an  act 
to  be  done  by  strangers.  This  objection  grows  out  of  the  di- 
rection in  the  award,  that  "the  late  firm  of  C.  W.  Karthaus  & 
Co.  pay,  &c."  Whatever  might  be  the  force  of  this  objcctipn, 
if  it  were  true  in  point  of  fact,  we  cannot  so  regard  it.  So  far  as 
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appears  upon  the  record,  the  late  firm  or  house  of  C.  W.  Kart« 
haus  &  Co.  and  C.  W.  Karthaus  are  one  and  the  same  person; 
or  more  properly  speaking,  it  does  not  appear  that  there  is  any 
other  person,  in  c*«c,  belonging  to  that  firm,  than  C.  W.  Kart- 
haus himself.  If  there  be  any  other  person,  in  esse^  of  the  late 
house  of  C.  W.  Karthaus  &  Co.  it  cannot  be  truly  affirmed  that 
he,  and  the  house  of  which  he  was  a  partner,  are  strangers  to 
each  other.  But  we  cannot,  consistently  with  the  rules  of 
law,  presume  or  intend  there  is  any  other;  indeed,  in  support 
of  the  award,  it  may  reasonably  be  intended  there  is  not,  as  the 
party  objecting  was  cogpiizant  of  the  fact,  and  might  have 
shown  it,  if  true,  but  has  not.  The  direction  that  the  late  fimi 
of  C.  W.  Karthaus  &  Co.  shall  pay,  unquestionably  includes 
C.  W.  Karthaus;  and  no  other  person  appearing  to  exist,  it  is 
equivalent  to  a  direction  that  he  shall  pay.  This  reason  is  ap- 
plicable to  the  last  ground  assumed  by  the  counsel  for  the  plaiiir 
tiff  in  error,  for  a  reversal  of  judgment;  namely,  that  the  re- 
plication is  insufficient,  because,  in  assigning  a  breach,  it  only 
alleges  C.  W.  Karthaus  had  not  paid.  As  no  other  was,  or  could 
be  bound  by  the  submission  and  award,  to  pay,  and  he  was 
bound ;  it  was  a  sufficient  assignment  of  a  breach  of  the  condi- 
tion of  his  bond,  to  allege  that  he  had  not  paid  the  money, 
awarded  in  favour  of  the  plaintiffs. 

Upon  the  whole,  it  is  the  opinion  of  this  Court,  that  there  ik 
no  error  in  the  judgment  of  the  Circuit  Court,  and  the  same  is 
affirmed,  with  costs  and  damages. 
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Junius  K.  Horsburg,  Devisee  of  James  Henderson,  Appel- 
lant, V8.  Martin  Baker  and  Hannah  his  wife,  Francis 
Clark,  Robet  Boyoe,  and  Peter  Mason,  for  himself,  and 
AS  Guardian  to  Susannah  R.  Hamlett. 

A  Court  of  Chmnceiy,  is  not  the  proper  tribunal  to  enforce  a  forfeiture  {  the 
remedy  for  the  same  being*  at  law.  {236} 

After  an  answer  and  discovery,  the  rule  is,  that  a  suit  brought,  merelv  for 
discovery,  cannot  be  revived.  The  object  is  obtained,  and  the  plamtiiT 
has  no  motive  for  reviving*  it  {236} 

A  bill  had  been  filed  origiiudly  for  discovery,  and  afterwards  became  a  bill 
for  relief.  The  relief  prayed  for,  was  a  forfeiture ;  which  might  be  enforce 
at  law.  Under  such  circumstances,  it  was  proper  to  dismiss  the  bill,  so 
&r  as  it  sought  for  relief  against  the  foifeiture;  but  the  dismission  should 
hive  been  without  prejudice  to  the  legal  rights  of  the  parties,  as  an  abso* 
lute  dismisnon  might  be  considered  as  a  decree  against  the  title  the  plain- 
^  claimed,  and  which,  by  the  bill  and  the  evidence  obtained  under  it, 
he  sought  to  establish.  {236} 

ON  an  appeal  from  the  Circuit  Court,,  for  the  district  of 
Kentucky.  The  facts  and  the  pleadings  in  the  case,  are  fully 
stated  in  the  opinion  of  the  Court 

The  cause  was  argued  by  Mr.  Wickliffe,  on  the  part  of  the 
appellants ;  no  counsel  appearing  for  the  appellees.  The  fol- 
lowing points  were  stated  in  the  argument,  by  Mr.  Wickliffe. — 

1.  The  loan  made  in  1784,  and  as  further  evidenced,  by  the 
deed  of  confirmation  of  1787,  was  valid,  as  between  the  parties 
to  it;  and  as  Baker  and  wife  are  proved,  in  1813,  to  be  in  pos- 
session of  the  negroes,  and  of  a  copy,  or  the  original  deed  of  1781 
is  admitted,  they  are  estopped  from  asserting  any  title  to  said 
slaves,  which  thev  may  have  had  prior  to  that  deed. 

2.  The  deed  of  1787,  having  been  duly  recorded  in  the  pro- 
per ofRce,  on  the  4th  of  July  1787,  was  notice  to  all  the  world; 
and  the  subsequent  removal  of  the  slaves  out  of  the  state  of 
Virginia,  without  the  knowledge  and  consent  of  Hosburg,  did 
not  destroy  the  legal  effect  of  that  deed,  or  convert  the  loan  into 
an  absolute  title,  in  Baker  and  wife. 

3.  Baker  and  wife  cannot  rely  upon  the  lapse  of  time,  or  the 
length  of  possession,  to  defeat  the  right  of  Horsburg,  and  those 
claiming  under  them. 

4.  The  Court,  in  this  cause,  had  jurisdiction  upon  two 
pounds ;  the  one,  arising  from  the  nature  of  the  contract,  and 
Its  subject  matter;  the  other,  from  the  peculiar  circumstances 
of  the  case,  the  difHculty  of  proving  and  identifying  the  slave 
Charlotte  and  her  increase,  without  the  aid  of  a  discoverer  on 
oath ;  and  the  repeated  attempts  by  the  defendants,  and  the  just 


i 


JANUARY  TERM,  1828. 


£33 


(Honburg  w.  Baker  et  al.) 
fears  of  the  complainant,  that  the  negroes  would  be  secreted, 
and  removed  out  of  the  jurisdiction  of  the  Court. 

When  Courts  of  Chancery  take  jurisdiction  upon  the  ground 
of  discovery,  or  upon  any  other  ground,  they  will  retain  the 
cause  for  the  purpose  of  granting  full  relief. 

By  the  Act  of  Assembly  of  Virginia,  of  1758,  a  parol  gift  of 
slaves  was  void.  1  IFaah.  Hep,  339, 331. 

The  parties  to  a  trust  of  real  or  personal  property,  may  re- 
sort to  a  Court  of  Equity  to  avail  themselves  of  its  benefits.  1 
Mad,  Chancery y  446. 

Between  the  cestuy  que  trusty  and  his  trustee,  the  statutes  of 
limitation,  or  lapse  of  time,  are  no  bar.  1  Mad,  453.  2  Vez,  680. 

Baker  and  wife  were  trustees  of  the  slave  and  her  issue, 
for  the  persons  entitled  to  the  reversion  of  them,  under  the 
deed  of  Alexander  Horsburg;  and  they  were  not  authorized  to 
dispose  of  them ;  and  the  sale  made  by  them,  while  the  suit  was 
pending,  was  void  as  to  the  ceatity  qttt  tnat.  9  Johns,  Chan.  Cas, 
441.  4  Ibid,  136. 

As  to  jurisdiction  in  this  cause,  and  it  being  a  case  for  relief 
in  Chancery.  3  Fez.jiau  71. 

Slaves,  the  property  of  the  wife,  vest  in  the  husband  without 
being  redeemed  into  possession.  1  Mar.  Rep.  517. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

In  the  year  1813,  James  Henderson  and  his  wife,  filed  their 
bill  in  the  Court  of  the  United  States,  for  the  seventh  circuit, 
and  district  of  Kentucky,  stating,  that  Alexander  Horsburg, 
the  former  husband  of  the  plaintiff,  did,  by  deed,  bearing  date 
the  2oth  day  of  April,  in  the  year  1787,  confirm  to  Martin  Ba- 
ker, and  Hannah  his  wife,  for  their  lives  and  the  life  of  the  sur- 
vivor, then  residing  in  the  county  of  Halifax,  in  Virginia,  a  ne- 
gro girl  named  Charlotte,  previously  loaned  to  them;  (which 
deed  was  recorded,)  reserving  to  himself  and  his  heirs,  the  rever- 
sion of  the  said  slave,  and  her  increase;  and  prohibiting  any 
alienation  of  them,  under  the  penalty  of  forfeiting  the  loan. 

This  deed  was  recorded  on  the  4th  day  of  July  1787,  in  the 
Court  of  Hustings,  for  the  town  of  Petersburg;  the  town  in 
which  the  said  Horsburg  resided.  The  bill  further  states,  that 
the  said  Alexander  Horsburg  departed  this  life  in  the  year  1798, 
having  first  made  his  last  will  in  writing,  whereby  he  bequeath- 
ed the  residue  of  his  estate  to  his  wife,  who  afterwards  inter- 
married with  the  plaintiff,  James  Henderson. 

The  bill  proceeds  to  state,  that  Martin  Baker  and  wife  have 
removed  to  Kentucky  with  the  slave  Charlotte,  and  her  increase; 
whom  they  profess  to  hold  as  their  absolute  property;  and 
that  the  plaintiffs  fear,  that  thev  will  be  secreted,  or  conveved 
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out  of  the  state  to  places  unknown.  The  plaintiffs  further  al« 
lege,  that  they  are  unable  to  prove  the  identity  of  the  said  ' 
slaves,  and  pray  that  the  said  Baker  and  wife  may  be  compel- 
led to  discover  their  number,  and  names;  and  may  be  decreed 
to  give  security  for  their  forthcoming,  when  the  life  estate 
should  determine. 

The  Court  awarded  an  injunction,  to  restrain  the  defendants 
from  removing  Charlotte,  and  her  issue,  out  of  the  state. 

In  May  1814,  the  plaintiff,  James  Henderson,  filed  an  amend- 
ed and  supplemental  bill,  stating  the  death  of  his  wife,  and 
praying  that  the  suit  might  be  continued  in  his  name.  The 
bill  also  states,  that  Baker  and  wife  had  sold  Charlotte  and  her 
increase  to  Francis  Clarke  and  Robert  Boyce;  who  intend  re- 
moving them  out  of  the  state,  and  concealing  them.  It  prays 
that  the  slaves  may  be  rendered  to  the  plaintiff,  and  that  Clarke 
and  Boyce  may  be  restrained  from  removing  them.  The  Court 
extended  the  injunction  to  the  other  defendants.  The  defend- 
ants. Baker  and  wife,  file  their  answer  denying  the  loan ;  and 
insisting  that  certain  friends  of  the  defendant,  Hannah,  sub- 
scribed the  sum  of  forty-three  pounds,  which  was  placed  in 
the  hands  of  Alexander  Horsburg,  to  purchase  the  slave  Char- 
lotte for  her.  They  insist  on  their  title,  but  give  a  full  descrip- 
tion of  all  the  descendants  of  Charlotte. 

The  defendants,  Clarke  and  Boyce,  also  deny  the  right  of 
the  complainant 

In  1817,  the  plaintiff  again  amended  his  bill,  and  charged, 
that  Baker  and  wife  had  brought  the  deed  from  Horsburg  with 
them  into  Kentucky,  as  their  title  to  Charlotte. 

In  November  1819,  Junius  K.  Horsburg  appeared,  by  his  at- 
torney, and  leave  was  given  him  to  file  a  bUl  of  revival.  The 
bill  is  filed  by  the  said  Horsburg,  as  the  administrator  and  de- 
visee of  James  Henderson,  and  as  the  heir  and  only  child  of 
Mrs.  Henderson,  the  wife  of  the  said  James,  and  the  former 
wife  and  devisee  of  Alexander  Horsburg. 

The  bill  recites  the  previous  proceedings  in  the  cause— ex- 
hibits the  will  of  James  Henderson,  and  his  letters  of  adminis- 
tration, and  charges  the  sale  to  Boyce  and  Clarke,  since  the  in- 
stitution of  this  suit,  who  purchased  at  a  low  price,  with  the 
intention  of  removing  the  slaves  beyond  the  jurisdiction  of  the 
Court. 

In  answer  to  this  bill,  Baker  and  wife  say,  that,  in  the  year 
1773,  Thomas  Simmons,  and  others,  named  in  the  answer,  con- 
tributed forty-three  pounds,  for  the  purpose  of  purchasing  a 
negro  girl,  for  the  said  Hannah,  which  sum  was  placed  in  the 
hands  of  Alexander  Horsburg,  as  their  agent,  with  instructions 
to  convey  the  said  negro  lo  the  defendants  for  their  lives,  and 
to  their  children,  after  the  death  of  the  survivor.  They  believe 
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this  plan  was  adopted,  for  the  purpose  of  protecting  the  pro- 
perty thus  given  by  her  friends,  from  the  creditors  of  her  hus- 
band. Under  these  instructions,  Charlotte  was  purchased,  and 
delivered  to  them.  In  the  year  1787,  after  the  defendants  had 
been  in  peaceable  possession  of  Charlotte,  about  fourteen  years ; 
the  said  Horsburg,  without  any  previous  communication  of  any 
sort,  sent  to  them,  then  residing  in  Halifax,  about  120  miles 
from  Petersburg,  the  deed;  a  copy  whereof  is  annexed  to  their 
answer.  They  also  say,  that,  on  the  same  day,  the  said  Hors- 
burg executed  another  writing,  obliging  himself  to  convey 
Charlotte  and  her  increase,  after  the  death  of  the  defendants, 
to  their  children,  to  which  they  refer,  as  being  filed  in  the  office 
of  the  Circuit  Court  for  the  county  of  Garrard.  They  also  re- 
fer to  a  letter,  written  by  the  said  Horsburg,  which  they  say 
was  given  up  to  be  filed  in  the  cause. 

In  May  1824,  leave  was  given  to  file  an  amended  bill,  and 
the  cause  was  sent  to  the  rules  for  further  proceedings. 

The  amended  bill  charges,  that  Clarke  and  Boyce  purchas- 
ed, not  only  pending  the  suit,  but  with  knowledge  in  fact  there- 
of ; — that  they  purchased  the  said  slaves  for  a  trifle,  less  than 
half  their  value,  in  consequence  of  an  agreement  to  take  upon 
themselves  the  risk  of  the  title. 

The  deposition  of  John  T.  Mason  states,  that  the  depo- 
nent, as  counsel  for  the  original  plaintiff,  called  on  the  defend- 
ants. Baker  and  wife;  who,  after  some  time,  admitted,  that  they 
claim  Charlotte  and  her  offspring,  under  a  deed,  from  Alexan- 
der Horsburg,  which  they  showed  him. 

It  is  a  copy,  or  the  original  of  the  deed,  filed  in  the  cause. 
They  also  showed  the  witness  several  other  papers  and  letters  in 
relation  to  the  subject,  and  particularly  two  letters  from  Alexan- 
der Horsburg,  which  he  believes  to  be  the  same,  or  to  the  same 
purport,  with  those  filed  in  the  cause. 

The  copy  of  the  deed  of  1787,  recorded  in  the  Court  for  the 
town  of  Petersburg,  is  filed,  together  with  the  will  of  Alexan- 
ander  Horsburg,  and  of  James  Henderson ;  but  neither  the  sub- 
sequent deed,  stated  in  the  answer  of  Baker  and  wife  to  have 
been  executed  by  Alexander  Horsburg,  for  the  purpose  of 
securing  Charlotte  and  her  offspring,  to  the  children  of  Ba- 
ker and  wife,  nor  the  letters  from  Horsburg,  are  found  on  the 
record. 

The  last  amended  bill  was  taken  for  confessed,  and  the  cause 
set  down  for  hearing.  The  Court  directed  the  bill  to  be  dis- 
missed. 

Baker  and  wife  being  alive,  the  plaintiff  could  have  no  pre- 
tence to  recover  the  slaves  claimed  by  the  amended  bill,  except 
under  the  clause  of  forfeiture  for  alienation,  which  the  deed 
contains. 
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As  a  Court  of  Chancery  is  not  the  proper  tribunal  for  en- 
forcing forfeitures,  no  decree  for  the  purpose  of  effecting  that 
object,  ought  to  have  been  made.  But  the  plaintiff  had  a  right 
to  apply  to  the  Court  of  Chancery  for  a  discovery,  in  order  to 
enable  him  to  proceed  at  law, either  immediately,  or  on  the  death 
of  Martin  Baker  and  his  wife ;  and  also,  for  an  injunction,  to 
restrain  the  tenants  for  life  from  removing  the  slaves  out  of 
the  country.  The  decree  dismissing  the  bill,  entirely  defeats 
both  these  objects. 

The  bill,  therefore,  ought  not  to  have  been  dismissed,  un- 
less the  plaintiff  had  failed  to  show  any  title  vrhich  might  be 
litigated  in  a  Court  of  law.  The  Court  will  not,  in  this  case, 
decide  upon  the  title;  but  is  of  the  opinion,  that  it  authorizes 
the  plaintiff  to  come  into  a  Court  of  Chancery  to  pray  for  a 
discovery;  and,  as  there  was  reason  to  fear  that  the  property 
would  be  removed,  to  obtain  security  for  its  forthcoming,  if 
the  title  should  be  determined  in  his  favour.  This  bill  was,  in 
its  origin,  merely  a  bill  of  discovery,  and  quia  timet.  Before 
the  answer  was  filed,  the  original  defendants  are  alleged  to  have 
sold  the  slaves,  and,  by  that  act,  to  have  forfeited  their  life  es- 
tate. The  amended  bill,  therefore,  prays  a  decree  for  the  slaves 
themselves.  After  this  bill  was  filed,  the  defendants,  Baker  and 
wife,  answer;  and  make  the  discovery  with  respect  to  the  de- 
scendants of  Charlotte. 

In  this  state  of  the  cause,  the  plaintiff  dies^  and  his  adminis- 
trator and  devisee,  files  a  bill  in  the  nature  of  a  bill  of  revivor. 

After  answer  and  discovery,  the  rule  is,  that  a  suit  brought 
merely  for  discovery,  cannot  be  revived.  I  Mad.  217.  1  Dick, 
133.  10  Fez.  31.  Its  object  is  obtained,  and  the  plaintiff  has 
no  motive  for  reviving  it.  But  such  a  bill  ought  not  to  be  dis- 
missed, 1  Mad.  21  r.  1  ^/A:.  286. 

The  Court  might  properly  order,  that  no  further  proceedings 
be  had  in  the  case.  Had  this  bill,  then,  been  merely  a  bill  of 
discovery ;  at  the  death  of  the  original  plaintiff,  it  ought  not  to 
have  been  sustained  in  the  name  of  his  devisee;  because  the 
discovery  was  made.  But  it  had  then  become  a  bill  for  relief. 
The  relief,  however,  prayed,  is  for  a  forfeiture,  which  might 
have  been  enforced  at  law.  The  present  plaintiff  was  in  pos- 
session of  all  the  evidence  which  was  necessary  to  support  his 
action  at  law,  and  was  not  driven  into  a  Court  of  Chancery  for 
the  purpose  of  obtaining  its  aid.  In  such  circumstances,  it  was 
proper  to  dismiss  the  bill,  so  far  as  it  sought  relief  on  the  ground 
of  forfeiture ;  but  it  ought  to  have  been  dismissed,  without  pre- 
judice to  the  legal  rights  of  the  plaintiff;  an  absolute  dismis- 
sion may  be  considered  as  a  decree  against  the  title. 

The  decree,  therefore,  is  to  be  reversed,  and  the  cause  re- 
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(Horsburg^  V8.  Baker  et  aL) 

nianded,  with  directions  to  dismiss  the  bill,  so  far  as  it  asks  re- 
lief; without  prejudice. 

The  injunction  may  be  continued  in  the  discretion  of  the 
Court,  till  the  plaintiflT  has  time  to  institute  a  suit  at  law. 

This  cause  came  on,  fccc,  on  consideration  whereof,  This 
Court  is  of  opinion,  that,  after  the  discovery  sought  by  the  ori- 
ginal bill  was  obtained,  the  suit  ought  not  to  have  been  reviv- 
ed, nor  ought  the  bill,  in  the  nature  of  a  bill  of  revivor,  to 
have  been  entertained ;  because  the  relief  sought  by  that  bill, 
was  solely  to  enforce  a  forfeiture,  to  which  the  plaintiff's  title» 
if  he  has  any,  is  complete  at  law.  It  was  therefore  proper  to 
refuse  the  relief  for  which  that  bill  prayed;  but  as  a  general 
decree  for  a  dismission  on  the  merits,  may  be  considen^  as  a 
decree  against  the  title,  on  which  the  Court  ought  not  to  have 
decided,  the  bill  ought  to  have  been  dismissed,  without  preju- 
dice. It  is,  therefore,  the  opinion  of  this  Court,  that  there  is 
error  in  so  much  of  the  decree  of  the  Circuit  Court,  as  dis- 
missed the  bill  of  the  plaintiff  generally;  and  that  the  said  de- 
cree ought  to  be  reversed,  and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  directions  to  dismiss  so  much  of  the  plaintiff's 
bill,  as  prays  relief  on  the  ground  of  forfeiture;  and  to  conti- 
nue the  injunction  at  the  discretion  of  the  Court. 
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Chtistian  Breithaupt,  and  Henry  Shultz,  Defendants  be- 
low, V8.  The  Bank  of  the  State  of  Georgia,  and  oth- 
ers. 

The  complainants  are  stated,  in  the  bill,  to  be  citizens  of  the  state  of  South 
Carolina.  The  defendant,  the  Bank  of  Georgia,  is  a  body  corporate,  ex- 
isting under  an  Act  of  the  legislature ;  but  the  citizenship  of  the  indivi- 
dual  corporators  is  not  stated.  The  averment,  in  the  original  bill,  is,  that 
William  B.  Bullock  and  Samuel  Hale  are  citizens  of  Geoi^,  and  resi- 
dents therein  t  William  B.  Bullock  is  afterwards  designated  m  the  biU,  as 
President  of  the  Mother  Bank,  and  Samuel  Hale,  as  the  President  of 
the  Branch  Bank  at  Augusta,  in  the  state  of  Georgia."  The  Courts  of 
the  United  States  have  no  jurisdiction  of  the  case.  The  record  does  not 
show  that  the  defendants  were  citizens  of  Georgia,  nor  are  there  any  dis- 
tinct allegations  that  the  stockholders  of  the  Bank,  were  citizens  of  that 
state. 

THIS  was  a  bill,  filed  in  the  Circuit  Court,  for  the  district 
of  Georgia,  and  the  case  came  up,  on  a  certificate  of  a  divi- 
sion of  opinion,  which  the  judges  ordered  to  be  entered  upon 
these  points.— 

First,  whether  the  complainants  are  entitled  to  relief? 

Secondly,  what  relief  should  be  decreed  to  them  ? 

The  only  question  presented  for  the  decision  of  this  Court, 
was,  whether  the  Circuit  Court  had  jurisdiction  of  the  cause. 
It  was  alleged,  there  is  no  sufficient  averment  on  the  record, 
of  the  citizenship  of  the  parties. 

The  complainants,  Henry  Shultz,  and  Christian  Breithaupt, 
are  stated  to  be  citizens  of  the  state  of  South  Carolina.  The 
defendant.  The  Bank  of  the  State  of  Georgia,  is  a  body  corpo- 
rate; but  the  citizenship  of  the  individual  corporators  is  not 
stated.  The  averment,  in  the  original  bill,  is,  that  '*  William 
B.  Bullock,  and  Samuel  Hale,  are  citizens  of  Georgia,  resi- 
dents therein."  William  B.  Bullock  is  subsequently  designa- 
ted, as  President  of  the  Mother  Bank,  and  Samuel  Hale,  as 
President  of  the  Branch  Bank  at  Augusta,  in  the  state  of  Geor- 
gia. '*  There  are  three  amendments  to  the  bill,  but  there  is, 
in  none  of  them,  any  further  averments.  The  answer  denies 
the  jurisdistion. 

The  defendant's  counsel  insisted,  that  the  citizenship  of  the 
individual  corporators  should  have  been  alleged ;  and  that  the 
want  of  jurisdiction  is  apparent  upon  the  face  of  the  record. 

Mr.  M'Duffie,  in  support  of  the  jurisdiction  of  the  Court, 
contended,  that  the  objection  to  the  jurisdiction  was  founded 
on  a  misapprehension  of  the  decisions  of  this  Court.  None 
of  those  decisions  go  further  than  to  say,  that  if,  on  the  face  of 
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(Breithaupt  et  al.  w.  The  Bank  of  Georgia  et  aL) 
the  record,  it  appears  that  there  are  parties,  who  are  not  citi- 
zens of  another  state,  the  Courts  of  the  United  States  will  not 
accept  jurisdiction. 

In  the  bill,  the  complainants  are  said  to  he  citizens  of  South 
Carolina;  and  William  B.  Bullock,  the  President  of  the  Mo- 
ther Bank,  and  Samuel  Hale,  the  President  of  the  Branch 
Bank,  are  citizens  of  the  state  of  Georgia ;  and  there  is  no 
ground  for  the  allegation,  that  other  persons,  not  citizens  of 
the  state,  are  interested.  The  party  who  claims  the  jurisdic- 
tion, is  not  bound  to  prove  that  no  other  persons,  but  citizens 
of  Georgia,  are  interested. 

The  Bank  exists  under  an  Act  of  Incorporation,  passed  by 
the  state  of  Georgia,  and  this  Court  will  look  at  the  Act; 
which  having  a  general  operation,  may  be  considered  as  a  pub- 
lic Act.  1  Mlack,  Com,  85.  If  this  is  done  by  the  Court,  they 
cannot  say  others  than  citizens  of  Georgia,  are  members  of  the 
Corporation.  Cases  cited,  in  which  the  question  of  jurisdic- 
tion has  been  examined  :  3  Dal,  382,  Cabot  vs.  Bingham.  5 
Crcouh,  57.  3  Cranch,  267.  3  fVheat,59l. 

The  policy  of  the  Constitution,  in  relation  to  jurisdiction,  is 
to  include  suits  against  corporations,  although  all  who  arc  in- 
terested, are  not  citizens  ot  the  same  state. 

The  influence  of  such  corporations,  in  the  state  where  they 
exist,  makes  this  appeal  to  other  than  state  tribunals,  expedi- 
ent When  an  action  is  instituted  against  trustees  by  citizens  of 
another  state,  would  the  jurisdiction  of  the  Courts  of  the  United 
States  be  taken  away,  by  showing  that  some  of  those  who  had  a  fi- 
duciary interest,  were  not  citizens  of  the  same  state  with  the  trus- 
tees ?  The  question  must  be  settled,  by  adverting  to  the  local 
usages  of  Georgia;  and  there  suits  are  brought  against  the  in- 
dividuals who  represent  the  Bank. 

Mr.  Berrien,  and  Mr.  Wilde,  for  the  defendant. 

The  pleadings  show  that  there  is  no  allegation  of  citizenship 
in  the  stockholders  of  the  bank,  the  owners  of  its  funds ;  and 
the  point  is  fully  settled,  that  all  the  parties  who  are  sued,  shall 
be  averred  to  be  citizens  of  another  state,  from  that  of  the  plain- 
tiff or  complainant  in  the  suit. 

A  body  corporate,  as  such,  is  incapable  of  citizenship,  ac- 
cording to  the  true  meaning  of  the  law  giving  jurisdiction. 

This  Court  has  decided,  that  they  will  go  behind  the  act  of 
incorporation,  and  ascertain  the  character  of  the  individual 
corporators,  and  if  they  find  them  citizens  of  another  state, 
the  suit  may  be  maintained;  but  there  must  be  an  averment 
of  such  citizenship,  as  to  every  stockholder.  5  Crunch^  57.  6 
ITheat.  146. 

The  possession  of  the  fund  cannot  give  the  Court  jurisdic- 
tion, as  that  wa<i  thf  possession  <>f  a  rorporalion.    No  juris- 
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(Breitbaupt  et  al.  vt.  The  Bank  of  Georgia  ct  al) 
diction  can  be  obtained,  because  of  the  difficulties  in  suits 
against  the  corporation  of  one  state,  by  citizens  of  another; 
and  it  is  denied  that  any  such  difficulties  exist  in  Georgia. 

By  the  Cbtir/.~This  is  not  a  case  within  the  jurisdiction  of 
the  Courts  of  the  United  States.  The  record  does  not  show, 
that  the  defendants  were  citizens  of  Georgia,  nor  are  there  any 
distinct  allegations  or  averments,  that  the  same  was  the  fact, 
as  to  the  stockholders  in  the  bank. 

This  cause  came  on,  kc,  on  consideration  whereof.  This 
Court  is  of  opinion,  that  as  the  bill  does  not  aver  that  the  cor- 
porators of  the  Bank  of  the  State  of  Georgia,  which  bank  is 
defendant  in  the  suit,  are  citizens  of  the  state  of  Georgia,  the 
Circuit  Court  has  no  jurisdiction  of  the  cause,  and  can  grant 
no  relief.  It  is  therefore  ordered  to  be  certified  to  the  Circuit 
Court,  as  the  opinion  of  this  Court,  that,  in  the  present  state  of 
the  pleadings,  it  not  appearing  that  the  defendants  are  citizens 
of  the  state  of  Georgia,  the  complainants  arc  not  entitled  to  rc' 
lief  in  that  Court. 
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James  Findlat,  William  Lytle,  Charles  Vattier,  Robert 
Ritchie,  and  Oi'hers,  Citizens  of  Ohio,  Appellants,  vs. 
Thomas  S.  Hindr,  and  Belinda  his  wife.  Citizens  of  Ken- 
tucky, Appellees. 

1(  in  t  case  where  the  loss  of  a  deed  or  other  instrument,  is  made  the  eround 
for  coming  into  a  Court  of  Eauity,  for  discovery  and  relief,  an  anidavit 
of  its  loss  must  be  made  and  annexed  to  the  bill,  and  the  absence  of 
tuch  affidavit  is  |^ood  cause  of  demurrer  to  the  bill ;  yet,  if  the  party 
char|i^  by  the  bUl  failed  to  demur  for  that  cause,  but  answered  over  to 
the  bill,  or  permitted  it  to  be  taken  for  confessed,  by  default,  aj^nst  him « 
it  MeemSf  that  the  absence  of  the  affidavit  b  not  a  sufficient  cause  for  the 
reversal  of  the  decree.  5244{ 

If  a  deed  has  not  been  proved,  acknowledged,  and  recorded,  and  would 
therefore  be  insufficient  against  subsequent  purchases,  without  notice  i 
mrties  who  claim  under  such  deed,  have  a  right  to  come  into  a  Court  of 
Equity,  for  a  discovery,  upon  the  g^und  of  notice ;  and  if  notice  should 
be  brought  home  to  subsequent  purchasers,  the  complainants  have  a  right 
to  relief  by  a  decree  quieting  the  title.  {245{ 

Where,  in  a  bill  filed  for  discovery  and  relief,  the  party  relied  upon  a  deed 
said  to  have  been  lost,  but  which  had  never  been  formally  executed  to 
convey  the  real  estate ;  and  upon  a  receipt  of  the  purchase  money,  binding 
the  party  to  convey  the  estate  ;  the  person  alleged  to  have  executed  the 
lost  deed,  and  who  nve  the  receipt,  should  have  been  made  a  party  to 
the  proceeding;  although  he  bad,  subsequently,  by  a  legal  ana  fbrmal 
conveyance,  duly  executed,  conveyed  the  estate  to  others ;  and  thus,  ao 
far  as  he  could,  divested  himself  of  all  title  in  the  same,  {246{ 

The  decree  of  the  Circuit  Court  directed  two  of  the  defendants,  in  whom  was 
the  leg^  title  to  the  lot  of  ground  claimed  by  the  plaintiff  in  the  bill,  to 
convey  the  same ;  and  awarded  costs,  generally,  against  all  the  defendant!. 
All  the  defendants  appealed  together,  to  this  Court,  some  of  whom  held 
the  legal  title  to  the  lot,  and  allthe  defendants  had  an  interest  in  defend- 
ing this  title,  standing  as  they  did,  in  the  relation  of  vendors  and  war- 
rantees, and  vendees.  Although  the  defendants,  against  whom  there  is 
a  decree  for  costs  only,  could  not  appeal  fix>m  this  decree  for  costs ;  ye^ 
the  reversal  of  the  decree  of  the  Circuit  Court  was  made  general,  aa  to  afl 
of  tlie  appellants,  and  the  whole  case  opened.  {247} 

THE  appellees  filed  their  bill  in  the  Circuit  Court  of  the  Unit- 
ed States,  (or  the  district  of  Ohio,  praying  a  discovery;  and  that 
the  defendants  may  convey  to  the  complainants  such  a  title  as 
they  have  acquired,  to  a  lot  of  ground  in  the  town  of  Cincin- 
nati, and  deliver  up  the  possession  acquired  by  them;  and  also 
that  they  account  for  the  profits;  and  for  general  relief. 

The  title  set  up  by  the  complainants,  was  alleged  to  be  de- 
rived from  a  receipt  given  by  Abraham  Garrison,  in  whom  the 
title  to  the  lot  was  then  vested,  which  receipt  was  in  the  follow- 
ing terms : — 

'^Received,  Cincinnati,  10th  September  1799,  of  Wm.  tod 
Vol.  I.  Hh 


SUPREME  COURT. 


(Findlay  et  al.  va.  Ilinde  &  Wife.) 
Michael  Jones,  fifty  pounds  thirteen  shillings  and  three  pence, 
in  part  of  a  lot  opposite  Mr.  Conn's,  in  Cincinnati,  for  two  hun- 
dred and  fifty  dollars,  which  I  will  make  them  a  warrantee  deed 
for  the  same,  on  or  before  the  twentieth  day  this  instant. 
Test,  Jacob  Awl.  Signed,    Abraham  Garrison." 

And  from  a  deed,  executed  on  the  following  day,  by  which 
Abraham  Garrison,  for  the  consideration  of  250  dollars,  con- 
veyed the  lot  to  William  and  Michael  Jones,  which  deed  was 
said  to  have  been  lost  by  time  and  accident.  The  lot  was,  by 
subsequent  conveyances,  claimed  to  be  vested  in  the  complain- 
ants. No  affidavit  is  attached  to  the  bill,  showing  that  the  deed 
was  not  in  the  complainants'  possession,  or  setting  forth  that  it 
had  been  so  lost  or  destroyed. 

To  this  bill,  the  defendants,  James  Findlay,  Charles  Vattier, 
William  Ly tie,  and  Robert  Ritchie,  answered  separately ;  and 
a  decree  was  entered  against  the  other  defendants  for  costs,  the 
bill  having  been  taken  pro  cor^e^so  against  them,  they  not  hav- 
^g  answered. 

After  hearing,  this  Court  gave  a  decree  against  the  defend- 
ants who  had  answered;  and  all  the  defendants  appealed  to  this 
Court 

The  bill,  answer,  exhibits,  and  depositions,  showed  a  case 
containing  many  controverted  facts  and  allegations;  and  the 
questions  of  law  arising  upon  the  same,  were  elaborately  argued 
by  Mr.  Webster  and  Mr.  Caswell,  for  the  appellants;  and  by 
Mr.  Dodridgc  and  Mr.  Jones,  for  the  appellees. 

The  decision  of  this  Court,  by  which  the  decree  of  the  Cir- 
cuit Court  of  Ohio  was  reversed,  and  the  cause  remanded  for 
further  proceedings,  was  upon  two  questions  of  chancery  prac- 
tice; which  were  raised  by  the  counsel  for  the  appellants. 

1.  The  Court  have  decreed  relief  to  the  complainants,  on  the 
bare  suggestion  that  the  deeds  once  existed,  which  are  lost, 
when  no  affidavit  is  attached  to  the  bill,  showing  that  the  deeds 
were  not  in  complainant's  possession ;  and  without  such  an  affi- 
davit a  Court  of  Chancery  has  no  jurisdiction  of  the  cause. 
The  appellants  cited  the  following  cases,  to  show  the  error  of 
this  proceeding.  MitfonTs  PL  52,  IVZ  2  Fere  fFUliainSj  540, 
541.  3        17.  132.  4  John.  CJu  Rep.  297. 

2.  The  complainants  not  having  shown  a  deed  from  Garri- 
son to  the  Jones's,  must  rely  upon  the  receipt  from  Garrison  to 
the  Jones's,  as  an  equitable  title;  and  if  they  claim  that  equita- 
ble right,  they  of  course  must  make  Garrison,  the  elder,  and  the 
Jones's,  parties  to  the  suit.  Upon  this  point,  the  counsel  for  the 
appellants  cited  Simms  vs.  Guthrie  and  others.  9  Crunch  25. 

No  opinion  having  been  expressed  by  the  Court,  upon  the 
merits  of  the  cause,  or  upon  the  general  questions  presented  by 
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the  counsel;  it  is  not  deemed  proper  to  state  the  arguments  of 
counsel,  in  this  report 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court.-— 

This  is  a  contest  for  lot  number  86,  in  the  city  of  Cincinna- 
ti.  The  appellees,  who  were  complainants  in  the  Court  below, 
claim  the  lot,  in  right  of  the  complainant,  Belinda,  as  half-sis- 
ter and  heir  at  law  of  Thomas  Doyle,  Jun.  only  son  of  Thomas 
Doyle,  the  elder. 

In  the  year  1795,  Abraham  Garrison  became  the  proprietor, 
and  was  seised  in  fee  of  the  lot  in  controversy. 

The  bill  charges,  that  on  the  10th  of  September,  1799,  Abra- 
ham Garrison,  being  so  seised,  sold  the  lot  to  William  and 
Michael  Jones,  brothers,  and  partners  in  trade,  for  the  price 
of  250  dollars ;  part  of  which  being  paid,  the  said  Abraham 
Garrison  gave  a  receipt  for  the  same,  binding  himself  to  con- 
vey; which  receipt  is  annexed,  and  made  part  of  the  bill:  That  a 
few  days  after,  the  said  Abraham  Garrison  made  a  deed  of 
conveyance,  attested  by  two  witnesses,  to  the  Jones's,  for  the 
lot ;  which  deed  has  been  lost  by  time  and  accident :  That  oa 
the  26th  of  March,  1800,  William  Jones,  in  behalf  of  the  firm 
of  William  and  Michael  Jones,  conveyed  the  lot  to  Thomas 
Doyle,  jun.;  and  that  although  the  intention  of  that  conveyance 
was  to  pass  the  title  of  both  partners,  and  is  in  equity  good  for 
that  purpose ;  yet,  as  it  did  not  pass  the  legal  title  of  Michael 
Jones,  he  has  since,  in  the  year  1819,  for  the  purpose  of  con- 
firming  the  title  of  the  complainants,  made  a  deed  of  confirm^ 
ation  to  the  complainant,  Thomas  S.  Plinde. 

Various  other  matters  are  stated  in  the  bill,  as  strengthen- 
ing and  continuing  the  equitable  right  of  the  complainants,  in 
right  of  the  said  Belinda,  as  heir  at  law  of  Thomas  Doyle^ 
jun. 

The  bill  charges,  that  the  defendants  have  fraudulently,  and 
with  notice  of  the  claim  of  Thomas  Doyle,  jun.  and  of  the 
complainants,  subsequently,  obtained  conveyances  of  the  legal 
title,  from  and  under  Abraham  Garrison,  and  seeks  discovery 
and  relief. 

The  defendants,  James  Findlay,  W^illiam  Lytle,  Charles 
Vattier,  and  Robert  Ritchie,  answered;  and  the  bill  was  taken 
as  confessed,  against  the  other  defendants,  for  want  of  answer. 

The  answer  put  in  issue,  generally,  the  allegations  of  the 
bill,  and  the  title  of  the  complainants ;  but  it  is  not  at  present 
necessary  to  say,  whether  they  do  or  do  not,  sufiicieutly,  deny 
notice. 

It  appears,  from  the  answers,  and  title  deeds  filed  in  the 
cause,  that  all  the  defendants,  as  well  those  who  have  not  an- 
swered, as  those  who  have,  are  interested  in  defending  the  title 
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of  the  lot :  they  standing  in  relation  to  each  other  as  vendors, 
warrantees,  and  vendees. 

At  the  hearing  of  the  cause,  in  the  Circuit  Court,  the  de- 
fendants; Vattier  and  Ritchie,  were  decreed  to  convey  to  the 
complainants;  and  costs  were  decreed  against  ail  the  defend- 
ants; and  all  of  the  defendants  have  joined  in  the  appeal  to  this 
Court 

The  appellants  contend,  that  the  decree  is  erroneous,  upon 
several  grounds,  which  have  been  very  elaborately  argued  at 
the  ban  Among  these,  two  preliminary  objections  have  been 
raised,  to  the  regularity  of  the  proceedings  and  decree ;  and  if 
either  of  them  be  sustained,  it  will  be  unnecessary  to  consider 
the  more  important  objections  made  to  the  decree,  upon  the 
merits  of  the  conflicting  claims  of  the  parties. 

The  first  preliminary  objection  is,  that  no  affidavit  of  the 
loss  of  the  deed,  from  Garrison  to  the  Jones's  **  by  time  and 
accident,"  as  charged  in  the  bill,  was  made  and  annexed  to 
the  bill. 

In  support  of  this  objection,  the  counsel  for  the  appellants 
have  cited  numerous  authorities,  to  prove,  that  when  the  loss 
of  a  deed,  or  other  instrument,  is  made  the  ground  for  coming 
into  a  Court  of  Equity,  for  discovery  and  relief,  an  affidavit  of 
its  loss  must  be  made,  and  annexed  to  the  bill— and,  that  the 
absence  of  such  affidavit,  is  good  cause  of  demurrer  to  the 
bill.  But  no  case  has  been  cited,  and  none  is  recollected,  in 
which  it  has  been  decided,  that  although  the  party  charged, 
failed  to  demur  for  that  cause,  but  answered  over  to  the  bill, 
or  permitted  it  to  be  taken  for  confessed,  by  default,  against 
him,  yet  the  absence  of  the  affidavit  is  sufficient  cause  for  a 
reversal  of  the  decree. 

If  such  a  decided  case  were  shown,  we  should  exceedingly 
doubt  its  reason  and  authority. 

The  objection  appears  to  us  to  be  of  that  character,  which 
ought  to  be  made  at  the  earliest  practicable  stage  of  the  cause; 
and  if  not  then  made,  should  be  considered  as  waived.  Upon 
the  face  of  the  bill  there  is  an  apparent  jurisdiction,  and  the 
use  of  the  affidavit  is  only  to  shoWjpnVna /acic,  the  truth  of  the 
matter. 

It  is  not  like  the  cases  in  which  there  is  an  apparent  want  of 
equity,  on  the  face  of  the  bills,  admitting  all  the  facts  stated 
to  be  true;  nor  like  the  case,  in  which  it  is  apparent,  on  the 
face  of  the  bill,  that  a  Court  of  Equity  could  have  no  jurisdic- 
tion of  the  matters  charged.  In  such  cases,  although  a  de- 
murrer will  be  to  the  bill,  yet  none  is  necessary ;  inasmuch  as 
there  is  either  an  absolute  want  of  equity,  or  of  jurisdiction. 

We  think  the  supposed  former  existence  and  loss  of  the  deed 
from  Garrison  to  the  Jones's,  was  not  the  only  ground  for  ap- 
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pealing  to  a  Court  of  Equity  for  relief.  If  the  deed,  as  stated 
in  the  bill,  were  produced,  it,  in  consequence  of  not  being 
proved,  or  acknowledged  and  recorded,  would  be  insufficient 
as  a  legal  title  against  subsequent  purchasers,  without  notice. 
The  complainants  had  a  right  to  a  discovery,  upon  the  ground 
of  notice,  against  the  defendants;  and  if  notice  should  be 
brought  home  to  them,  the  complainants  had  a  right  to  relief, 
by  a  decree  quieting  the  title,  &c. 

Ag^in :  If  the  complainants  should  fail,  as  we  think  they 
have  failed,  to  prove,  by  competent  and  satisfactory  evidence, 
the  former  existence,  execution,  and  contents  of  a  formal  deed 
of  conveyance,  sufficient  to  pass  the  legal  title ;  we  perceive  no 
reason  why  they  might  not  rely  upon  the  executory  contract 
contained  in  the  receipt ;  and  in  this  latter  view  of  the  case, 
the  jurisdiction  of  the  Court  of  Equity  is  unquestionable  ;  and 
a  general  demurrer  to  the  whole  bill,  for  want  of  an  affidavit, 
would  not  be  sustainable.  At  most,  a  demurrer  to  only  so 
much  of  the  bill  as  stated  and  relied  on  the  deed,  could  have 
been  maintained  for  want  of  an  affidavit  of  its  loss. 

The  second  preliminary  objection  to  the  proceedings  and  de* 
cree,  is  the  want  of  proper  parties. 

It  has  been  argued,  for  the  appellants,  that  Abraham  Garri- 
son was  a  necessary  party;  and,  that  as  the  complainants  claim 
through  him  by  an  executory  contract ;  he  ought  to  have  been 
before  the  Court  before  any  decree  could  be  made  against  the 
defendants;  who  also  claim  through  and  under  him,  by  a  subse- 
quent conveyance  of  the  legal  title. 

The  counsel  for  the  appellees  endeavoured  to  overcome  this 
objection,  by  arguing,  that  the  deed  from  Garrison  to  the 
Jones's,  conveyed  the  title  from  him  to  them;  that  the  contract 
was,  therefore,  not  executory,  but  executed  between  Garrison 
and  the  Jones's;  and  further,  if  it  were  not  so,  that  there  was 
no  necesssity  for  bringing  Garrison  before  the  Court;  he  hay- 
ing conveyed  away  the  legal  title  to  the  appellants ;  and  that 
therefore  no  decree  could  be  made  against  him. 

We  have  already  said,  the  evidence  in  the  cause  does  not 
establish  a  formally  executed  conveyance  from  Garrison  to  the 
Jones's,  sufficient  to  convey  the  legal  title  ;  and  that  the  com- 
plainants are  therefore  driven  to  rest  their  case  upon  the  exe- 
cutory contract,  contained  in  the  receipt. 

Under  this  aspect  of  the  case,  was  it  necessary  to  make  Gar- 
rison a  party,  to  enable  the  Court  to  pronounce  a  decree  be- 
tween the  parties,  really  before  the  Court? 

In  the  case  of  Symmes  V8,  Guthrie,  9  Cranch^  25,  this  Court 
declared  the  general  rule  to  be,  that,  "regularly,  the  claimants 
who  have  an  equitable  title,  ought  to  make  those  whose  title 
they  assert,  as  well  as  the  person  for  whom  they  claim  a  con- 
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▼eyance,  parties  to  the  suit,"  **  And  that  for  omitting  to  do 
SO9  an  original  bill  may  be  dismissed." 

In  the  case  of  Mallon  and  others  vs,  Hinde,  IS  fflieat,  193. 
1969  the  complainants  claimed  a  survey  in  the  military  district, 
in  Ohio,  by  virtue  of  certain  executory  contracts,  with  Elias 
Langham,  and  the  heirs  of  Sarah  Beard;  and  sought,  by  their 
bill  against  Hinde,  to  obtain  a  conveyance  from  him  of  the  le- 
gal title;  which,  it  was  alleged,  he  had  fraudulently  obtained, 
"with  notice  of  the  complainants'  prior  equity.  Langham,  and 
the  heirs  of  Sarah  Beard,  were  not  made  defendants;  and  for 
that  cause,  the  decree  was  reversed.  There  is  no  distinction, 
in  principle,  between  that  case  and  this.  In  that  case,  this 
Court,  in  delivering  its  opinion,  hold  the  following  language: 
•*  For  the  appellees,  it  is  insisted  the  proper  parties  are  not  be- 
fore the  Court,  so  as  to  enable  the  Court  to  decree  upon  the 
merits  of  conflicting  claims.    And  we  are  all  of  that  opinion." 

The  complainants  can  derive  no  claim  in  equity  to  the  sur- 
vey, under  or  through  Langham's  executory  contract  with 
the  Beards,  unless  these  contracts  be  such  as  ought  to  be  de- 
creed against  them,  specifically,  by  a  Court  of  Equity."  "  How 
can  a  Court  of  Equity  decide,  that  these  contracts  ought  to  be 
specifically  decreed,  without  hearing  the  parties  to  them  ?  Such 
a  proceeding  would  be  contrary  to  the  rules  which  govern 
Courts  of  Equity,  and  against  the  principles  of  natural  jus- 
tice." 

This  reasoning  applies  with  equal  force  to  the  case  at  bar. 
Here,  however  perfect  all  the  other  links  may  be  in  the  chain 
of  the  complainant  Belinda's  equitable  title  to  the  lot  in  con- 
test, she  can  have  no  claim  to  it  in  equity,  but  through  and  un- 
der the  executory  contract  of  Garrison  with  the  Jones's.  Garri- 
son has  a  right  to  contest  the  equitable  obligation  of  that  con- 
tract. No  deci*ee  can  be  made  for  the  complainants,  without 
first  deciding,  that  the  contract  of  Garrison  ought  to  be  speci- 
fically decreed.  He  might  insist  the  purchase  money  had  not 
been  paid,  or  make  various  other  defences.  It  is  not  true,  that 
if  he  were  made  a  party,  no  decree  could  be  made  against  him. 
It  might  not  be  necessary  to  require  him  to  do  any  act,  but  it 
would  be  indispensable  to  decide  against  him  the  invalidity  of 
his  obligation  to  convey,  and  overrule  such  defence  as  he  might 
make;  and  if  the  purchase  money  had  not  been  paid,  to  provide 
by  the  decree  for  its  payment,  before  any  decree  could  be  made 
against  the  defendants  holding  the  legal  title.  We  are  all  of 
opinion,  that  upon  this  second  preliminary  objection,  the  de- 
cree of  the  Circuit  Court  must  be  reversed. 

A  question  of  some  difficulty  presents  itself,  as  to  the  extent 
of  the  reversal.  The  decree  of  the  Circuit  Court  directs  the 
defendants,  Ritchie  and  Vattier,  to  convey  certain  portions  of 


JANUARY  TERM,  1888. 


a47 


(FindUy  et  aL  w.  Hinde  &  Wife.) 
the  lot  of  ground ;  and  awards  costs,  generally,  against  all  the 
defendants.  There  is  no  doubt,  the  defendants,  against  whom 
there  is  only  a  decree  for  costs,  could  not  appeal  alone,  from 
the  decree  of  costs.  But  the  defendants,  below,  have  all  appeal- 
ed together,  and  although  some  of  them  hold  the  legal  title  to 
the  lot,  yet  they  all  have  an  interest  in  defending  the  title; 
standing  as  they  do,  in  the  relation  of  vendors  and  warrantees, 
and  vendees.  Under  these  circumstances,  we  think  the  reversal 
should  be  general,  as  to  all  of  the  appellants,  and  the  whole 
case  opened.  And  we  are  the  more  inclined  to  adopt  this 
course*  because,  so  numerous,  and  so  great,  have  been  the  irre- 
gularities in  conducting  the  cause  in  the  Court  below,  from  its 
commencement  to  its  termination,  by  decree;  that  it  seems  im« 
practicable  that  justice  be  done  between  the  parties,  without 
sending  the  cause  back,  as  to  all  the  parties;  with  directions, 
that  the  complainants  have  leave,  if  asked  by  them,  to  amend 
their  bill,  and  make  the  proper  parties ;  and  to  proceed  dt  novo 
in  the  cause,  from  filing  such  amended  bill. 

This  cause  came  on,  &c.  on  consideration  whereof.  It  is  the 
opinion  of  this  Court,  that  there  is  error  in  the  proceedings  and 
decree  of  said  Circuit  Court,  in  this,  that  Abraham  Garrison 
ought  to  have  been  made  a  party,  but  was  not,  before  a  decree 
was  made  between  the  parties  in  the  cause.  Whereupon  it  is 
adjudged,  decreed,  and  ordered,  that  the  decree  of  said  Circuit 
Court,  for  the  district  of  Ohio,  in  this  cause,  be  and  the  same 
is  hereby  wholly  reversed,  annulled,  and  set  aside.  And  it  is 
further  ordered,  that  the  cause  be  remanded  to  the  Court  from 
whence  it  came,  with  instructions  to  permit  the  complainants, 
upon  application  for  that  purpose,  to  amend  their  bill,  and  to 
make  proper  parties,  and  to  proceed  de  novo  in  the  cause,  from 
(  he  filing  of  such  amended  bill,  as  Law  and  Equity  may  require. 
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Old  Gr^vnt,  on  the  demise  of  Samuel  Meredith,  Plaintiff 
IN  Error,  vs.  John  M'Kee,  for  the  use  of  the  Bank  of 
THE  Commonwealth  of  Kentucky. 

The  Court  will  not  take  jurisdiction  of  a  case,  where,  although  the  whole 
property  claimed  by  the  lessor  of  the  plaintiff  in  error  under  a  patent, 
and  which  was  recovered  in  ejectment,  exceeded  two  thousand  dollars ;  the 
title  to  a  lot  of  ground,  part  of  the  whole  tract,  which  was  of  less  value 
than  five  hundreid  dollars,  was  only  involved  in  the  case  before  the  Court. 

MR.  WICKLIFFE  moved  to  dismiss  this  cause,  which  was 
brought  by  a  writ  of  error  from  the  Circuit  Court  of  the  district 
of  Kentucky;  on  the  ground,  that  the  property  in  controversy 
was  not  of  the  value  of  two  thousand  dollars;  although  the 
whole  property  owned  by  the  lessor  of  the  plaintiff  in  errror, 
was  under  a  patent,  and  which  was  recovered  in  the  ejectment, 
is  one  thousand  acres;  yet,  the  title  to  a  lot  in  the  town  of  Fal- 
mouth, of  less  value  than  five  hundred  dollars,  held  under  the 
patent,  is  only  involved  in  this  case,  and  can  only  be  affected 
by  the  decision  of  this  Court. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court — 

This  is  a  writ  of  error  to  a  judgment  of  the  Court  of  the 
United  States,  for  the  Seventh  Circuit,  and  the  district  of  Ken- 
tucky, awarding  restitution  of  lot  No.  108,  in  the  town  of  Fal- 
mouth, to  the  defendants  in  error;  who  had  been  turned  out  of 
possession,  by  virtue  of  a  writ  of  habere  facias  possessionem^  is- 
sued on  a  judgment  in  ejectment,  in  favour  of  the  plaintiff  in 
error. 

Previous  to  the  institution  of  the  suit,  the  town  of  Falmouth 
had  been  laid  out,  in  pursuance  of  an  Act  of  Assembly,  and  lot 
No.  108  had  been  sold  and  conveyed  to  George  Hendricks. 
The  law  establishing  the  town  of  Falmouth,  directed  that  the 
lots  should  be  sold,  subject  to  the  condition  of  making  certain 
improvements  thereon,  within  seven  years;  on  failure  to  do 
which,  the  trustees  are  empowered  to  enter  on  any  lot  not  im- 
proved, and  sell  it  again.  These  improvements  were  not  made 
on  lot  No.  108. 

The  defendant  in  error  moves  to  quash  the  writ  of  error,  be- 
cause the  matter  in  controversy  is  not  of  the  value  of  2,000  dol- 
lars. The  motion  is  resisted,  because  the  whole  property 
which  was  recovered  in  the  ejectment,  may  be  considered  as 
involved  in  this  motion ;  since  each  tenant  may  move  separate- 
ly for  an  award  of  restitution,  on  the  supposition  that  the  re- 
gularity of  the  proceedings,  under  the  law  by  which  the  town 
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was  established,  and  the  lots  sold,  may  be  examined ;  on  this 
motion,  the  plaintiff  in  error  has  brought  that  subject  into  view, 
and  has  discussed  it  fully.  But  the  Court  is  of  opinion,  that 
the  question  of  title  cannot  be  considered  on  this  writ  of  error. 
The  town  of  Falmouth  was  separated  from  the  tract  out  of 
which  it  was  taken,  and  this  lot  was  sold  before  the  suit  was 
instituted ;  neither  the  trustees  of  the  town,  nor  the  proprietors 
of  the  lot,  were  parties  to  that  ejectment.  The  motion  to  award 
restitution,  therefore,  involved  nothing  further  than  the  lot  to 
which  the  party  prayed  to  be  restored ;  and  as  that  is  not  of  the 
value  of  2,000  dollars,  the  Court  has  no  jurisdiction.  The  writ 
of  error  is  to  be  dismissed. 

Writ  of  error  dismissed  for  want  of  jurisdiction;  it  not  ap- 
pearing that  the  value  of  the  premises,  in  this  suit,  is  two 
thousand  dollars. 


Vol.  I.  1 ; 
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William  Konig,  who  is  an  Alien,  Plaintiff  bklow,  vs.  Wil- 
liam Bayard^  William  Bayard,  jr.  Robert  Bayard,  and 
Jacob  Le  Roy,  Citizens  of  the  State  of  New-York. 

A  stranger  to  the  drawer  and  endorser  of  a  non-accepted  bill  of  exchange, 
may  intervene  supra  protest,  to  pay  the  same  for  the  honour  of  an  endor- 


It  is  no  objection  to  this  intervention,  that  it  has  been  done  at  the  request, 
and  under  the  guarantee  of  the  drawees  of  the  bill ;  who  had  refused  to 
accept  or  pay  the  same.  The  arrangements  made  by  the  payer  of  the  dis- 
honoured bill,  with  the  drawee,  by  which  he  was  to  be  protected  from 
loss,  do  not  affect  the  liability  of  the  party  to  the  bill,  for  whose  honour 
H  has  been  paid.  {262{ 
If  A,  at  the  request  of  the  drawee  of  a  bill  of  exchange,  and  under  his 
guarantee,  accept  and  pay  the  bill,  supra  protest,  for  uie  honour  of  the 
endorser,  the  party  against  whom  suit  is  brought  for  the  amount  piud, 
may  avail  himself  of  every  defence  which  he  could  have  had,  if  the  bill 
had  been  paid  supra  protest,  for  the  honour  of  the  endorser,  by  the  draw- 
ee, and  suit  brought  tor  the  same.  {262} 

THIS  was  an  action  of  assumpsit,  instituted  in  the  Circuit 
Court  of  the  United  States,  for  the  southern  Circuit  of  New- 
York  ;  by  William  Konij^,  a  merchant  of  Amsterdam,  carrying 
on  business  under  the  firm  of  William  Konig  Sc  Co.  against 
the  defendants,  merchants  in  New-York,  trading  under  the 
firm  of  Le  Roy,  Bayard  &c  Co. 

The  action  was  upon  a  foreign  bill  of  exchange,  and  the  de- 
claration charges,  that  the  same  was  drawn  at  Baltimore,  on 
the  2d  day  of  September,  1822,  by  John  C.  Delprat,  on  N.  & 
J.  &  R.  Van  Staphorst,  of  Amsterdam,  in  Holland,  at  sixty 
days  sight,  for  21,500  florins,  in  favour  of  the  defendants,  and 
made  payable  to  them,  or  order.  That  the  defendants,  on  the 
fourth  of  September,  in  the  same  year,  endorsed  the  same  to 
L.  H.  Huder,  who  endorsed  it  to  Rougemont  &  Behrends — 
and  that  they,  on  the  25th  of  November,  1822,  presented  the 
bill,  (the  same  being  unaccepted  and  unpaid,)  to  the  drawees, for 
acceptance,  by  whom  acceptance  was  refused,  and  the  bill  pro- 
tested for  non-acceptance ;  and  that  the  plaintiff  on  the  same 
day, at  Amsterdam,  to  prevent  the  bill  from  being  sent  back  to 
the  defendants,  did,  under  that  protest,  and  for  the  honour  and 
account  of  the  defendants,  accept  the  bill,  in  writing,  and  gave 
notice  thereof  to  the  defendants. 

That  the  bill  was  afterwards,  and  before  payment,  endorsed 
by  Rougemont  Sc  Behrends  to  N.  M.  Rothschild,  who  endors- 
ed it  to  M.  Rothschild  &  Sons,  who  endorsed  'it  to  B.  J.  De 
Jongh  &  Fils;  and  the  last  endorsees,  when  the  bill  became  due 
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and  payable,  viz.  on  the  25th  of  January,  1823,  at  Amsterdam, 
presented  it  to  the  drawees  for  payment;  that  payment  was  re- 
fused; and  the  holders,  being  the  last  endorsees  aforesaid,  caus- 
ed the  bill  to  be  protested  for  non-payment;  and  the  plaintiff 
thereupon,  upon  the  protest,  and  for  the  honour  and  account 
of  the  defendants,  the  first  endorsers,  paid  the  bill  to  B.  J.  De 
Jongh  &  Fils,  together  with  two  thousand  guilders  for  the  cost 
of  the  protest,  and  other  charges,  and  gave  due  notice  thereof 
to  the  defendants. 

The  declaration  also  contained  the  usual  money  counts;  up- 
on which  the  general  issue  was  pleaded;  and  upon  the  trial  of 
the  cause,  a  verdict  was  taken  for  the  plaintiff,  lor  9852  dollars 
78  cents;  subject  to  the  opinion  of  the  Court  on  the  following 
case;  with  liberty  to  either  party  to  turn  the  same  into  a  sp©- 
cial  verdict,  or  bill  of  exceptions. 

It  was  admitted  that  the  bill  was  drawn  by  John  C.  Del- 
prat,  in  favour  of  defendants;  and  that  on  the  18th  day  of  Oc- 
tober, 1822,  the  defendants  endorsed  it,  and  transmitted  it  to 
Messrs.  Rougemont  &  Behrends,  at  London;  and  that  after- 
wards the  bill  was  endorsed  by  Messrs.  Rougemont  &  Behrends 
to  N.  M.  Rothschild,  who  endorsed  it  to  M.  Rothschild  8c 
Sons,  who  endorsed  it  to  B.  J.  De  Jongh  &  Fils,  as  charged 
in  the  declaration.  And  in  order  to  prove  that  the  bill  was  duly 
protested  for  non-acceptance  and  non-payment,  and  that  after 
the  same  was  so  protested  for  non-acceptance,  the  same  was 
accepted,  supra  protest,  by  the  plaintiff,  for  the  honour  and  ac- 
count of  the  defendants,  the  endorsers ;  and  that  after  the  said 
bill  was  protested  for  non-payment,  the  same  was  paid,  stipra 
protest,  by  the  plaintiff,  for  the  honour  and  account  of  the  de- 
fendants, the  endorsers;  the  plaintiff  read  in  evidence  the  pro- 
test for  non-acceptance  and  non-payment,  which  were  admitted 
by  the  counsel  of  the  defendants  to  be  read  in  evidence  for  that 
purpose. 

The  endorsements  on  the  bill  were : 

Pay  Mr.  L.  Huder,  or  order,  value  received.  New- York, 
4th  Sept  1822.  Signed,  Le  Roy,  Bayard  &  Co.  Pay  to  the 
order  of  Messrs.  Rougemont  &  Behrends,  of  London,  value  in 
account.  New- York,  1st  October,  1822.  Signed,  L,  H.  Hu- 
der* Dec.  28,  No.  279,  presented  for  stamp  at  Amsterdam, 
22d  Nov.  1822.  Received  with  the  augmentation,  fl.  13  75. 
Signed,  Elv ester. 

The  protest  for  non-acceptance,  stated,  that  on  the  applica- 
tion of  the  notary  to  the  drawees,  N.  &  J.  &  R,  Van  Staphorst, 
Amsterdam,  they  refused  to  accept  the  bill,  stating,  •*that 
whereas  the  drawer  has  quite  wrongfully  drawn  his  bill,  we, 
therefore,  cannot  accept  the  same,  and  moreover  regret,  that 
in  order  to  preserve  our  just  rights  against  him,  (meaning  the 
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drawer,)  wc  cannot  even  interfere  in  behalf  of  those  to  whom 
this  bill  was  passed.'* 

The  protest  also  stated  the  following  "  Act  of  Interven- 
tion:" 

And  forthwith  appeared  and  came  forward,  those  same  gen- 
tlemen^  Messrs.  Wm.  Konig  &  Co.,  who  declared  that  they 
were  actually  ready,  on  account,  and  for  the  honour  of  the  firm 
of  Messrs.  Le  Roy,  Bayard  &  Co.  as  endorsers  upon  this  same 
bill  of  exchange^  to  accept  the  said  bill,  and  for  the  purpose  of 
paying  the  amount  thereof  on  the  day  of  its  maturity ;  and  ac- 
cordingly, the  same  gentlemen,  Messrs.  Wm.  Konig  &  Co.,  in 
fact  did,  and  have  signed  the  same. 

The  protest  for  non-payment,  stated  the  same  answer  to  have 
been  given  by  the  drawees,  when  payment  of  the  bill  was  de- 
manded, as  made  when  acceptance  was  applied  for,  and  also 
that,  after  the  protest  for  non-payment 

Subsequently,  the  gentlemen,  Messrs.  Konig  &  Co.  com- 
mission merchants,  residing  in  this  city,  at  the  Cloveniers 
Burgwal,  duly  patented  for  the  past  year,  as  appears  by  their 
certificate,  dated  24th  June,  No.  1333,  to  us  the  Notaries  exhi- 
bited, who,  after  having  previously  examined  and  read  the 
aforecopied  bill  of  exchange,  as  likewise  this  present  protest, 
declared,  that  they,  in  consequence  of  their  acceptance,  under 
protest,  should  honour  and  pay  this  bill  of  exchange,  and 
which,  in  fact,  they  have  done,  for  the  honour  and  on  account 
of  Messrs.  Le  Roy,  Bayard  Sc  Co.,  as  the  first  endorsers  there- 
on, reserving,  at  the  same  time,  their  right  against  them,  and 
all  the  others  thereby  interested. 

The  following  letters  were  offered  in  evidence  on  the  part  of 
the  defendants,  and  objected  to  on  the  part  of  the  plaintiff;  but 
the  objection  being  overruled  by  the  Court,  they  were  read  in 
evidence  ^  follows?— 

Messrs.  Rougemont  Sc  Behrends,  London. 

New-York,  mh  October  1822. 
Gentlemen — We  have  now  simply  to  request  you  to  obtain 
acceptance  of  the  enclosed  draft ;  we  do  not  wish  it  negotiated 
until  it  should  be  first  accepted,  either  for  the  honour  of  the 
drawer,  or  for  ours  and  endorsers ;  we  only  wish  that  it  may 
appear  as  having  been  sent  to  you  for  negotiation  by  the  last 
endorser.  It  is  drawn  by  the  agent  of  the  Amsterdam  house, 
and  as  we  enclose  it  as  such,  we  wish  it  to  be  returned  with  the 
regular  formality  of  law,  should  it  not,  contrary  to  our  expec- 
tations, be  accepted. 

With  respect,  we  are,  &|C. 

Le  Roy,  Bayard  &  Co. 
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It  was  admitted,  that  the  above  letter  was  not  transmittedf 
nor  the  contents  thereof  communicated  by  Messrs.  Rougemont 
and  Behrends,  to  the  plaintiff. 

Rougemont  &  Behrenos  to  Messrs.  William  Konio  Sc  Co. 
Amsterdam. 

London^  19/ A  November  1822. 

We  beg  you  to  have  the  enclosed  accepted  1st  of  fl.  21,500, 
60  days  on  N.  &  J.  &  R.  Van  Staphorst,  and  hold  the  same  to 
the  disposal  of  the  2d,  3d,  and  4th.  You  will  oblige  me  by 
mentioning  the  day  of  acceptance,  and,  in  case  of  refusal,  you 
will  have  the  bill  protested.  If  accepted,  please  let  us  know 
the  amount  of  stamp  duties,  8cc. 

The  defendants  also  read  in  evidence  the  following  extracts 
of  letters  from  the  plaintiff  to  Rougemont  £c  Behrends. 

AimtcTdarrUi       November  1822. 
Messrs.  Rougemont  Sc  Behrends,  London. 

We  had  this  pleasure  19th  instant,  and  are  to-day  in  posses- 
sion of  your  favour.  The  enclosed  ft.  21,500  on  N.  &  J .  8c  R. 
Van  Staphorst,  will  be  presented  for  acceptance,  and  kept  to 
the  disposal  of  duplicate;  for  stamp  duty  we  debit  you  in  post- 
age  account,  which  is  fl.  14.5s.  Messrs.  Van  Staphorst  have 
deferred  the  answer  whether  they  will  accept  said  bill  till  to- 
morrow. We  cannot  inform  you  of  the  result  until  Tuesday, 
and  in  case  of  refusal  will  forward  you  the  protest. 

Amaterdamy  26fh  of  Novefnber  1822. 
Messrs.  Rougemont  &  Behrends,  London. 

We  refer  to  our  respects  of  the  22d  instant  Messrs.  N.  8c 
J.  8c  R.  Van  Staphorst,  after  having  deferred  the  acceptance 
of  the  bill  of  fl.  21,500,  60  days,  till  yesterday,  now  refuse  to 
accept;  we  had  also  the  bill  presented  for  non-acceptance,  at 
the  same  time  honouring  it  lor  account  of  Le  Roy,  Bayard  8c 
Co.  in  New-York.  The  bill  has  also  been  accepted  on  the  25th 
of  November,  and  will  be  due  on  the  24th  of  January  next. 
We  will  keep  it  at  the  disposition  of  the  1st,  3d,  or  4th,  or  any 
copy  authenticated  by  your  endorsement. 

They  also  read  in  evidence  the  following  letters  from  the 
plaintiff  to  the  defendants. 

Amsterdam,  QGth  of  November  1822. 
Messrs.  Le  Rov,  Bayard  &  Co.  New-York. 

Gentlemen — Having  been  charged  by  Messrs.  Rougemont  8i; 
Behrends  of  London,  to  procure  the  acceptance  of  a  second  of 
exchange  of  bill  of  fl.  21,500,  Mr.  John  C.  Delprat  at  Balti- 
more, of  2d  September,  to  your  order,  on  Messrs.  N.  8c  J.  8c 
R.  Van  Staphorst  These  gentlemen  have  refused  to  accept 
it,  expressing  their  regret  at  being  unable  on  this  occasion 
even  to  protect  your  signature,  and  save  you  heavy  damages. 
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We  have  determined  to  offer  it,  on  the  assurance  that  this  iw- 
tervention  would  be  agreeable  to  you,  and  we  remit  you  annex* 
cd,  in  consequence,  the  protest  for  non-acceptance,  and  the 
act  of  intervention  for  the  fl.  2 1,500,  becoming  due  24th  Janua- 
ry— accepted  25th  November  for  your  account  At  maturity 
we  will  send  you  all  the  papers  in  order,  and  as  it  appears  cer- 
tain that  Messrs.  Van  Staphorst  will  not  pay  the  draft  of  Mr. 
Delprat,  you  can  at  present  admit  that  you  will  leave  it  to  re- 
imburse us  this  intervention,  with  commission,  expenses^  and 
interest.  We  renew,  gentlemen,  on  this  occasion,  the  offer  of 
our  services,  desirous  that  it  may  be  agreeable  to  you  to  re- 
quire them. 

JJmsterdamj  QSth  January  1823. 
Messrs.  Le  Roy,  Bayard  &  Co.  New-York. 

Gentlemen — Wc  have  the  honour  to  confirm  our  letter  of 
26th  November,  of  which  a  triplicate  is  annexed,  and  to  inform 
you  that  Messrs.  N.  &  J.  &  R.  Van  Staphorst,  having  persist- 
ed in  their  refusal  to  pay  the  bill  of  exchange  of  fl.  21,500,  of 
Mr.  John  C.  Delprat  to  your  order  upon  them,  we  have  paid 
it  under  protest,  and  act  of  intervention,  for  your  honour. 

Accompanying  this  you  receive  the  papers  consisting  of  first 
draft  in  first  and  second.  2.  Protest  of  act  of  intervention.  3. 
Amount  relative  thereto.  Will  you,  gentlemen,  please  to  ac- 
knowledge the  accuracy  of  this  amount,  on  24th  January, 
fl.21,647,  and  credit  us  the  amount. 

Amsterdam^  9d  September  1823. 
Messrs.  Lk  Roy,  Bayard  &  Co.  New-York. 

Gentlemen — On  the  26ih  of  November  past  year,  we  inform- 
ed you  of  our  having  intervened  with  acceptance,  for  your  ho- 
nour and  account,  as  endorsers,  a  draft  of  fl.  21,500,  John  C. 
Delprat's  draft  60  ds.  sight,  Baltimore,  2d  September,  in  your 
favour,  protested  for  non-acceptance  against  the  said  drawer, 
while  on  the  28th  January  we  had  the  honour  to  inform  you 
that  we  had  paid  the  above  bill,  by  intervention,  for  your  ac- 
count; handing  you,  at  the  same  time,  the  original  bill  duly 
discharged,  together  with  necessary  protest  and  act  of  inter- 
Tention.  Since  that  time  we  have  only  received  your  lines  of 
the  31st  January  last,  by  which  you  thank  us  for  the  interven- 
tion made  by  us,  but  observe,  that  Messrs.  N.  &  J.  &  R.  Van  Stap- 
horst had,  at  the  same  time,  informed  you,  that  they  had  gua- 
rantied to  us  the  reimbursement  of  that  draft,  for  which  reason 
you  refer  us  to  these  gentlemen. 

To  our  letter  returning  to  you  duly  discharged,  and  paid  by 
us  for  your  account,  the  aforementioned  bill,  you  did  not  give 
us  any  reply.  Messrs.  N.  &  J.  &  R.  Van  Staphorst  have  only 
guarantied  us  in  case  we  should  not  be  able  to  recover  our  re- 
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Imbursement  from  you,  for  whose  account  we  intervened;  and 
they  are  thus  entitled  to  ask  from  us,  that  we  enforce  that  pay- 
ment from  you,  to  which  measure  that  guarantee  obIig;es  us,  and 
the  effect  of  which  we  cannot  but  maintain,  so  that,  in  order  to 
obtain  that  payment  which  you  owe  us,  we  have  now  valued 
this  day  on  you  at  sixty  days;  83,600,  83,400,  8U932.80,  order 
Gulian  Ludlow,  Esq.  at  the  exchange  of  50  sig. — ft. 22,332,  be- 
ing the  exact  amount  of  our  intervention,  together  with  inte- 
rest and  charges  to  this  day,  as  per  note  annexed*  which  we  re- 
commend to  your  protection,  and  request  you  to  honour  in 
payment  of  the  amount  expended  by  us  for  your  account  If 
you,  against  our  expectation,  refuse  to  pay  this  bill,  we  must 
inform  you,  that  we  have  given  our  most  strict  and  precise  or- 
der immediately  to  enforce  payment  by  force  of  law,  to  which 
purpose  we  must  then  demand  from  you  the  original  bill  paid, 
with  protest,  &cc.  which  we  request  and  authorize  you,  by  the 
present,  to  deliver  to  Gulian  Ludlow,  Esq.  of  your  city,  whom 
we  have  empowered  to  give  receipt  for  these  documents;  which 
are  our  property  till  you  have  paid  us  for  them.  We  are  oblige 
ed  to  do  this  act  of  devoir ;  in  order  to  obtain  final  reimburse^ 
mcnt;  while  we  hope  and  trust  you  cannot  take  this  measure^ 
necessary  to  us,  in  any  evil  lighL 

Wc  remain,  very  sincerely,  gentlemen. 

Your  most  obedient  servants, 

William  Konio  Sc  Co. 

The  following  letter  from  N.  &  J.  &  R.  Van  Staphorst  to  the 
defendants,  was  also  oifered  in  evidence,  and  objected  to  on  the 
part  of  the  plaintiff,  but  the  objection  being  overruled  by  the 
Court,  was  read,  as  follows : — 

Messrs.  Le  Roy,  Bayard  &  Co.  New- York. 

Amsterdam^  25th  November  1822. 

Gentlemen — We  confirm  our  last  respects  of  12th  inst.  and 
have  since  received  your  esteemed  letters  of  the  4th  and  5th 
ult.  first  of  which  accuses  receipt  of  our  sundry  letters  up  to 
the  23d  of  July,  inclusive. 

The  draft  advised  in  your  esteemed  favour  of  5th  ult.  60  days 
sight — No.  368^fl.  7,000— favour  John  Telfair,  meets  due  ho- 
nour at  presentation  to  the  debit  of  your  account.  We  have 
yesterday  received  letters  from  Mr.  Delprat,  dated  10th,  llth, 
and  15th  of  October,  of  which  we  cannot  fail  to  communicate 
in  a  few  words  the  purport.  It  is  such  as  wc  might  expect; 
instead  of  attempting  to  clear  up  any  of  the  distressing  items 
alluded  to  in  our  letters  to  him,  or  to  refute  any  of  the  argu- 
ments which  founded  our  conduct,  Mr.  D.  merely  falls  on  our 
circulars,  as  he  calls  them,  (written  at  the  time  to  only  four  of 
those  who  were  owing  us  moneys  at  Baltimore^  and  of  which 
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we  annex  copy  in  our  defence,)  as  having  injured  4ri9  credit; 
and  further  declaims  against  an  answer,  which  he  had  been  er- 
roneously informed  that  we  had  given  in  the  protest  of  one  of 
his  bills;  further,  Mr.  Delprat  chiefly  writes,  that  he  is  very 
desirous  to  have  his  accounts  closed,  and  sent  up  to  him;  so 
that,  all  items  being  properly  brought  therein,  it  may  be  ap- 
proved by  him,  and  our  intercourse  finally  closed.  We,  of 
course,  shall  not  be  backward  in  complying  with  that  wish ; 
and,  on  correctness  and  justice,  you  will  easily  believe  that  Mr. 
Delprat  can  safely  calculate.  When  we  wrote  to  you  our  last 
letters,  and  therein  stated  the  amount  drawn  by  Mr.  Delprat, 
so  much  above  any  thin^  that  prudence  or  correctness  warrant- 
ed, we  were  indeed  far  from  prepared  for  the  appearance  of  a 
fresh  draft  of  Mr.  D.,  valued  (as  the  French  term  it)  de  hut  en- 
bianc^  without  any  light  being  spread  by  tlie  letter  of  advice 
atttached  to  it. 

Fl.  21, 500— Baltimore,  2d  September,  at  60  ds.  sight  in  your 
favour.  This  draft,  confirmed  in  no  letter  of  Mr.  Delprat,  and 
dated  at  such  an  ominous  time,  was  calculated  to  yield  much 
matter  to  think  on.  If  Mr.  Delprat  knew  of  the  protests  of 
his  former  drafts,  to  what  ought  this  new  flourish  to  serve;  if 
not,  what  was  his  intention  by  drawing  such  a  large  sum  again 
over  and  above  all  his  former  dispositions;  a  valuation  which, 
placing  all  possible  folly  and  imprudence  on  our  side,  it  could 
not  yet  possibly  be  thought  that  we  should  honour  without  at- 
tempting to  explain  the  matter.  We  have  merely  to  express  our 
regret  at  observing  again  your  endorsement  on  the  .bill,  and 
notwithstanding  your  silence  in  your  last  favour  of  4th  and  5th 
instant,  with  regard  to  former  interventions,  in  fact  rather  dis- 
agreeable to  us,  and  whatever  might  be  the  intentions  of  Mr. 
D.  at  drawing  the  bill,  we  were  too  much  your  friends,  my 
dear  sirs,  not  immediately  to  come  forward  on  account  of  your 
signature;  but  consulting  our  legal  adviser  on  this  so  strange 
and  surprising  incident,  we  were  sorry  to  find  that  it  was  his 
positive  opinion,  that  in  this  peculiar  case  we  ought  not  to  value 
at  all  this  draft,  nor  in  the  least  manner  to  allow  that  such  a 
draft  might  properly  have  been  issued  by  the  drawer,  and  thus 
that  we  ought  not  to  consider  it  at  all,  nor  to  meddle  with  it  in 
the  least.  So  firm  was  our  counsel  in  that  idea,  that  he  was 
completely  against  our  intervening  on  behalf  of  any  endorser, 
as  being  prejudicial  to  the  system  we  ought  to  follow  with  re- 
gard to  this  bill ;  but  he  thought  that  it  was  proper  to  note  in 
the  protest  our  reason  for  non-acceptance  and  non-intervention. 
We  were  thus  put  in  a  disagreeable  position ;  as  on  the  one 
side  we  did  not  wish  to  act  contrary  to  his  advice,  and  to  de- 
part from  a  system  which  he  though  necessary  to  us;  and,  on 
the  other,  we  were  fully  determined,  at  all  events,  not  to  suffer 
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your  signature  to  go  back  without  being  honoured.  In  this 
predicament,  we  applied  to  our  friends  Messrs.  Wm.  Konig  8c 
Co.  who  had  the  said  bill  in  hand,  informed  them  of  the  wfiole 
case^  and  requested  these  gentlemen,  under  our  guarantee,  to  in- 
tervene on  behalf  of  your  signature,  with  acceptance  and  pay- 
ment of  above  bill;  which  favour  these  gentlemen  have  not  re- 
fused to  us,  so  that,  without  our  prejudice,  and  completely 
without  yours,  we  have  duly  protected  your  interest.  We  are 
well  persuaded  you  would  not  wish  us  to  have  done  any  act 
which  we  might  think  detrimental  to  us,  and  we  thus  are  con- 
fident, that  you  will  duly  appreciate  our  conduct  in  this  truly 
awkward  affair. 

The  defendants  also  read  in  evidence  the  following  letter  from  . 
them  to  the  plaintiff: — 

New-York^  January  31«/, 
Messrs.  Wm.  Ronig  &  Co.  in  Amsterdam. 

Gentlemen — We  are  favoured  with  your  letters  of  the  26th 
November,  apprizing  us  that  Messrs.  Rougemont  &  Behrends 
of  London,  had  sent  you  for  acceptance,  a  draft  for  fl.21,500y 
drawn  at  Baltimore,  by  Mr.  John  C.  Delprat,  in  our  favour,  at 
60  days  sight,  upon  Messrs.  N.  &  J.  &  R.  Van  Staphorst,  that 
these  gentlemen  had  refused  the  acceptance,  and  that  you  had 
intervened  for  our  honour  as  endorsers;  that  you  had  no  reason 
to  believe  that  it  would  at  maturity  be  paid  by  the  drawers,  and 
that  you  would  thus  be  called  upon  to  discharge  it.  Messrs. 
N.  &  J.  &  R.  Van  Staphorst  inform  us,  under  the  date  of  the 
25th  of  November,  that  they  had  informed  you  of  the  whole  case^ 
(in  relation  to  this  draft,)  and  had  requested  you,  under  their 
guarantee,  to  intervene.  It  remains,  therefore,  but  for  us  to 
thank  you  for  the  honour  which  you  purposed  doing  us,  and 
to  refer  you  to  Messrs.  N.  &  J,  &  R.  Van  Staphorst  for  a  re- 
lease from  the  responsibility  assumed  under  their  guarantee^ 
and  for  them. 

We  have  the  honour  to  be.  Gentlemen, 

Your  humble  servants, 

Le  Roy,  Bayard  Sc  Co. 

It  was  admitted,  that  the  said  bill,  for  fl.21,500,  was  drawn 
several  days  after  the  date  of  it.  That  the  same  was  drawn  by 
the  said  John  C.  Delprat,  on  his  own  account  generally,  and 
not  on  any  shipment ;  and  that  the  said  bill  was  drawn  after 
the  said  J.  C.  Delprat  heard  from  the  defendants,  that  his  bills 
on  Messrs.  N.  &  J.  &  R.  Van  Staphorst  had  been  protested. 
That  the  said  J.  C.  Delprat  sent  to  the  defendants,  an  order  on 
Messrs.  N.  &  J.  &  R.  Van  Staphorst,  dated  4th  September 
1822;  (a  copy  of  which  order  is  hereunto  annexed;)  and  that 
the  said  bill  was  sent  therewith  to  the  defendants ;  that  there 
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wei*e  other  dealings  between  the  defendants  and  the  said  John 
C.  Delprat,  besides  those  growing  out  of  the  agency  of  the  said 
John  C.  Delprat  for  the  Messrs.  N.  &  J.  &  R.  Van  Staphorst; 
that  the  defendants,  in  the  course  of  those  dealings,  during  the 
summer  of  1822,  loaned  to  the  said  John  C.  Delprat,  a  large 
sum  of  money  on  his  own  account,  which  loans  were  carried 
by  them  into  their  general  account  with  the  said  John  C.  Del- 
prat; and  that  the  said  bill  was  given  to  the  defendants,  by  the 
said  John  C.  Delprat,  to  repay  them  for  the  said  advances  to 
him,  as  far  as  the  same  would  go. 

Messrs.  N.  &  J.  &  R.  Van  Staphorst,  Amsterdam. 

Baltimore^  Sept.  4th  1822. 
Gentlemen — You  will  please  hold  all  balances  due  to  me  by 
you;  all  the  proceeds  of  goods  sold  or  unsold,  shipped  in  my 
name,  per  Virgin  and  other  vessels,  to  the  order  and  for  the 
use  of  Messrs.  Le  Roy,  Bayard  &  Co.,  and  for  ^hich  this  let- 
ter will  be  your  sufficient  authority. 

1  remain,  with  esteem, 

Your  obedient  servant, 

John  C.  Delprat. 

The  Judges  of  the  Circuit  Court  divided  in  opinion  upon  the 
following  points,  which  were  certified  to  this  Court. — 

1.  Whether  the  letters  offered  in  evidence  by  the  defendants, 
and  objected  to,  ought  to  have  been  admitted. 

2.  Whether  tlie  plaintiff  had  a  right,  under  the  circum- 
stances, to  accept  and  pay  the  bill,  upon  which  the  suit  was 
brought,  for  the  honour  of  the  defendants ;  and  is  entitled  to 
receive  the  amount  thereof,  with  charges  and  interest. 

The  first  point  was  waived  by  the  counsel  for  the  plaintiff ; 
and  the  whole  argument  was  directed  to  the  second  point. 

The  cause  was  argued  by  Mr.  Webster,  and  Mr.  Ogden 
Hoffman,  for  the  plaintiff,  and  by  Mr.  D.  B.  Ogden,  and  Mr. 
Oakley,  for  the  defendants. 

For  the  plaintiff. 

The  contents  of  the  letter  of  instructions  from  Van  Staphorsls 
to  J.  C.  Delprat,  not  having  been  communicated  to  the  plain- 
tii!^  ought  not  to  affect  him  in  any  manner.  Any  stranger  has 
a  right  to  intervene  in  case  of  the  non-acceptance,  or  non-paymenA 
of  a  bill  of  exchange.  This  is  an  established  usage  in  com- 
mercial operations,  and  contributes  essentially  to  ^eir  safety 
and  certainty.  To  the  drawer  and  endorsers,  it  saves  the  da- 
mages on  the  bill,  which  would  be  payable  on  its  return,  and 
prevents  other  heavy  expenses. 

The  guarantee  of  the  drawees,  in  favour  of  the  plaintiff,  was 
an  arrangement  exclusively  between  the  parties ;  and  the  de- 
fendants have  no  right  to  look  to  it  in  the  transaction. 
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On  the  part  of  the  Van  Staphorsts,  there  was  bo  obligation 
to  give  the  guarantee,  and  it  was  an  act  for  the  eventual  pro* 
tection  of  the  plaintiff,  in  case  of  the  inability  of  the  defendants 
to  repay  the  amount  of  the  bill ;  and  was  not  given  under  any 
supposition  of  the  liability  of  the  drawees  to  accept  or  pay  the 
bill 

If  either  the  plaintiff  or  the  Van  Staphorsts,  could  pay  the 
bill  separately,  both  might  pay  jointly.  The  person  who  paya 
for  the  honour  of  another,  may  look  to  all  the  parties  to  the 
bill,  as  well  as  to  the  person  for  whose  honour  he  pavs  it 

The  payment  of  a  protested  bill  for  the  honour  of  another, 
is  only  a  mode  of  becoming  the  holder,  and  although  against 
the  will  of  the  parties  to  it,  they  thus  become  debtors  to  the 
payer. 

The  Common  Law,  and  the  law  merchant,  as  part  of  the 
Common  Law,  presumes  a  general  standing  request  to  l>e  made 
by  the  drawer  and  endorsers  of  an  unpaid  bill,  to  every  friend,  to 
prevent  the  dishonour  of  the  bill,  and  the  burthen  of  heavy 
damages  in  consequence  of  this.  If  acceptor,  sttpra  protest, 
for  the  honour  of  an  endorser,  pays  the  bill,  he  may  sue  the 
todorser,  as  he  is  to  be  considered  as  an  endorser  paying  full 
value  for  the  bill.  1  Esp.  Hep.  1I£.  CMtty  on  Billit,  441. 

For  the  defendants. — 

This  mode  of  proceeding,  by  the  intervention  of  a  third 
person,  prevents  and  disables  the  defendants  from  proving  that 
the  Van  Staphorsts  were  bound  to  accept,  and  ought  to  have 
paid  the  bill.  This  action  is  not  upon  the  bill  strictly,  but  it 
is  for  money  paid  for  the  use  of  the  defendants,  by  one  who  was 
an  entire  stranger  to  them,  and  had  not  right  to  intervene.  A 
suit  cannot  be  brought  upon  the  bill,  because  by  its  payment 
it  is  extinct 

The  plaintiff  interfered,  not  for  the  honour  of  the  drawer  or 
endorser,  but  for  that  of  the  drawees.  Laying  aside  his  agency^ 
he  undertakes  to  pay  the  bill,  at  the  request  of  the  drawees, 
and  they  are  liable  to  him,  and  have  stipulated  for  his  protec- 
tion. 

The  general  rule  of  law  is,  that  no  man  can  constitute  him- 
self the  creditor  of  another,  without  his  consent,  express  or 
implied.  6  Term  Hep.  310.  1  Beawe's  Lex  Merc.  63-4.  The 
only  exception  to  this  rule  is,  the  case  of  acceptance  of  a  bill, 
8upra  protest. 

The  reasons  for  this  rule  are — 1.  The  law  implies  consent 
of  the  party  for  whose  honour  acceptance  is  made,  from  the 
nature  of  the  favour  conferred — being  gratuitous,  and  incui^ 
ring  hazard,  for  the  purpose  of  rendering  a  service,  an  acceptor, 
snqtra  protest,  may  demand  recompense  for  the  credit  given, 
for  whose  benefit  acceptance  is  made.  And  in  case  he  re-draws 
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on  such  persoT),  his  bill  ought  to  be  promptly  complied  with, 
besides  a  grat^ul  acknowledgment  of  the  favour.  Beawe*8  Lex 
Alerc  ph  44.  63,  64. 

Thus  it  appears,  that  the  motive  of  the  acceptor  must  be 
such  as  to  entitle  him  to  gratitude. 

2.  The  consideration  in  the  implied  contract,  in  this  case,  can- 
not be  solely  the  benefit  conferred  on  the  endorser;  tis  voluntary 
services  may  be  rendered  in  ail  other  cases,  and  no  contract 
will  be  implied. 

Can  there  be  an  acceptance  for  the  honour  of  an  endorser, 
under  the  guarantee  of  a  third  person?  1.  It  confers  no  ho- 
nour. 2.  Gives  no  credit.  3.  It  is  not  gratuitous  or  volimtary, 
4.  It  is  not  founded  on  a  consideration,  virhich  can  alone  lay 
the  foundation  of  such  a  contract. 

Can  there  be  an  acceptance  for  the  honour  of  the  payee  or 
endoi'ser,  under  a  guarantee  of  the  drawee  of  the  bill  ? 

1.  The  drawee  cannot  do  indirectly,  what  he  cannot  do  di- 
rectly. The  law  is  settled,  that,  if  the  drawee  has  accept- 
ed, svpra  protest,  for  want  of  advice  of  effects,  and  before 
the  bill  is  payable  he  receives  effects,  he  is  bound  to  discharge 
the  endorser,  and  advise  him  that  he  will  pay  the  bill;  1  Beawe's 
IjtxMerc,  109.  Thus,  if  the  Van  Staphorsts  had  accepted, «^pni 
protest,  for  the  honour  of  the  defendants,  and  had  afterwards 
received  remittances  from  Delpral,  they  could  not  have  paid 
the  bill,  supra  protest,  for  the  honour  of  the  defendants;  and  by 
the  acceptance,  under  guarantee,  is  intended  to  deprive  the 
defendants  of  the  benefit  of  those  principles  of  law. 

An  acceptor  for  the  honour  of  the  drawer,  must  do  it  before 
he  accepts  generally,  "or  any  ways  engages  or  obliges  himself 
thereto."  marius  Ex,  30,  31.  MalynLex  Merc.  vol.  1. 

By  parity  of  reasoning,  a  person  under  any  obligation  to  pay, 
cannot  pay  a  bill,  supra  protest,  for  the  honour  of  another.  1 
Lord  Ray.  88. 

The  consequence  of  such  proceeding^  might  be,  that,  under 
a  secret  guarantee,  the  drawee  might  avoid  the  fulfilment  of  his 
obligation  to  pay  the  bill.  Another  objection  is,  that  the  en- 
dorser has  imposed  upon  him  a  contract,  without  his  know- 
ledge or  consent,  and  this  the  law  will  not  permit,  under  cir- 
cumstances exposing  him  to  injury. 

The  party  affected  by  this  intervention,  cannot  have  the  same 
defence,  or  the  means  of  the  same  defence,  against  a  stranger, 
as  against  the  drawee,  as  the  guarantee  may  be,  and  is,  gene- 
rally, secret 

The  evidence  in  this  case  shows,  that  the  defendants  did  not 
desire  to  have  the  bill  paid  by  anyone  but  the  drawees.  Rouge- 
xnent  &  Behrends  of  London,  were  the  agents  of  the  defendants, 
and  they  write  to  the  Van  StaphorstS|  that  the  holders  of  the 
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^11  desire  that  it  may  be  protested,  if  not  paid.  The  plaintifi^ 
therefore,  knew  that  it  was  not  the  desire  of  the  defendants  to 
save  the  bill  from  dishonour.  The  plaintiif  was  the  agent  of 
the  defendants  to  have  the  bill  accepted,  if  not  dishonoured. 
This  is  shown  by  the  letter  of  19th  November  1822.  He  could 
not,  therefore,  interfere  to  pay  the  bill.  It  was  against  the  na- 
ture of  his  agency. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court?— 

This  suit  was  brought  in  the  Court  of  the  United  States,  for 
the  second  Circuit  and  district  of  New-York,  on  a  bill  of  ex- 
change, drawn  by  John  C  Delprat,  of  Baltimore,  on  Messrs. 
N.  &  J.  &  R.  Van  Staphorst,  ol  Amsterdam,  in  favour  of  Le 
Roy,  Bayard  &  Co.  of  New-York,  and  endorsed  by  them.  The 
bill  was  regularly  presented  and  protested,  after  which  it  was 
accepted  and  paid  by  the  plaintiff,  for  the  honour  of  the  defend- 
ants. The  jury  found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court,  on  a  case  stated  by  the  parties.  The 
Judges  of  the  Circuit  Court  were  divided  in  opinion,  on  tlie 
following  points : 

1.  Whether  the  letters  offered  in  evidence  by  the  defendants, 
and  objected  to,  ought  to  have  been  admfftted. 

2.  Whether  the  plaintiff  had  a  right,  under  the  cicumstances, 
to  accept  and  pay  the  bill  in  question,  under  protest,  for  the 
honour  of  the  defendants;  and  is  entitled  to  recover  the  amount, 
with  charges  and  interest. 

The  first  question  is  understood  to  be  waived.  It  is  a  ques- 
tion which  was  decided  by  the  Court,  at  the  trial,  and  could 
not  arise  after  verdict,  unless  a  motion  had  been  made  for  a 
new  trial. 

The  second  requires  an  examination  of  the  case  stated  by 
counsel.  The  bill  was  transmitted  by  Le  Roy,  Bayard  &  Co. 
to  Messrs.  Rougemont  &  Beb rings,  of  London,  to  have  it  pre- 
sented for  acceptance,  who  enclosed  it  to  the  plaintiff,  in  a  let- 
ter, from  which  the  following  is  an  extract :  We  beg 
you  to  have  the  enclosed  accepted;  1st,  of  fl.  21,500,  60 
days,  on  N.  &  J.  &  R.  Van  Staphorst,  and  hold  the  same  to  the 
disposal  of  2d,  3d,  and  4th.  You  will  oblige  me  by  mention- 
ing the  day  of  acceptance,  and  in  case  of  refusal,  you  will  have 
the  bill  protested." 

The  plaintiff  gave  immediate  notice  of  the  dishonour  of  the 
bill,  and  of  their  intervention,  for  the  honour  of  the  defend- 
ants. 

Messrs.  N.  &  J.  &  R.  Van  Staphorst  addressed  a  letter  to 
the  defendants,  dated  the  26th  of  November,  1 822,  giving  no- 
tice that  the  bill  was  dishonoured;  the  drawer  having  no  right 
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to  draw,  and  that  they  were  advised  by  counsel  not  to  inter- 
pose, in  their  own  names,  for  the  honour  of  the  defendants, 
ihe  letter  adds,  ^In  this  predicament,  wc  applied  to  our 
fHends,  William  Konig  &  Co.  who  had  the  said  bill  in  hand, 
informed  them  of  the  whole  case,  and  requested  these  gentle- 
men, under  our  guarantee,  to  intervene  on  behalf  of  your  sig- 
nature, with  acceptance  and  payment  of  the  above  bill ;  which 
favour  these  gentlemen  have  not  refused  to  us ;  so  that,  with- 
out our  prejudice,  and  completely  without  yours,  we  have  duly 
protected  your  interest  ** 

The  defendants  also  gave  in  evidence,  a  letter  from  the  plain- 
tiiT,  stating  that  he  had  intervened,  at  the  request  of  N.  &  J. 
8c  R.  Van  Staphorst,  and  under  their  guarantee ;  but  that  they 
required  him  to  proceed  against  the  defendants,  as  prelimi- 
nary to  the  performance  of  that  guarantee^ 

It  was  admitted  that  the  bill  was  drawn  by  J.  C.  Delprat,  on 
his  own  account,  and  not  on  any  shipment  for  a  debt  due  fronx 
him  to  the  defendants,  for  advances  previously  made  to  him; 
and  that  he  had  given  to  the  defendants  an  order  on  N.  &  J.  8c 
R.  Van  Staphorst,  for  all  balances  due  from  them  to  him. 

It  is  not  alleged  that  the  drawees  had  any  funds  of  the  draw- 
er in  their  hands. 

The  plaintiff  in  this  case  must  be  considered  as  the  agent  of 
N.  &  J.  Sc  R.  Van  Staphorst,  and  as  having  paid  the  bill  at 
their  instance.  All  parties  concur  in  stating  this  fact  The 
Van  Staphorsts  adopted  this  circuitous  course,  instead  of  in- 
terposing directly  in  their  own  names,  under  the  advice  of 
counsel.  They  however  immediately  stated  the  transaction  in 
its  genuine  colours,  to  the  defendants.  It  is  impossible  to 
doubt,  that  a  person  may  thus  intervene,  through  an  agent,  if 
it  be  his  will  to  do  so.  The  suspicion  which  might  be  excited 
by  proceeding,  unnecessarily,  in  this  circuitous  manner,  cannot 
affect  a  transaction,  which  was  immediately  communicated, 
with  all  its  circumstances,  to  the  persons  in  whose  behalf  the 
intervention  had  been  made;  unless  those  persons  were  expos- 
ed to  some  inconvenience,  to  which  they  would  not  have  been 
exposed,  had  the  interposition  been  direct  This  is  not  the 
case  in  the  present  instance,  since  it  cannot  be  doubted  that 
the  defendants  might  have  availed  themselves  of  every  defence 
in  this  action,  of  which  they  could  have  availed  themselves, 
had  N.  &  J.  &  R.  Van  Staphorst  been  plaintiffs.  The  case 
shows  plainly,  that  the  bill  was  not  drawn  on  funds,  and  that 
the  drawees  were  not  bound  to  accept  or  pay  it  No  reason, 
therefore,  can  be  assigned,  why  the  person  who  has  made  him- 
self the  holder  of  the  bill,  by  accepting  and  paying  it  under 
protest,  should  not  recover  its  amount  from  the  drawer  and 
endorsers. 
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This  cause  came  on  to  be  heard,  on  a  certificate  of  division 
of  opinion  of  the  Judges  of  the  Circuit  Court  of  the  United 
States,  for  the  southern  district  of  New- York,  and  on  the  points 
on  which  the  said  Judges  were  divided  in  opinion,  and  was 
argued  by  counsel,  on  consideration  whereof.  This  Court  is  of 
opinion,  that  the  plaintiff  had  a  right,  under  the  circumstan- 
ces, to  accept  and  pay  the  bill  in  question,  under  protest,  for 
the  honour  of  the  defendants,  and  is  entitled  to  recover  the 
amount,  with  charges  and  interest ;  which  is  ordered  to  be  cer^ 
tified  to  the  said  Circuit  Court. 
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GeRRIT  ScHIMMELPRNNICHy  AND  JaN  AdRIAN  ToE  LeAR,  WHO 

ARE  Aliens,  V8,  William  Bayard,  William  Bayard,  jun." 
Robert  Bayard,  and  Jacob  Le  Roy,  Citizens  of  the  State 
OF  New- York, 

JSk  this  cftse,  the  Court  confirm  the  principle  cstatablished  in  the  ease  of 
Coolidg«  V8.  Payson,  2  IVheat.  75y  that  a  letter,  written  within  a  reasona- 
ble time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it ;  is,  if  shown  to  the 
person  who  afterwards  takes  the  bill,  on  the  credit  of  the  letter,  a  vir- 
tual acceptance,  binding  the  person  who  makes  the  promise.  {283} 
ff  the  drawees  of  a  bill  of  exchange,  who  refuse  to  honour  the  bill,  and 
thus  deny  the  authority  of  the  drawer  to  draw  upon  them,  were  bound 
in  good  faith  to  accept  or  pay  the  bill  as  drawees,  they  will  not  be  per- 
mitted to  change  the  relation  in  which  they  stood  to  the  parties  on  the 
bill,  by  a  wrongful  act  They  can  acquire  no  right,  as  the  nolders  of  the 
bill  paid  mpra  protest,  if  they  were  bound  to  honour  it,  in  the  charac- 
ter of  drawees.  {2a5{ 
A  bill  of  exchange  was  drawn  against  shipments  made  to  the  drawee,  but 
no  letter  of  advice  was  written  by  the  shipper  to  the  consignees  of  the 
property,  and  drawees  of  the  bill,  ordering  tlie  proceeds  of  Uie  shipment 
to  be  applied  to  the  discharge  of  the  bill ;  but  directions  were  given  to 
charge  the  bill,  generally,  to  the  account  of  the  shipper ;  held  Siat  the 
drawees  were  not  bound  to  accept  or  pay  the  bill,  in  consequence  of  the 
proceeds  of  the  shipment  being  received  by  them.  {286} 
A  merchant  has  a  right,  by  the  usage  of  trade,  to  draw  on  effects  placed 
in>the  hands  of  the  drawee,  by  sliipmcnt  $  and  the  consignee  must  pay 


It  is  believed  to  be  a  general  rule,  that  an  ag^nt,  with  limited  powers,,  can- 
not bind  his  principal,  when  he  transcend  his  power.  It  would  seem  to 
follow,  that  a  person  transacting  business  witli  him,  on  the  credit  of  his 
principal,  is  bound  to  know  the  extent  of  his  authority ;  yet,  if  tlie 
principal  has,  by  his  declarations  or  conduct,  authorized  the  opinion,  that 
ne  had  given  more  extensive  powers  to  his  a^ent,  than  were  in  fact  given, 
he  wouui  not  be  permitted  to  avail  himself  of  the  impo^tion,  and  to  pro- 
test bills,  the  drawing  of  which  his  conduct  had  sanctioned.  {290} 

THIS  action  was  instituted  in  the  Circuit  Court  of  the  Uni- 
ted States,  for  the  Southern  district  of  New- York,  upoa  nine 
several  bills  of  exchange,  drawn  at  Baltimore,  at  sixty  days 
sight,  by  John  C.  Delprat,  on  the  plaintiffs,  carrying  on  busi- 
ness under  the  firm  of  N.  &  J.  &  R.  Vaa  Staphorst,  merchants 
in  Amsterdam,  and  endorsed  by  the  defendants. 

The  cause  was  tried  in  April,  1825,  and  a  verdict  taken  for 
the  plaintiffs,  for  832,275  95,  being  for  the  whole  amount  of 
their  claim ;  subject  to  the  opinion  of  the  Court,  upon  a  case 
agreed. 

The  Judges  of  the  Court  below,  having  divided  in  opinion 
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on  the  following  points,  the  same  were  certified  to  this  Court, 
and  the  cause  was  argued  upon  the  case  agreed,  and  the  points 
upon  which  there  was  a  division  of  opinion,  by  the  Judges  of 
the  Circuit  Court. 

1.  Whether  the  authority  of  J.  C.  Delprat,  to  draw  upon 
the  plaintiffs,  did  or  did  not  amount  to  an  acceptance  of  the 
bills? 

S.  Whether  the  bills  paid  by  the  plaintiffs,  supra  protest,  for 
the  honour  of  the  defendants,  were  drawn  and  negotiated,  in 
conformity  to  the  authority  and  instructions  of  the  plaintifisi 
to  John  C.  Delprat  ? 

3.  Whether  the  plaintiffs  were  bound  to  accept  and  pay  the 
bills  in  question,  and  whether  the  same  having  been  paid  by  the 
plaintiffs,  m^pra  protest,  for  the  honour  of  the  defendants,  the 
plaintiffs  are  entitled  to  recover  the  amount  of  the  defend- 
ants? 

4.  Whether  J.  C.  Delprat  was  a  competent  witness  ? 

5.  Whether  the  letter,  offered  by  the  plaintiffs  in  evidence^ 
and  rejected,  ought  to  have  been  admitted  ? 

6.  Whether  the  plaintiffs  are  entitled  to  a  judgment,  oil  the 
verdict  of  the  jury  ? 

All  the  facts,  with  the  correspondence  between  the  parties, 
which  were  considered  by  the  Court  as  necessarily  connected 
with  a  full  development  of  the  case,  are  stated  in  the  opinion 
of  the  Court. 

The  cause  was  argued  by  Mr.  Ogden  and  Mr.  Oakley,  for 
the  plaintiffs,  and  by  Mr.  Webster,  and  Mr.  Ogden  Hoffman, 
for  the  defendants. 

For  the  plaintiffs. 

This  action  is  upon  bills  of  exchange,  drawn  by  Delprat, 
and  accepted,  ai^a  protest,  and  paid  by  the  plaintiffs,  as  they 
allege,  for  the  honour  of  the  defendants,  who  were  the  endorsers 
on  the  bills.  It  is  admitted  that  the  plaintiffs,  being  drawees 
of  the  bills,  could  accept  and  pay  in  this  form ;  but  it  is  claim- 
ed, that  the  bills  were  drawn  under  the  arrangement  between 
them  and  Delprat,  and  they  were  bound  to  accept  them ;  that 
arrangement  being  a  promise  so  to  do. 

This  is  the  same  question,  as  if  the  defendants  in  this'  suit 
had  brought  an  action  against  the  plaintiffs,  on  those  bills,  as 
accepted  btUs. 

Does  the  authority  to  draw,  create  a  promise  to  accept  ?  It 
is  admitted  that  the  law  of  France  is,  that  acceptance  shall*  be 
on  the  face  of  the  bill.  The  law  of  France  is  the  law  of  Hol- 
land. We  deny  that  the  contract  between  the  plaintifib  is  such 
a  promise  to  accept,  as  that,  even  if  all  its  provisions  and  con- 
ditions had  been  complied  with,  any  third  party  could  harft 
taken  advantage  of  it. 
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As  it  related  to  the  parties  themselves,  it  was  a  g^ood  priy- 
mise,  when  Delprat  couformed  to  the  provisions  of  the  arrange- 
ment; but  strangers  had  no  right  to  avail  themselves  of  this. 
The  promise  in  the  contract  was  made  to  Delprat,  and  was  not 
assignable  in  its  very  nature. 

It  is  only  when  the  promise  points  to  some  bill  drawn,  or  to 
be  drawn,  with  such  minuteness  and  certainty  as  to  sums,  time, 
and  parties,  as  that  it  may  be  considered  a  complete  transac- 
tion, and  a  finished  agreement,  that  the  promise  can  avail  to 
the  use  of  third  parties;  and  then  it  does  not  so  avail  as  a  pro- 
mise to  accept,  but  as  an  actual  acceptance. 

There  is  no  case  of  a  parol  promise  to  accept,  being  consi- 
dered as  an  acceptance ;  and  the  doctrine  has  been  already  car- 
ried too  far,  so  as  to  become  the  subject  of  regret.  But  there 
is  no  case  which  goes  as  far,  as  the  plaintiff  claims  in  this. 

Cases  cited,  3  Bur.  1663.  1  £ast^  98.  4  East,  57.  Wynne  vs: 
Raikcs,  5  £ast,  54.  Cooledge  V8.  Payson,  2  Wheat.  66.  Star- 
key,  AU. 

All  those  cases  rest  on  the  express  promise  to  accept.  Good- 
rich V*.  Gordon,  15  John.  6.  Why,  if  the  authority  to  draw  was 
a  promise  to  accept,  say,  there  was  also  apromise  to  accept  ? 

The  case  of  Cooledge  vs.  Payson,  12  Wheat*  66,  before  this 
•Court,  settled  all  the  principles  relative  to  an  obligation  to  ac- 
cept; and  this  case  does  not  come  within  the  rules  of  law  there 
established.  The  principles  decided  by  the  Court  in  that  case, 
•were  in  the  language  of  the  Court: 

**  Upon  a  review  of  the  case,  this  Court  is  of  opinion,  that  a 
letter,  written  within  a  reasonable  time  before  or  after  the  data 
of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  the  person  who  makes  the  promise." 

The  decision  of  the  Supreme  Court  of  New- York,  recognises 
the  same  principles.    That  case  was — 

Gordon  was  sending  a  sloop  from  New-York  to  Savannah, 
during  war.  Hogan  wrote  a  letter  of  instructions,  viz.  ^  should  he 
be  captured, ransom  the  vessel,  as  low  as  possible,not  to  exceed 
S^OOO  dollars,  and  your  draft  on  me  will  be  duly  honoured."  He 
was  captured,  and  drew  the  bill,  for  ransom,  within  the  sum,' 
and  gave  the  letter,  with  the  bill. 

Chief  Justice  Marshall  says,  ^  the  testimony  is  full  evidence 
that  this  letter,  at  all  times,  accompanied  the  bill — that  the  bill 
was  drawn  on  the  faith  of  it  ;•— and  that  it  was  on  the  faith  of 
this  letter  that  the  plaintiff,  who  was  an  endorser,  took  the  bill 
from  the  first  endorser^and  it  would  be  a  gross  want  of  faithy 
now,  to  disclaim  the  captain's  authority. 

The  arrangements  between  the  plaintiffs  and  Mr.  Delprat| 
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were  personal  to  hinu,  and  could  have  no  effect  upon  the  transac- 
tions of  others.  They  were  to  operate  on  the  general  business 
to  be  carried  on  between  them,  and  their  main  object  was,  con- 
signments to  the  plaintiffs.  Mr.  Delprat  might  purchase  parts 
of  cargoes,  and  they  were  willing  to  ^  facilitate"  all  such  com- 
mercial operations  of  his,  as  they  could  without  prejudice  to 
themselves." 

Under  this  arrangement,  Mr.  Delprat  purchased  and  shipped 
goods,  drew  for  them,  and  the  proceeds  of  the  shipments  were 
carried  to  his  account,  and  the  bills  paid,  and  charged  to  him. 
The  defendants  were  not  parties  in  those  transactions,  and  they 
stood  as  mere  purchasers  of  the  bills  in  the  market. 

These  transactions  are  similar  to  many  others  in  the  United 
States,  and  have  never  been  considered  as  involving  an  obliga- 
tion to  accept  the  bills,  of  which  a  purchaser  can  take  advan- 
tage. Such  a  responsibility,  on  the  part  of  the  drawees  of  a 
bill,  would  give  to  it  a  greater  effect^  when  in  the  hands  of  an 
asHgneey  than  it  had  beiore  the  transfer. 

There  is  no  usagt  making  the  authority  to  draw  ^n  accept- 
ance.  There  is  no  case  in  which  it  has  been  ever  so  held;  and 
it  is  inconsistent  with  the  negotiable  nature  of  bills. 

The  question,  therefore,  which  has  been  raised,  is  met  in  its 
most  imposing  form,  with  an  answer  in  the  aflHrmative 
when  acting  under  such  an  arrangement  as  that  between  the 
plaintiffs  and  Mr.  Delprat,  could  the  plaintiffs  take  the  goods 
shipped  to  them,  and  refuse  to  pay  to  a  third  person,  the  bin* 
drawn  upon  those  goods  ^  It  is  considered  they  could;  such  is 
the  mercantile  law,  and  it  cannot  be  otherwise. 

Bills  of  exchange  are  purchased  on  the  faith  of  the  names 
upon  them,  and  not  under  an  expectation  that  there  is  a  colla- 
teral obligation  to  pay  them,  on  the  part  of  the  drawee.  There 
is  always  an  expectation,  that  the  bills  will  be  paid;  but  this 
expectation  does  not  constitute  a  legal  riglit  against  the  drawee. 
In  reference  to  the  present  bills,  it  appears  from  the  testimony^ 
that  the  defendants  actually  charged  Mr.  Delprat  a  commission 
for  endorsing  them,  without  which,  they  could  not  have  been 
advantageously  negotiated. 

It  is  said,  that  the  shipments  were  made  in  trust  topaythuB 
bills^  and  that  the  plaintiffs  could  not  take  the  property  free 
from  the  trust.  Let  this  be  so;  but  who  can  enforce  the  trust? 
Certainly  not  the  assignees,  as  the  trust  is  not  assignable.  To 
the  drawer  only,  would  the  parties  under  such  circumstances 
be  answerable.  The  agreement  made  by  the  plaintiffs  and  Del- 
prat, was  never  performed  by  him,  in  any  case ;  and  thus  the 
danger  is  manitested,  of  giving  to  a  stranger,  rights  which 
Delprat  would  not  have  had  himself.  No  hen  existed  on  the 
goods,  by  which  the  payment  of  the  bills  could  have  been  en* 
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forced ;  no  such  lien  has  ever  been  supposed  to  exist ;  all  lien* 
require  possession  in  the  party  or  his  agent.  The  goods  in  this 
case  went  to  Holland;  the  bills  were  sent  to  England;  where 
is  the  possession  to  maintain  the  lien  ? 

If  the  bills  had  been  drawn  upon  particular  shipments^  and 
the  invoices  and  bills  of  lading  of  the  goods  had  been  deliver- 
ed with  the  bills,  the  plaintiffs  being  so  advised,  by  Delprat; 
tben  they  must  have  opened  a  particular  account  with  the  par- 
ty holding  the  bills,  and  have  paid  them  out  of  the  shipments. 

As  to  the  suggestion  of  an  equitable  lien  on  the  goods,  for 
the  payment  of  those  bills;  it  cannot  be  contended,  that  the 
holder  of  the  bills  could  follow  the  goods  and  enforce  it.  The 
law  of  Russia,  gives  a  party  a  right  to  follow  goods  until  he 
is  paid,  but  this  is  not  the  law  here.  The  policy  of  the  Eng- 
lish law,  and  that  of  all  commercial  countries,  is,  that  the 
jpaper  is  disconnected  with  the  property. 

It  is  well  settled  law,  that  where  goods  are  carried,  under  a 
permission  to  draw,  the  bills  of  lading  being  remitted  fixes  the 
property  in  the  consignee,  against  the  creditors  of  the  con- 
atenor,  although  they  get  the  goods.  1  Bos,  PuL  563.  3 
CnUty^  550.  If  A  sends  goods  to  B,  and  directs  him  to  pay  the 
proceeds  to  C,  this  creates  no  lien  in  favour  of  C.  1  otarkey, 
123.  143.  14  £a8t,  558.  ChUty,  550. 

Mr.  Delprat  was  not  the  agent  of  the  plaintiffs,  under  the 
contract,  to  draw  the  bills.  He  stood  in  no  other  relation  to 
tiiiem,  than  that  of  a  corresponding  merchant,  with  like  pow- 
ers. He  did  not  draw  the  bills  as  agent;  they  were  said  to  be 
on  his  own  account,  nor  did  he  pretend  to  bind  the  plaintiffs, 
bjrhis  acts,  as  his  principals.  Baylty  on  Bills^  156.  64.  3  Term 
mp.  757*  ChUty  on  Billsj  31.  Agency  may  be  inferred  from 
analogous  acts,  but  they  must  be  of  that  character.  There  is 
no  proof  that  similar  bills  were  ever  paid  by  the  plaintiffs. 

The  plaintiffs  sent  to  the  defendants  their  contract  with  Mr. 
Delprat,  to  show  that  they  had  granted  him  the  credit  In 
their  letter  to  the  defendants,  they  do  not  say  any  thing  about 
liie  authority  to  draw ;  in  reference  to  the  credit,  they  desired 
the  defendants  to  supervise  the  transactions  of  Delprat ;  in  re- 
ference to  any  bills  he  might  draw,  they  would  take  care  of 
themselves,  by  refusing  to  accept  them. 

There  is  an  answer  to  all  the  allegations,  as  to  lien,  and  to 
an  alleged  liability  to  accept.  The  bills,  it  is  manifest,  were  not 
talien  on  the  credit  of  the  drawees. 

Mr.  Oakley,  for  the  defendants. 

The  mercantile  house  of  the  plaintiffs,  at  Amsterdam,  were 
desirous  to  extend  their  business  in  the  United  States;  and  they 
employed  Mr.  Delprat,  giving  him  authority  to  draw  upon 
them^  accordiBjg  to-particular  directions,  and  with  a  credit  of 
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411,000  dollars,  with  the  defendants.  He  acted  under  this  ar- 
rangement for  four  years,  and  then  failed;  and  the  question  it, 
who  shall  sustain  the  loss  arising  in  the  course  of  his  transac- 
tions, out  of  bills  drawn  by  him,  upon  the  plaintiffs.  The  bu- 
siness between  Mr.  Delprat  and  the  plaintiffs,  was  not  confined 
to  the  contract,  nor  were  his  acts  in  conformity  to  it;  and  yet 
the  plaintiffs  went  on,  without  communicating  to  the  defend- 
ants ;  who  were  deeply  connected  with  them  in  mercantile  busi- 
ness, and  who  had  been  particularly  invited  to  an  agency  in 
their  arrangements  with  Mr.  Delprat;  that  their  confidence 
in  Mr.  Delprat,  their  agent,  had  diminished,  or  they  proposed 
to  withdraw  the  agency  from  him. 

They  suddenly  break  off  the  relations  between  them  and  Mr. 
Delprat,  and  refuse  to  pay  bills,  drawn  on  property  which  had 
been  shipped  to  them,  and  which  were  to  provide  for  the  pay- 
ment of  the  bills;  taking  the  funds,  the  proceeds  of  the  goodSf 
to  the  credit  of  their  general  balance,  arising  out  of  their  le- 
▼eral  transactions ;  and  they  then  pay  the  bills,  supra  protest, 
for  the  honour  of  the  defendants,  who  were  endorsers  on  the 
bills.  Can  this  be  done  can  they  take  the  goods,  and  not  pay 
the  bills? 

Had  the  plaintiffs  a  right  to  accept  the  bills  sttpra  proieit^  for 
the  honour  of  the  defendants  ? 

He  who  gives  an  acceptance  for  the  honour  of  a  party,  mutt 
do  it  before  he  accepts  generally,  "or  anv  ways  engages  or 
obliges  himself  thereto."  1  Lex,  Merc.  (MaJyti)  Marius  adoiee 
eoncerrang  Bills  of  Exchange^  30,  31.  In  1  Ijord  Raymond^  88, 
Lord  Holt  says,  **  an  acceptor  for  honour  of  drawer,  is  when 
a  stranger,  having  no  effects  of  drawer,  accepts  out  of  respect  to 
the  drawer**  The  principle  there,  is  that  there  can  be  no  ac- 
ceptance supra  protest^  for  the  honour  of  any  party,  when  the 
acceptor  is  under  any  obligation,  legal  or  equitable,  as  it  re- 
spects that  party  to  accept  generally.  This  results  from  the 
nature  of  acceptance  supra  protest. 

The  rules  of  law  are— 

1.  An  acceptor  supra  protest ^msLj  demand  a  recompense,  for 
the  credit  given  him,  for  whose  honour  he  accepts,  Beawes^s 
Lex.  Merc.  f.  44 ;  and  if  he  re-draws,  his  bill  ought  to  be  readily 
complied  with,  besides  a  gratrful  acknowledgment  of  the  fanxmr. 

2.  Where  a  bill  is  paid  siqsra  protest^  the  payee  may  re-draw, 
with  addition  of  commission,  and  it  ought,  in  gratitude,  to  be 
punctually  complied  with.  63,  64. 

Such  acceptance  must  therefore  be  gratuitous,  with  a  just  mo- 
tive; and  without  connexion  with,  or  reference  to  the  interests 
of  the  acceptor. 
To  examine  this  case,  according  to  these  principles.-«i- 
1.  As  between  the  plaintiffs  and  the  defendants,  were  those 


SUPREME  COURT. 


(Schimmelpennich  et  al.  t».  Bayard  et  aL) 
bills  such  as  should  be  considered  as  accepted  bills;  or  bills^ 
which  the  plaintiffs  were  *'in  anyways  obliged  to  accept?" 
They  were;  because  they  were  drawn  by  Mr.  Delprat>— 

1.  In  pursuance  of  hi^  written  authority. 

2.  If  not  in  pursuance  of  a  general  authority,  this  authority 
was  to  be  inferred  from  the  general  course  of  business.  Aa 
authority  to  draw  a  bill,  is  virtually  an  acceptance  of  the  bill» 
drawn  in  conformity  to  iu  9  Mass.  11.  2  frheat.  72.  £  CUdH" 
son,  238. 

2.  A  promise  to  accept  a  bill,  is  an  acceptance,  if  the  hold- 
er has  taken  the  bill  on  the  faith  of  the  promise ;  although  the 
bill  is  for  a  pre-existent  debt,  or  whether  the  promise  be  before 
or  after  the  bill  is  drawn.  This  is  also  the  law,  although  the 
promise  be  obtained  from  the  drawee  fraudulently. 

3.  A  general  authority  to  draw  bills,  is  equivalent  to  an  ac- 
ceptance of  all  bills  drawn;  or  to  a  promise  to  accept  all. 

The  facts  in  this  case,  were>— 

By  the  agreement  of  January  11, 1818,  between  the  plaintiffs 
and  Mr.  Delprat,  he  was  their  agent— 1.  To  form  commercial 
connexions.  2.  To  promote  consignments.  3.  To  act  as  di- 
rected in  the  agreement.  As  the  plaintiffs'  agent,  Mr.  Delprat 
was  bound — 1.  To  act  for  no  other  persons  in  procuring  con- 
signments, either  from  himself  or  from  others.  2.  To  use  his 
utmost  efforts,  for  the  benefit  of  the  plaintiffs. 

The  plaintiffs  were  bound — 1.  To  facilitate  Mr.  Delprat's 
commercial  operations,  without  prejudice  to  themselves. 

The  objects  of  this  agreement  were,  to  procure  consignments, 
and  that  Mr.  Delprat  should  act  as  the  commercial  agent  of 
the  plaintiffs,  generally;  and  the  means  of  accomplishing  them, 
were  to  draw  bills j  to  make  advances  on  cargoes,  and  for  which 
be  was  also  to  use  the  credit  opened  with  the  defendants.  To 
the  consignments,  there  was  no  limit;  and  of  course,  they  could 
go  beyond  the  credit. 

From  a  view  of  all  the  letters  between  the  parties,  and  the 
evidence,  it  is  manifest,  that  Mr.  Delprat  acted  as  the  general 
agent  of  the  plaintiffs ;  to  draw  bills  for  advances  on  consign- 
ments, independent  of  the  credit  of  40,000  dollars,  and  after  it 
was  revoked.  2.  That  the  plaintiffs  paid  such  bills  without 
regard  to  the  balance  of  accounts  with  him,  down  to  July  1822; 
and  3.  That  the  plaintiffs  never  set  up  the  objection,  that  the 
bills  were  drawn  without  authority,  until  October,  1822. 

It  is  contended,  that  the  agency  of  Mr.  Delprat  for  the  plain- 
tiffs, appears — 1.  By  the  written  agreement  of  the  parties.  2. 
By  the  relative  situation  of  himself  and  the  plaintiffs,  he  being 
a  commercial  agent  to  procure  consignments,  by  making  ad<- 
vances  by  drafts  on  the  plaintiffs.   3.  In  the  course  of  th%  bu- 
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siness,  and  the  long  habit  of  the  plaintiffs  in  paying  the  drafts 
drawn  by  him. 

The  authority  of  an  agent  may  be  shown — 1.  By  his  written 
power;  or  in  the  absence  of  that,  by  himself.  2.  From  the  re* 
iative  situation  of  the  parties.  3.  From  the  habits  and  course 
of  dealing  between  the  parties.  4.  From  the  recognition  of  the 
acts  of  the  agent,  by  the  principal,  or  by  similar  acts.  The  evi- 
dence establishes  the  agency  ot  Mr.  Delprat,  for  the  plaintiffS| 
upon  all  these  principles.  As  to  the  bill  for  £1,000,  of  July 
SI,  1823 — 1.  It  was  paid  before  it  was  due — It  was  drawn  at  60 
days;  presented  on  the  14th  September,  and  paid  on  the  lit 
October  following.  2.  There  can  be  no  payment  supra  proteti^ 
until  a  demand  and  refusal  of  payment  regularly  made.  This 
refusal  cannot  be  until  the  bill  falls  due.  Chitty  on  BiUs^  S18. 

Had  the  plaintiffs  a  right  to  pay  those  bills  supra  protest? 

1.  In  case  of  acceptance  sxipra  protest  for  honour  of  the  en- 
dorser, the  bill  must  be  presented  for  payment,  and  duly  pro- 
tested. Chitty^  313. 

2.  If  the  drawee  has  accepted  supra  protest^  for  want  of  funds 
or  effects,  and  afterwards  receives  effects ;  he  is  bound  to  dis- 
charge the  endorser,  and  to  advise  him  that  he  will  pay.  Beawe»*s 
Lex.  Merc,  109.  Thus,  there  may  be  an  oblic^ation  to  pay,  when 
there  was  none  to  accept.  As  to  the  bills  of  July  31,  1822,  for 
j£l,0O0,  and  5,000  guilders,  they  were  drawn  on  shipments  by 
the  Virginia.  The  plaintiffs  were  so  addressed — the  consign- 
ment of  the  property  was  received  by  the  plaintiffs,  afterpro- 
test  for  non-acceptance,  and  before  the  bills  were  paid.  They 
were,  therefore,  bound  to  pay  those  bills  out  of  the  proceeds  of 
those  shipments. 

The  plaintiffs  cannot  take  this  property,  and  apply  it  to  their 
general  account  with  Mr.  Delprat,  refusing  to  pay  the  bills 
drawn  on  advances  on  the  very  property.  The  shipments, 
when  they  were  advised  of  the  facts,  were  received  by  them, 
subject  to  an  equitable  lien,  in  favour  of  the  holders  of  their 
bills;  and  they  have  a  right  to  their  application  to  the  payment 
of  the  bills. 

As  to  the  bills  paid  before  the  arrival  of  the  ships.  1. 
Payment,  supra  protest,  is  evidence  of  money  paid  to  the  use 
of  the  defendants.  It  is  an  equitable  action,  and  admits  of  any 
equitable  defence.  Can  it  be  sustained,  after  effects  to  pay  the 
bills  have  come  into  the  hands  of  the  plaintiffs  ?  Does  not  the 
receiptof  the  proceeds  of  the  property,  reimburse  the  plaintiffs 
in  the  payment  ? 

Equity  will  frequently  give  a  party  relief,  in  effect  amounting 
to  a  lien,  though  not  in  possession  of  the  goods,  to  have  his 
demand  satisfied  out  of  the  proceeds  of  the  goods,  in  prefer- 
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ence  to  any  other  party.    Chitty'a  Commercial  and  Maritifne 
Law,  550-1. 

The  defendants  ask  the  application  of  this  principle  to  the 
bills  upon  which  this  suit  has  been  instituted. 
Mr.  Og^en,  same  side* 

This  action  is  to  oblige  the  defendants  to  pay  the  amount  of 
bills  paid  for  their  honour^  and  which  they  say  should  hare 
been  paid  by  the  drawees.  The  plaintiffs  received  the  property, 
against  which  the  bills  were  drawn ;  and  the  question  is,  whe- 
ther property  could  be  received,  and  the  bills  drawn  upon  it  be 
left  unprotected  ?  The  consignee  of  property  is  nothing  more 
than  a  trustee,  to  receive  the  property,  and  appropriate  the  pro- 
ceeds to  the  use  of  the  consignee,  and  he  must  conform  to  the 
directions  of  the  consignor.  In  this  case,  the  bills  of  exchange 
drawn  by  Mr.  Delprat,  were  the  direction  as  to  the  appropria- 
ation  of  those  funds. 

It  is  no  answer  to  this,  to  say,  that  the  consignor  is  a  debtor 
to  the  consignee;  and  that  upon  the  principle  that  a  consignee 
can  pay  his  general  balance  out  of  goods,  which  come  into  his 
hands,  the  plaintiffs  would  make  use  of  the  funds,  for  their 
own  purposes.  They  could  not  get  possession  of  the  property, 
but  by  a  wrongful  act;  as  they  had  not  a  right  to  receive  it  on 
any  other  terms,  but  those  prescribed  by  the  shipper.  Those 
bills,  or  the  letters  of  advice,  state,  that  they  were  drawn  for 
advances  on  goods  shipped. 

1.  May  not  the  drawees  of  the  bills  be  considered  as  assign- 
ees of  this  property,  bound  to  appropriate  the  proceeds  to  the 
payment  of  the  bills  ?  This  would  be  the  case  in  equity. 

In  New- York,  the  point  has  been  decided.  If  the  consignee 
takes  goods,  he  takes  them  subject  to  the  lien  on  them. 

The  evidence  shows,  that  Mr.  Delprat  was  the  agent  of  the 
plaintiffs,  engaged  in  making  shipments  to  them,  against 
which  he  drew  bills,  similar  to  those  in  which  this  suit  is 
brought;  and  that  between  January  and  July,  1822,  he  shipped 
goods  to  the  plaintiff  to  a  very  large  amount ;  upon  which  bills 
were  drawn,  and  which  were  accepted  by  the  plaintifis,  and 
were  paid.  Mr.  Delprat  was  the  general  agent  of  the  plain- 
tiffls.  Payley  an  Agency,  2.  1  fVashington'a  Hep.  19.  11  Ma$s. 
55. 

It  is  said  an  authority  to  draw,  is  not  an  agreement  to  ac- 
cept What  else  is  it,  but  an  implied  promise  to  accept  ?  In 
Cooledge  V8.  Payson,  7  Wheat,,  this  Court  has  decided  the  point 
as' to  a  partictdar  bUl^ihese  are  bills  of  a  particular  elasM,  It  is 
not  necessary  that  the  bill  shall  express  to  be  drawn  as  agent, 
to  bind  the  principal ;  the  contrary  practice  is  universal,  and 
it  was  the  practice  not  to  draw  the  bills  of  those  parties  in 
that  form.    If  it  shall  be  said  that  Mr.  Delprat  had  authority 
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to  draw  bills  under  particular  agreement,  and  that  those  hills 
were  not  drawn  in  conformity  with  that  agreement;  the  answer 
is,  that  the  letter  of  the  plaintiffs,  announcing  their  refusal  to 
accept  the  bills,  does  not  state  the  refusal  to  have  been  on  that 
ground. 

It  has  been  decided,  that  if  underwriters  refuse  an  abandonr 
ment,  for  reasons  assigned,  they  cannot,  afterwards,  on  the  trial, 
allege  other  reasons  for  not  paying  the  loss.  The  objections  made 
by  the  plaintiffs  to  the  bills,  were,  that  accounts  were  not  kept 
and  settled  by  Mr.  Delprat;  and  that  a  balance  was  due  to 
them  for  their  shipments;  not  because  of  mal-agency.  The 
facts  of  the  case  show  that  those  bills  were  drawn  in  conform* 
ity  with  instructions. 

fiut,  even  if  they  had  not,  still  iM  principals  were  bounds 
The  law  is  so  settled,  even  if  the  agent  violates  instructions* 
2  Kent*8  Commentaries^  484.  Another  point  in  this  case,  which 
is  in  favour  of  the  defendants,  rests  on  the  particular  situation 
of  the  two  houses  of  trade,  formed  by  the  parties  to  this  cause. 
Whatever  may  be  the  law  as  between  strangers,  the  attempt 
made  by  the  plaintiffs  to  throw  those  bills  on  the  defendants,  is 
a  violation  of  the  good  faith  which  had  always  existed  between 
them. 

Between  them,  the  highest  confidence  existed.  The  defend* 
ants  were  agents  for  a  large  amount  of  the  stocks  of  the  Unit* 
ed  States,  held  by  persons  in  Holland,  and  which  were  under 
the  care  of  the  plaintiffs ;  and  they  had  large  transactions  for 
mutual  benefit. 

In  1818,  Mr.  Delprat  was  appointed,  by  the  plaintiffs,  their 
commercial  agent,  and  was  recommended  to  the  particular 
care  of  the  defendants,  who  were  asked  to  "facilitate  his  ope- 
rations." The  agreement  with  Mr.  Delprat  was  enclosed  to 
the  defendants,  for  the  purpose  of  showing  to  them  the  nature 
of  his  agency,  and  informing  them  of  his  powers,  and  of  the 
credit  they  had  given  to  him.  The  defendants  were  to  render 
such  services,  as  would  enable  Mr.  Delprat  to  execute  the  pur- 
poses of  the  contract.  Thus  were  the  defendants  brought  in* 
to  a  close  connexion  with  Mr.  Delprat,  for  the  purpose  of  pro- 
moting the  designs  and  interests  of  the  plaintiffs;  and  those 
bills,  believed  by  them  to  be  drawn  in  the  regular  course  of  the 
transactions,  authorized  by  the  relations  between  Mr.  Delprat 
and  the  plaintiffs ;  were  endorsed  to'* facilitate  the  operations'' 
of  Mr.  Delprat,  supposed  to  be  beneficial  to  all  parties. 

It  is  said  that  the  plaintiffs  were,  by  the  contract  entered  into  by 
them  with  Mr.Delprat,  to  have  nothingto  do  with  the  drawing 
bills.  They  did  not  so  construe  the  agreement,  nor  did  the  plain- 
tiffs so  consider  it.  The  construction  of  commercial  agreements 
is  best  made  by  the  understanding  of  the  parties  to  them^and  the 
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use  made  of  the  same.  The  evidence  shows,  that  the  con- 
struction which  was  assumed  as  proper,  by  the  defendants,  and 
upon  which  they  acted,  in  endorsing  those  bills;  had  been  fre- 
quently affirmed,  in  the  course  of  former  transactions,  by  the 
plaintiffs. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court— 

This  action  was  brought  on  nine  bills  of  exchange,  drawn  by 
John  C.  Delprat,  on  the  plaintiffs,  and  endorsed  by  the  defend- 
ants, a  list  or  which  follows: — 
Baltimore,  May  23,1822,       £500  favour  of  J.  P.  Kraft. 
"         *'    27  200  favour  of  defendants. 

<(  «<    u    u  a 

^6  6^     u     a  500  *t 

«       June  12    ^  1,000  « 

"  44    18  300 

*«        July  31  1,000  ^ 

**     "     «      fr.  10,000  *^ 

44  44       44       4C  5^000  « 

These  bills  were  regularly  protested  for  non-acceptance  and 
non-payment ;  but  were  accepted  and  paid,  supra protesU  by  the 
drawees,  for  the  honour  of  the  defendants  the  endorsers.  The  jury 
found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court,  on  a  case  stated.  The  Judges  were  divided  in  opinion,  on 
the  following  points,  which  have  been  certified  to  this  Court.— 

1.  Whether  the  authority  to  John  C.  Delprat  to  draw  on  the 
plaintiffs,  did,  or  did  not,  amount  to  an  acceptance  of  the  bills. 

2.  Whether  the  bills  paid  by  the  plaintiffs,  at^pra  protestj  for 
the  honour  of  the  defendants,  were  drawn  and  negotiated  in 
conformity  to  the  authority  and  instructions  of  the  plaintiffs 
to  J.  C.  Delprat. 

3.  Whether  the  plaintiffs  were  bound  to  accept  and  pay  the 
bills  in  question,  and  whether  the  same  having  been  paid  by  the 
iplaintiffs,  svpra protest^  for  the  honour  of  the  defendants;  the 
plaintiffs  are  entitled  to  recover  the  amount  of  the  defendants. 

4.  Whether  J.  C.  Delprat  was  a  competent  witness. 

5.  Whether  the  letter  offered  by  the  plaintiffs  in  evidence,  and 
rejected,  ought  to  have  been  admitted. 

6.  Whether  the  plaintiffs  are  entitled  to  a  judgment  on  the 
verdict  of  the  jury. 

These  questions  require  an  examination  of  the  relations  which 
existed  between  the  drawer  of  these  bills,  and  the  drawees. 

On  the  1 1  th  January  1818,  the  plaintiffs  entered  into  a  contract 
with  John  C.  Delprat,  of  which  the  following  is  a  copy>— 

The  undersigned  N.  and  J.  and  R.  Van  Staphorst,  merchants 
in  this  city,  and  John  C.  Delprat  of  Philadelphia,  present  the 
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last,  choosing  for  the  present  act  his  datfiicilium  citandi  et  exe^ 
querwU,  at  the  office  of  the  youngest  notary  here,  have  entered 
with  one  another  into  the  following  arrangement  and  stipula- 
tions:— 

Article  I.  The  second  undersigned  (viz.  J.  C.  Delprat) 
shalU  to  the  benefit  of  the  first  undersigned  (N.  and  J.  and  R. 
V.  S.)  manage  in  the  United  States  of  America,  the  mercan- 
tile interest  of  said  first  undersigned,  consisting  chiefly  in 
the  forming  of  new  solid  connexions,  and  procuring  of  consign- 
ments; and  shall  further  perform  every  thing  the  first  under-> 
signed  will  appoint  him  to  do  as  their  agent. 

Art.  II.  The  second  undersigned,  binds  himself  to  procure 
to  no  person  or  persons  in  this  kingdom,  any  consignments  or 
commissions  from  himself  or  any  other,  except  to  the  first  un- 
dersigned; but  on  the  contrary^  to  use  his  utmost  exertions  to- 
wards the  benefit  of  the  mercantile  house  of  the  first  undersign- 
ed, they  being  willing  on  their  side  to  facilitate  all  such  com- 
mercial operations  as  might  benefit  the  second  undcrsigned| 
without  their  prejudice. 

Art.  III.  The  first  undersigned  allows  to  the  second  under- 
signed the  faculty  to  value  on  them  direct,  or  payable  in  Lon- 
don, at  no  shorter  date  than  sixty  days  sight, /or  such  moneys 
as  the  second  undersigned  shall  employ  to  nmke  advimces  on 
whole  or  part  of  cargoes  of  current  articles,  viz.  to  the  amount 
of  two  thirds  of  the  invoice  price  of  articles  laden  in  chartered 
vessels,  and  of  three-fourths  in  vessels  owning  to  the  shippers^ 
and  likewise  consigned  to  the  first  undersigned;  it  being  left  to 
the  knowledge  and  prudence  of  the  second  undersigned  to  judge 
of  the  invoice  price  of  the  aforementioned  goods;  and  it  being 
understood  that  the  second  undersigned,  at  the  same  time  that 
he  gives  advice  of  his  drafts  furnished  in  the  above  manner, 
shall  enclose  and  forward,  or  cause  to  be  enclosed  and  forward- 
ed, to  the  first  undersigned,  the  bill  of  lading  and  invoice  of  the 
goods  on  which  the  above  mentioned  advances  might  have  been 
made;  and  shall  cause  the  above  goods  to  be  duly  insured  in 
America,  to  that  effect,  that  the  policy  of  said  insurance  be  de- 
livered up,  duly  endorsed,  to  the  second  undersigned,  and  rests 
with  him  until  the  end  of  the  expedition.  It  being  further  a  fixed 
rule,  that  the  first  undersigned  must  never  come  in  the  predica- 
ment of  having  made  any  advances  on  cargoes  or  part  of  cavi- 
goes,  which  are  not  duly  insured  in  America. 

The  first  undersigned  further  oblige. themselves  to  open  a 
credit  of  £40,000,  say  forty  thousand  dollars,  with  Messrs.  Le 
Roy,  Bayard  &  Co.  New-York,  to  be  made  me  of  by  tlie  second 
undersigned^  in  case  any  advances  are  required  on  consimmerUs  to 
be  made  to  the  smd  first  undersigned^  that  credit  to  be  renewed 
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every  ttnu  by  the  said  first  ttndersigned^  after  the  arrivement  of 
the  consigned  goods  shall  have  been  duly  advised  by  them. 

If,  however,  against  all  probability,  it  happened  that  the 
multiplicity  of  consignments  rendered  it  desirable  to  the  first 
undersigned,  to  stop  for  a  while  further  consignments,  then 
the  said  first  undersigned  retain  the  faculty  to  prescribe  to 
the  second  undersigned  such  limits  and  orders  as  they  shall  find 
proper  according  to  circumstances,  which  orders  and  limits 
the  second  undersigned  shall  be  obliged  to  follow. 

Art.  IV.  As  sometimes  an  opportunity  might  offer  to  pro- 
cure a  good  consignment  to  the  first  undersigned,  on  condition 
of  their  taking  an  interest  in  that  expedition,  they  authorize 
the  second  undersigned  to  make  ttse  likewise  of  the  above  mention- 
ed credit  o/*JB40,000,  to  interest  the  first  undersigned;  in  such  expe- 
ditions for  a  proportion  not  larger  than  one-fourth^  with  this 
restriction,  that  said  proportion  must  never  exceed  the  amount 
of  810,000,  say  ten  thousand  dollars.  The  choice  of  the  arti- 
des  to  be  shipped  to  the  first  undersigned  on  their  own  ac- 
count, being  left  to  the  commercial  knowledge  of  the  second 
undersigned.  This  authorization  will  be  considered  as  renew- 
ed after  the  termination  of  each  expedition,  viz.  after  that  ter- 
mination shall  have  been  duly  advised  to  the  second  undersign- 
ed by  the  first  undersigned. 

Art.  V.  That  the  first  undersigned,  in  consideration  of  the 
services  to  be  rendered  by  the  second  undersigned,  shall  grant 
to  the  second  undersigned,  one-third  of  the  amount  of  the  two 
per  cent,  commission,  to  be  earned  by  the  first  undersigned  on 
the  consignments  to  be  procured,  and  further  one  per  cent,  from 
the  purchase  of  such  goods  which  might  be  shipped  for  the  ac- 
count of  the  first  undersigned,  as  is  more  amply  specified  in  ar- 
ticle 4;  it  is  to  be  understood,  that  then  no  benefit  arises  from 
the  third  of  the  two  per  cent,  commission  of  those  goods;  and 
finally,  that  the  second  undersigned  is  promised  an  allowance 
for  travelling,  and  other  expenses,  the  sum  of  KS/X)0,  say  two 
thousand  dollars,  per  annum,  to  commence  with  the  first  of 
February  1818. 

Art,  VI.  These  arrangements  shall  last  for  the  term  of  two 
consecutive  years,  and  thus  end  with  the  last  day  of  January 
1820.  It  being  understood  that  (in  case  of  no  denunciation  to 
^e  contrary,  made  by  any  of  the  parties  aforesaid^  this  con- 
tract will  be  continued  from  year  to  year,  but  that  in  case  one 
of  the  parties  should  desire  the  annullation  of  the  present  con- 
tract, said  party  shall  be  obliged  to  signify  his  intention  to  the 
other  party,  four  months  before  the  expiration  thereof. 

Art.  VII.  Ultimately  it  has  been  stipulated,  that  in  the  un- 
hoped for  and  wholly  unexpected  case  of  any  differences  taking 
place  between  the  undersignedf  respecting  the  fulfilment  of  any 
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of  the  articles  above  mentioned,  those  disputes  or  differences 
shall  be  entirely  adjusted  and  decided  by  the  decision  of  two 
arbiters,  to  be  chosen  in  the  city  of  Amsterdam,  one  by  each 
party,  who  in  case  of  difference  of  opinion  between  them,  shall 
have  the  faculty  of  appointing  a  third  or  super  arbiter,  which 
arbiters  then  must  decide  and  finally  terminate  all  such  differ- 
ences; both  parties  rmundating  to  all  law  measure  and  impedi- 
ments^ and  especially  to  the  faadty  of  laying  any  arrests^  or  hbh 
drance^  on  moneys^  goods^  or  possessions,  belonging  to  aiif  one 
of  the  parties  undersigned,  ail  such  af  oresaid  measures  to  be  con- 
sidered now  and  then  as  mdl,  void,  and  of  no  effect  whatsoever^ 
the  consequences  thereof  to  be  suffered  by  the  party  which 
might  have  made  use  of  the  aforesaid  measures. 

Of  the  present  act  have  been  made  two  copies,  &c. 

Amsterdam,  Win  January  1818. 
(Signed)  N.  &  J.  &  R.  Van  SrArHORflT. 

John  C.  Delprat. 

A  copy  of  this  contract  was  transmitted  by  the  plaintiffs  to 
the  defendants,  in  a  letter  dated  the  21st  of  the  same  month,  t 
copy  of  which  follows: — 

Messrs.  Le  Roy,  Bayard  &  Co.  N.  York,  (confidential.) 

Jlm^terdcm,  Qlst  Jan.  1818. 
Gentlemen — Thinking  it  useful  for  the  extension  of  our  con^ 
mercial  relations  in  the  line  of  consignments,  (one  of  the 
branches  of  our  establishment,)  to  appoint  an  agent  to  that 
purpose  in  the  United  States  of  America,  we  have  been  de- 
cided by  the  confidence  we  place  in  the  character  and  commer- 
cial notions  of  Mr.  John  C.  Delprat,  to  appoint  that  gentleman 
to  the  aforementioned  trusts,  in  which  choice  we  have  chiefly 
been  directed  by  the  reliance  we  have  on  the  principles  of  loy- 
alty and  prudence,  which  must  actuate  a  person  employed  dur- 
ing such  a  long  period  by. your  worthy  house.  We  judged 
it  necessary  for  the  obtaining  of  said  purpose,  to  leave  at  the 
disposal  of  Mr.  Delprat,  suffment  means  to/acilitaie  his  exertUmi^ 
viz.  by  opening  with  you  in  his  favour,  a  credit  to  be  made  uae 
of  by  him,  in  the  manner  pointed  out  in  the  enclosed  abstract  of 
our  contract  with  said  gentleman.  We  therefore  request  and 
authorize  you  to  furnish  Mr.  Delprat  to  the  extent  of  840,000, 
say  forty  thousand  dollars,  (to  be  made  advances  with  by  him  on 
9ucn  cargoes  or  part  therecf,  as  he  might  procure  the  consignment 
of  to  our  house,  and  to  be  made  use  of  to  interest  our  house  in  part 
of  cargoes  to  the  forementioned  purpose, )  The  credit  to  run  for 
the  space  of  two  years,  unless  countermanded  by  us,  in  such  a 
manner  that  when  Mr.  Delprat  has  avmled  himself  of  the  uMe 
or  part  of  said  credU  of  f^40,000,  that  credit  or  part  of  the  same 
must  be  considered  renewed  when  you  receive  our  approbation 
of  the  said  disposition  of  Mr.  Delprat 
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You  will  observe  the  sole  object  of  the  mission  of  Mr.  Del- 
prat,  is  to  obtain  solid  consignments  from  good  houses  through- 
out the  U.  S.,  and  the  disposal  of  the  credit  opened  in  his  be- 
half with  your  house,  is  exclusively  intended  to  facilitate  said  bu- 
mess.  In  this  important  matter,  it  will  be  a  point  of  great 
security,  and  as  such,  eminently  satisfactory  to  us,  that  our 
said  agent  may  be  able  to  have  recourse  in  every  circumstancei 
to  wise  and  friendly  counsel^  and  we  therefore  request  you  to 
assist  Mr.  Delprat^  as  far  as  opportunity  may  offer,  with  the 
lessons  of  your  long  experience, /iar/tcMfor/y  with  respect  to  those 
transactions  for  which^  oy  virtue  of  the  credit  aforementioned^  we 
may  have  recourse  to  your  cash^  tt  beings  as  you  wUl  observe^  a 
material  point  that  we  are  secured^  that  the  moneys  he  may  dispose 
ff  will  have  no  other  than  the  destination  just  mentioned.  To,  this 
effect,  we  authorize  you,  gentlemen,  in  case  of  moral  certainty^  that 
the  moneys  Mr,  Delprat  should  demand from  you  by  virtue  of  the 
abovementioned  credit,  would  not  be  employed  in  the  aforemen- 
tioned manner,  and  earnestly  request  you  not  to  pay  and  to  refuse 
him  any  moneys  whatsoever,  on  account  of  the  above  credit. 

In  general,  as  a  trust  of  this  nature,  which  is  to  have  its  ef- 
fect at  such  a  distance,  is  always  a  delicate  matter,  we  must 
claim  and  dare  expect  from  your  known  sentiments  towards 
us,  that  you  will  give  the  strictest  attention  to  the  line  of  con- 
duct followed  by  Mr.  Delprat;  and  if,  unexpectedly,  that  con- 
duct could  appear  in  the  least  exceptionable,  we  mean  either 
imprudent  or  equivocal,  then,  gentlemen,  do  give  us,  with  all 
the  frankness  of  long  experienced  friendship,  your  ideas  respect- 
ing that  subject,  and  be  perfectly  secure  that  every  information, 
of  what  nature  soever,  will  not  only  be  thankfully  acknowledged 
by  us,  but  received  with  the  most  religious  secrecy.  We  have 
now,  gentlemen,  only  to  request  your  kind  offices  in  favour  of 
Mr.  Delprat,  and  to  soKcit  your  friendly  co-operation  towards  the 
attaining  tlie  object  of  Jus  mtssion^  which  we  are  fully  persuaded 
can  be  much  facilitated  by  your  kind  recommendation  to  the 
numerous  friends  you  have  in  different  parts  of  your  country. 
Be  assured,  gentlemen,  of  the  high  sense  we  have  of  the  obli- 
gation we  will  have  to  you,  for  your  friendly  services  through 
the  whole  of  the  business  wc  just  now  took  the  liberty  to  explain 
to  you,  and  of  the  earnest  desire  we  have  to  be  often  in  the  op- 
portunity of  rendering  you  the  like,  or  any  services  in  our 
power.  Referring  for  commercial  information  to  our  general 
letter  of  this  date,  we  are,  with  sincere  regard. 

Gentlemen,  your  most  obedient  servants, 

N.  &  J.  &  R.  Van  Staph orst. 
(Endorsed,)  Confidential.  Amsterdam,  21st  of  January,  1818. 
N.  and  J.  and  R.  Van  Staphorsu  Received,  March  29th.  Ao^ 
swered,  24th  do. 
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(Schiminelpennich  et  al.  t».  Bayard  et  aL) 
This  letter  was  answered  by  Le  Roy,  Bayard  &  Co.  in  the 
following  terms 

PRIVATE. 

New-Fork,        of  March  1818. 
Messrs.  N.  &  J.  &  R.  Van  Staphorst,  Amsterdam. 

Gentlemen — We  have  the  honour  of  replying  to  your  esteem-' 
ed  favour  of  21st  of  January,  acquainting  us  with  the  arrange- 
ment you  have  made  with  our  mutual  friend,  Mr.  Delprat,  who 
has  undertaken  the  agency  of  procuring  you  consignments  from 
this  country.  In  the  furtherance  of  the  object,  we  shall  be  very 
happy  to  render  our  services  useful,  and  beg  to  offer  our  best 
wishes  for  the  success  of  Mr.  Delprat's  operations  in  your  be- 
half. Due  note  is  taken  of  the  credit  you  are  pleased  to  open 
to  that  gentleman  with  us,  to  the  amount  of  40,000  dollars,  sub- 
ject to  renewal,  as  fully  expressed  in  your  letter.  We  doubt  not 
from  the  knowledge  we  possess  of  Mr.  Delprat's  character,  that 
he  will  fully  justify  the  confidence  you  repose  in  him ;  and  though 
he  may,  under  existing  circumstances,  find  it  difHcult  to  enlarge 
to  the  extent  that  could  be  mutually  wished,  we  are  persuaded 
that  no  exertion  will  be  wanted  on  Mr.  Delprat's  part,  to  reap 
the  utmost  benefit  from  the  mission  intrusted  to  him. 
Believe  us,  with  honour  and  esteem,  gentlemen. 
Your  obedient  servants, 

Le  Roy,  Bayard  &  Co- 
lt is  proper  to  observe,  that  several  merchants  of  Holland, 
whose  agents  the  plaintiffs  were,  had  become  large  holders  of 
government  stock,  and  of  shares  in  the  Bank  of  the  United 
States.  Le  Roy,  Bayard  &  Co.  had  been  employed  to  draw 
the  interest  and  dividends,  and  to  remit  them  to  Europe.  The 
credit  of  40,000  dollars,  therefore,  which  was  raised  for  Del- 
prat,  with  Le  Roy,  Bayard  Sc  Co.,  was  merely  the  application 
of  so  much  of  their  funds,  in  the  United  States,  to  the  business 
of  his  agency,  in  aid  of  the  bills  he  was  authorized  to  draw  on 
them.  The  continuance  or  discontinuance  of  this  credit,  might 
depend  on  the  eligibility  of  continuing  this  mode  of  remittance, 
as  well  as  on  the  withdrawal  of  their  confidence  in  their  agent. 
Several  letters  passed  between  the  plaintiffs  and  defendants,  re- 
specting their  transactions  in  consequence  of  this  credit;  which 
manifest,  unequivocally,  the  desire  of  the  plaintiffs  that  its 
amount  should  not  be  exceeded,  but  which  betray  no  want  of 
confidence  in  Delprat.  In  a  letter  of  the  d4th  June,  1819,  they 
renew  the  credit  of  40,000  dollars ;  and  add,  at  the  same  time, 
we  confirm  our  former  orders  not  to  exceed  said  amount,  for 
our  account.  In  case  you  have  funds  in  hand,  for  any  of 
our  institutions,  and  you  think  proper  to  remit  us  for  the 
same,  Mr.  Delprat's  bills  on  us ;  the  nature  of  which  you  are 
well  acquainted  with;  you  allow  him  then,  the  same  credit, 
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which  you  do  to  all  persons  from  whom  you  take  bills,  in  the 
persuasion  of  their  solidity,  and  of  the  reality  of  the  transaction 
on  which  the  bills  arc  issued. 

In  answer  to  this  letter,  the  defendants  say,  on  the  34th  of 
September,  1819:  '*  You  also  accord  us  the  permission  to  re- 
mit this  gentleman's,  (Delprat's)  drafts,  for  any  moneys  we 
may  have  on  hand  belonging  to  your  various  institutions.  The 
confidence  which  we  mutually  have  in  this  gentleman's  cha- 
racter, must,  with  us,  act  in  lieu  of  vouchers,  to  exhibit  the  re- 
ality of  transactions,  which  may  give  origin  to  such  drafts ;  the 
whole  of  this  gentleman's  operations  having  been  hitherto  be- 
yond our  immediate  knowledge." 

This  correspondence  continued  until  the  12th  of  May,  1820, 
when  N.  &  J.  &  R.  Van  Staphorst  addressed  a  letter  to  Messrs. 
Le  Roy,  Bayard  &  Co.  of  which  the  following  is  an  extract : 

•*  There  being  frequent  opportunities  of  drawing  here,  now, 
on  New- York,  we  will  probably  have,  for  some  time  to  come, 
occasion  to  dispose  of  the  dividends  which  ^  you  will  receive  for 
our  account,  in  October  next,"  and  so  on ;  and  we  have  there- 
fore directed  Mr.  Delprat  not  to  make  use  of  his  credit  of 
240,000,  lately  opened  in  his  favour.  We  thus  also  request 
you,  by  the  present,  to  consider  the  same  as  annulled,  until  we 
may  again  renew  the  same." 

The  agency  of  Delprat  continued  after  this  revocation  of  his 
credit  with  Le  Roy,  Bayard  8c  Co.  He  continued  to  solicit 
consignments  for  their  house  in  Amsterdam,  and  to  draw  bills 
on  them  for  advances,  without  any  other  alteration  in  his  pow- 
ers, than  is  contained  in  a  letter  of  the  6th  Feb.  1821,  which 
contains  the  following  clause.  "  The  advances,  therefore,  to  be 
made  by  you  on  our  behalf, on  shipments  to  our  consignments, ei- 
ther from  funds  belonging  to  us,  in  your  hands,  or  by  drawing  and 
endorsing  the  shipper's  draft,  must  not  exceed,  henceforth,  one 
half  of  the  **true  invoice."  As  a  compensation  for  this  re- 
duction of  the  advance  to  be  made  in  the  United  States,  J.  & 
N.  &  R.  Van  Staphorst,  engaged,  on  the  arrival  of  the  ship- 
ments, to  remit  to  the  consignors,  the  estimated  value  of  the 
cargoes,  in  bills  on  their  house  in  the  United  States. 

Delprat  acknowledged  the  receipt  of  this  letter  on  the  17th 
of  April,  1821,  and  promised  to  conform  to  its  directions. 

The  correspondence  between  the  plaintiffs  and  defendants, 
respecting  Mr.  Delprat's  agency,  appears  to  have  ceased  on  the 
12th  of  May,  1820,  when  his  credit  with  the  house  of  the  latter 
was  annulled.  At  least,  no  subsequent  letter  appears  in  the  re- 
cord, until  the  9th  of  July,  1822,  when  the  plaintiffs  announ- 
ced to  the  defendants  the  sudden  termination  of  their  connex- 
ion with  Mr.  Delprat;  whose  conduct,  they  said,  has  been  so 
imprudent  as  to  oblige  themi  at  the  same  time,  to  protest  se- 
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vcral  of  his  drafts.  Their  knowledge,  they  say,  of  the  former 
intercourse  between  Le  Roy,  Bayard  Sc  Co.  and  Mr.  Delprat. 
and  of  the  great  regard  felt  for  him  by  those  gentlemen,  in- 
duce them  to  state  the  chief  reasons  which  compelled  them  to 
^his  measure.  These  ai*e,  his  irregularities  in  keeping  his  ac- 
counts, and  omission  to  furnish  an  account  since  the  31st  of 
December,  1820,  although  the  balance  then  due  from  him  was 
fully  87837  54,  being  "for  the  proceeds  of  gin  consigned  by  ut 
to  him;  for  proceeds  of  drafts,  issued  by  him  on  us,  for  our 
account,  in  order  to  employ  the  proceeds  to  make  prudent  ad- 
vances with,"  Sec. 

They  then  proceed  to  state,  that  Mr.  Delprat  owed,  at  that 
date,  upwards  of  82,000  florins,  against  which  he  might  be 
entitled  to  a  credit  of  S6000.  The  account,  they  say,  has  ac- 
crued to  this  height,  in  a  great  measure,  in  consequence  of 
shipments  made  to  him  for  his  account,  in  full  confidence  of  hife 
making  us,  for  the  amount,  i^emittances;  which  we  till  now  have 
not  received;  though  the  ^ods  were  with  him,  for  many 
months."  The  letter  complains  of  the  large  advances  made  bj 
Mr.  Delprat,  on  consignments,  notwithstanding  their  repeated 
remonstrances ;  and  dwells  on  the  high  opinion  they  had  ear 
tcrtained  of  him;  "his  integrity,'*  they  say,  they  "even  now 
will  not  question."  Thus,  the  letter  proceeds,  were  matters 
situated,  when  last  Friday,  contrary  to  any  thing  we  could  ex- 
pect or  anticipate,  we  found  ourselves  drawn  upon  byMr. . 
Delprat,  for  J8200,  JS300,  and  £500;  issued,  as  he  informs  ua^ 
for  the  amount  of  purchases  which  he  is  making  of  articles 
not  yet  shipped  ;"  and  on  the  other  hand,  2d,  £500^  fl.  1S50, 
and  1750,  issued  on  us,  as  advances  made  to  Mr.  Krafft,  already 
so  much  our  debtor,  on  shipments  which  he  made  some  long 
time  ago,  and  which  Mr.  Delprat  could  clearly  perceive,  that 
taken  at  an  average,  did  nothing  diminish  the  balance  due  by 
him." 

The  letter  proceeds  to  state,  in  substance,  that  they  could 
choose  only  between  the  alternatives,  of  allowing  the  debt  doe 
from  Mr.  Delprat  to  be  swelled  to  a  still  larger  amount ;  and 
protesting  his  bills.  They  had  chosen  the  latter,  however  it 
might  pain  their  feelings.  They  express  their  regret  to  find^ 
that  among  the  drafts  to  be  protested  for  non-acceptance,  and 
perhaps  afterwards  for  non-payment,  are  several  endorsed  by 
the  defendants,  for  whose  honour,  however,  they  had  inter- 
vened. 

This  letter  was  received  by  the  defendants  on  the  1st  day  of 
September,  1 822.  They  immediately  obtained  from  Mr.  Delprat 
an  order  on  the  plaintiffs,  to  hold  at  their  disposal  all  the  proceeds 
of  the  goods  shipped  in  his  name,  by  the  Virgin,  and  other  ves- 
sels, and  all  balances  due  to  him.  This  o^der  was  enclosed  to  thn 
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plaintifTs  in  a  letter  of  the  7th  September,  1822,  ia  which  they 
■ay,  ^  We  can  of  course  only  consider  this  order  as  applying 
to  the  balance  that  may  possibly  accrue  to  him  upon  the  set- 
tlement of  your  account ;  and  if  any  should  accrue,  we  will 
thank  you  to  take  such  legal  steps,  which  you  may  deem  ne- 
cessary, as  will  place  it  with  us,  without  fear  of  contentioa. 
His  drafts,  which  you  may  have  paid  for  our  account,  will 
probably  furnish  sufficient  authority  to  enable  you  to  do  sa 

At  the  trial,  John  C.  Delprat  was  examined  as  a  witness. 
He  deposes,  that  the  several  bills  of  exchange,  on  which  this 
suit  was  instituted,  were  drawn  in  his  capacity  as  agent,  on 
account  of,  and  for  the  purpose  of  making  advances  on  ship- 
ments consigned  to  the  plaintiffs;  and,  except  that  in  favour  of 
J,  P.  Krafft,  for  dS500,  were  accompanied  by  letters  of  advice. 
That  during  the  whole  period  of  his  agency,  he  was  in  the  ha- 
bit of  making  shipments  on  his  own  account,  and  of  drawing 
Ibr  advances  on  the  said  shipments,  precisely  in  the  same  man- 
ner as  when  they  were  made  by  others ;  that  this  was  done 
with  the  full  knowledge  and  approbation  of  the  said  N.  ft:  J.  k 
R.  Van  Staphorst,  who  never  found  fault  with  him  for  doing 
Bo ;  but  to  encourage  him  to  make  such  shipments,  gave  him 
credit  for  one  half  the  commission,  upon  the  sales  of  the  ship- 
ments, so  made  upon  his  own  account  On  his  cross-exami- 
aation,  the  witness  stated  that  the  bill  for  £500  in  favour  of 
Unfftf  was  drawn  for  shipments,  by  the  Edward,  Jason,  and 
May  Flower.  He  cannot  say  when  the  Edward  sailed.  The 
Jason  had  arrived,  and  the  May  Flower  had  sailed  before  the 
bill  was  drawn.  Krafil  was  at  that  time  indebted  to  the  plain- 
tiffs. The  bill  was  issued  to  Krafft,  but  was  returned  to  wit- 
ness, who  sent  it  to  the  defendants.  The  bills  of  lading,  and 
the  invoices,  were  not  sent  with  iu  The  three  bills  of  the  STth 
of  May,  for  j81,000,  were  drawn  on  account  of  shipments, 
in  his  own  name,  by  the  Virgin.  She  sailed  about  the  30th 
July.  They  were  not  accompanied  by  invoices  or  bills  of 
lading.  The  two  bills  of  the  12th  and  18th  June,  for  dSl,000, 
and  for  jBSOO,  were  drawn  on  tobacco,  shipped  by  the  Henry, 
belonging  to  the  witness  and  to  Mr.  Krafft.  The  bill  of  lading 
and  invoice  did  not  accompany  them.  The  three  bills  of  the 
31st  of  July,  were  drawn  on  the  shipments  by  the  Virgin, 
nerally.  They  were  not  accompanied  by  bills  of  lading  or  in- 
voices. The  defendants  received  a  commission  for  endorsing 
his  bills  on  the  plaintiffs. 

In  making  the  advances  on  shipments  on  his  o^-n  account, 
he  drew  on  the  plaintiffs,  sent  his  bills  to  the  defendants,  to 
whom  they  were  charged ;  and  then  drew  on  the  defendants,  as 
the  money  was  required,  either  on  his  own  shipments  or  the 
^ipmentsof  others;  which  bills  were  credited  to  the  defend- 
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aiits.  He  undcrsts^nds  that  all  his  transactions  with  the  defend- 
ants, were  carried,  by  them,  into  their  general  account  with 
him.    These  transactions  were  not  confined  to  his  agency  for 
the  plaintiffs.    He  remains  considerably  indebted  to  them. 

He  was  concerned  in  shipments  with  Mr.  Krafft,  and  did  a 
great  deal  of  business  with  him ;  but  did  not  consider  himself 
as  a  general  partner. 

The  connexion  between  the  plaintiffs  and  J.  C.  Delprat,  was 
formed  by  the  agreement  of  the  11th  January  1818.  He  was 
constituted  their  agent  for  purposes  therein  described ;  and  re- 
ceived such  powers  as  were  deemed  sufficient  to  enable  him  to 
perform  the  duties  which  devolved  on  him.  That  duty  was  to 
manage  their  mercantile  interest  in  the  United  States,  "con- 
sisting chiefly  in  the  forming  of  new  solid  connexions,  and  pro- 
curing of  consignments.*'  To  enable  him  to  perform  this  duty, 
he  was  allowed  the  faculty  to  value  on  them  direct,  or  payable 
in  London,  at  no  shorter  date  than  sixty  days  sight,  for  such 
moneys  as  he  should  ^  employ,  to  make  advances  on  the  whole 
or  part  of  cargoes  of  current  articles;"  viz.  to  the  amount  of 
two-thirds  of  the  invoice  price,  &c.  It  being  understood,  th^ 
his  letters  of  advice  should  be  accompanied  by  the  bills  of 
lading  and  invoices  of  the  goods,  on  which  the  advances  maf 
have  been  made. 

John  C.  Delprat,  then,  had  no  general  authority  to  personate 
the  plaintiffs  in  all  respects  whatever;  but  was  an  agent  appoint- 
ed for  particular  porposes,  with  limited  powers,  calculated  to 
subserve  those  purposes.  To  procure  consignments,  it  wm 
indispensable  that  he  should  advance  money  to  the  consignors^ 
and  this  money  was  to  be  raised  by  bills  on  the  plaintiffs.  But 
he  was  authorized  to  draw  only  for  a  special  purpose,  and  to  a 
limited  extent.  Out  of  the  limits  assigned  to  him,  he  had  no 
power.  The  plaintiffs  not  being,  as  a  matter  of  course,  the 
acceptors  of  every  bill  he  might  draw ;  must  have  performed 
some  act  in  relation  to  the  particular  bills,  which  imposes  on 
them,  in  law,  the  character  of  acceptors. 

This  point  was  considered  by  this  Court,  in  the  case  of  Cool- 
edge  and  others  vs,  Payson  and  others. 

Cooledge  &  Co.  held  the  proceeds  of  a  cargo  claimed  by 
Cornthwaite  and  Cary,  whose  claim  depended  on  the  decision 
of  this  Court,  of  a  case  depending  therein.  Cornthwaite  and 
Cary  were  desirous  of  drawing  these  funds  out  of  the  hands 
of  Cooledge  £c  Co.  and  offered  a  bond,  with  sureties,  as  an  io- 
demnity,  in  the  event  of  an  unfavourable  decision.  Cooledge  8c 
Co.  in  a  letter  to  Cornthwaite  and  Cary,  state  some  formal  obiec* 
tions  to  the  l3ond,  and  add,  "  we  shall  write  to  our  friend  Wil- 
liams, by  this  mail,  and  will  state  to  him  our  ideas  respecting 
ihe  bond,  which  he  will  probably  determine.  If  Mr.  ^\  iUiami 
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feels  satisfied  on  this  point,  he  will  inform  you;  and  in  that 
case^  your  draft  for  2,000  dollars  will  be  honoured." 

In  answer  to  the  letter  addressed  by  Cooledg^  &  Co.  to  Wil- 
liams, on  this  subject,  he  declared  his  satisfaction  with  the  bond, 
as  to  form ;  declared  his  confidence,  that  the  last  sig^ner  was 
able  to  meet  the  whole  amount,  himself;  but  that  he  could  not 
speak  certainly  of  the  principals,  not  being  well  acquainted 
with  their  resources.  He  added,  under  all  circumstances,  I 
should  not  feel  inclined  to  withhold  from  them,  any  portion  of 
the  funds  for  which  the  bond  was  given." 

On  the  same  day,  Comthwaite  and  Cary  called  on  Williams, 
who  stated  the  substance  of  the  letter  he  had  written,  and  read 
a  part  of  it.  One  of  the  firm  of  Payson  Sc  Co.  also  called  on 
him,  and  received  the  same  information.  Two  days  afterwards, 
Comthwaite  and  Cary  drew  on  Cooled ge  &  Co.,  for  2,000  dol- 
lars, and  paid  the  bill  to  Payson  8c  Co.  who  presented  it  to 
Cooledge  &  Co.,  by  whom  it  was  protested.  Payson  &  Cow 
sued  them  as  acceptors. 

The  Court  instructed  the  jury,  that  if  they  were  satisfied  that 
Williams,  on  the  application  of  the  plaintiffs,  made  after  see- 
ing the  letter  from  Cooledge  &  Co.  to  Comthwaite  and  Cary, 
did  declare,  that  he  was  satisfied  with  the  bond  referred  to  in 
that  letter ;  and  that  the  plaintiffs,  on  the  faith  and  Credit  of 
the  said  declaration,  and  also  of  the  letter  to  Comthwaite  and 
Cary,  did  receive  and  take  the  bill  in  the  declaration;  they 
were  entitled  to  recover  in  the  action. 

The  jury  found  a  verdict  for  the  plaintiffs;  the  judgment  on 
which  was  affirmed  in  this  Court. 

In  this  case,  the  drawee  had  written  a  letter  to  the  drawer, 
promising  to  honour  his  bill  for  2,000  dollars;  if  Mr.  Williams 
should  be  satisfied  with  a  bond  of  indemnity,  which  had  been 
placed  in  their  possession.  Mr.  Williams  declared  his  satis- 
faction with  it,  both  to  the  drawer  and  holder  of  the  bill,  with- 
in two  days  after  this  declaration.  In  this  case,  the  promise 
to  accept  was  express,  and  applied  to  a  particular  bill,  the  pre- 
cise amount  of  which,  was  specified  in  the  promise. 

The  Court,  in  its  opinion,  reviews  several  decisions  in  Eng- 
land, on  this  point;  in  all  of  which,  the  promise  to  accept  was 
express;  and  in  some  of  which,  the  Court  declared  the  opinion, 
thiat  the  promise  ought  to  be  accompanied  by  circumstances, 
which  may  induce  a  third  person  to  take  the  bill.  After  re- 
viewing these  cases,  this  Court  laid  down  the  rule,  ^Uhat  a  let- 
ter written  within  a  reasonable  time  before  or  after  the  date  of 
the  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person,  who  af-  ' 
terwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  ac- 
ceptance, binding  the  person  who  makes  the  promise.*' 
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It  cannot  be  alleged  that  these  bills  are  brought  within  thia 
rule.  The  plaintiffs,  therefore,  cannot  be  considered  as  accept* 
ors  of  them. 

fiut,  although  the  plaintiffs  cannot  be  viewed  as  the  accept* 
ors  of  these  bills,  it  does  no{  follow,  necessarily,  that  they  can 
maintain  the  present  action.  To  entitle  them  to  maintain  it» 
the  Court  must  be  satisfied  that  the  payment  is,  in  fact,  what 
it  professes  to  be,  a  payment  really  tor  the  honour  of  the  en- 
dorsees. If  the  drawees,  thus  refusing  to  honour  the  bill,  and 
thus  denying  the  authority  of  the  drawer,  to  draw  upon  them^ 
were  bound  in  good  faith  to  accept  or  pay  as  drawees;  they  wiU 
not  be  permitted  to  change  the  relation  in  which  they  stand  to 
the  parties  on  the  bills,  by  a  wrongful  act.  They  can  acquire 
no  rights  as  the  holders  of  bills,  paid,  nipra  protest ;  if  they 
were  bound  to  honour  them  in  their  character  of  drawees.  The 
single  and  unmixed  inquiry,  therefore,  on  the  second  and  third 
questions,  is,  whether  the  drawees  were  bound  to  accept  or  to 
pay  these  bills.  And  first,  were  they  so  bound,  because  the  billa 
were  drawn  in  pursuance  of  the  authority  they  had  given  to  th« 
drawer  ?  This  demands  a  more  critical  examination  of  the  evi- 
dence, than  was  required  when  considering  the  first  question. 

It  is  apparent,  from  the  contract  of  the  11th  of  January 
1818,  that  Mr.  Delprat  came  to  the  United  States,  as  the  agent 
of  N.  &  J.  8c  R.  Van  Staphorst,  to  manage  their  mercantile  in- 
terest; ^  consisting  chiefly  in  forming  new  solid  connexions,  and 
procuring  of  consignments;"  and  ^so  with  commercial  viewa 
of  his  own.  The  principal  object  of  the  contract  is  to  define 
his  authority,  and  to  regulate  his  conduct  as  agent.  He  is  al- 
lowed to  draw  on  the  plaintiffs,  for  such  moneys  as  he  should 
employ  in  making  advances  on  current  articles,  consigned  to 
his  principals,  to  the  amount  of  two-thirds  of  the  invoice  price 
of  articles  laden  in  chartered  vessels.  He  was  still  further  re- 
stricted, in  his  advi^ices,  by  orders  received  long  before  the 
bills  in  question  were  drawn,  to  one  half  of  the  true  invoice. 
Mr.  Delprat's  authority,  then,  to  make  advances,  was  limited 
at  the  date  of  this  transaction,  to  one  half  the  invoice  price. 
One,  and  perhaps  the  most  usual  mode  of  conducting  businesa 
of  this  description,  is  to  draw  in  favour  of  the  consignor,  or 
to  endorse  his  bill.  The  agent  might,  however,  if  not  other- 
wise instructed,  draw  immediately  on  his  principal,  and  ad- 
vance the  money  to  the  consignor,  which  was  raised  by  tlie 
bill.  In  either  case,  however,  drafts  beyond  one  half  the  in- 
voice price  of  the  consignments  actually  made,  would  exceed 
the  authority  given.  Circumstances  may  exist,  which  would 
impose  on  the  principal  the  obligation  to  pay  such  drafts;  but 
the  question  we  are  now  considering,  relates  only  to  the  au- 
thority under  which  the  bilb  were  drawn.  That  authority  re- 
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stricted  the  agent  in  the  amount  of  his  drafts,  to  one  half  the 
invoice  price  of  the  aiticles  actually  consigned ;  and  also  re- 
quired him  to  accompany  his  letters  of  advice,  with  bills  of 
lading  and  invoices. 

Were  the  bills  in  question  drau^u  in  conformity  with  powers 
and  instructions  thus  limited  ? 

The  first  bill  on  the  list  is  for  500  pounds,  drawn  in  favour 
of  J.  P.  Krafft,  on  the  23d  of  May  1822,  and  endorsed  by  him 
'to  the  defendants.  The  letter  of  advice,  states  this  bill  to  be 
drawn  on  account  of  shipments  by  the  Edward,  Jason,  and 
May  Flower,  as  by  letter  of  21st,  which  is  to  be  charged  to  ac- 
count of  P.  Kraffl.  The  letter  of  the  21st  is  not  in  the  record. 

The  shipment  by  the  Jason  had  arrived,  and  the  May  Flower 
had  sailed,  before  the  bill  was  drawn.  Mr.  KrafTt  was  at  the 
time  indebted  to  N.  Sc  J.  Sc  R.  Van  Suphorst  The  bill  was  re- 
turned by  KrafTt  to  Delprat,  and  then  endorsed  by  the  defend- 
ants. 

It  does  not  appear,  certainly,  who  remitted  this  bill;  although 
the  probability  is,  that,  as  it  was  endorsed  by  the  defendants^ 
not  as  purchasers,  but  for  a  commission;  it  was  remitted  by 
Delprat,  to  whom  it  was  returned  by  Krafft,  as  is  stated  in 
Delprat's  testimony,  or  by  some  person  to  whom  Delprat  sold 
it  It  is  true,  that  he  further  states,  that,  after  the  bill  was  so 
returned*  he  sent  it  to  the  defendants ;  but  this  was,  no  doubt, 
done  for  the  purpose  of  having  it  endorsed  by  the  defendants, 
in  order  to  give  it  credit  Neither  does  it  appear,  from  the 
evidence  in  the  cause,  that  KrafTt  accompanied  the  shipments 
OB  account  of  which  this  bill  was  drawn,  by  any  letter  of  ad- 
vice, or  otherwise,  directing  the  proceeds  thereof  to  be  appli- 
ed to  the  discharge  of  this  bill ;  but,  on  the  contrary,  the  letter 
of  advice  addressed  to  the  plaintiffs,  by  Delprat,  directed  the 
bill  to  be  charged  to  the  account  of  Krafft,  generally.  Under 
these  circumstances;  taken  in  connexion  with  the  additional 
fuie,  that  Delprat  was  concerned,  generally,  with  Krafft,  in  the 
shipments  made  to  the  plaintiffs,  the  Court  is  of  opinion,  that 
thm  is  no  material  difference  between  this  bill,  and  those  drawn 
on  account  of  shipments  made  by,  and  in  the  name  of  Delprat, 
which  are  now  to  be  considered. 

It  has  already  been  stated,  that  Mr.  Delprat  was  a  merchant, 
trading  on  his  own  account,  at  the  same  time  that  he  was  the 
agent  of  N.  &  J.  &  R.  Van  Staphorst.  His  transactions,  in  his 
two  characters,  were  as  distinct  from  each  other,  as  if  they  had 
been  the  transactions  of  distinct  persons.  As  an  agent,  he  was 
bound  to  act  "in  conformity  to  the  authority  and  instructions" 
of  his  principals.  As  a  merchant,  he  was  himself  the  princi- 
pal, and  acted  in  conformity  with  his  own  judgment  It  would 
seem,  then,  that  the  contract  must  contain  some  very  peculiar 
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and  unusual  provisions,  to  place  Mr.  Delprat  under  the  authot^ 
ity  of  the  house  in  Amsterdam,  whilst  carrying  on  trade  in  the 
United  States  on  his  own  account.  Upon  reference  to  the  con- 
tract, we  find  a  stipulation  between  the  parties,  in  the  follow- 
iiig  words: — ♦*  The  second  undersigned,  (Delprat,)  binds  him- 
setf  to  procure  to  no  person,  or  persons,  in  this  kingdom^ 
any  consignments,  or  commissions,  from  himself  or  any  other, 
except  to  the  first  undersigned ;  but,  on  the  contrary,  to  iiae 
his  utmost  exertions  toward  the  benefit  of  the  mercantile  hoaie 
of  the  first  undersigned ;  they  being  willing,  on  their  side,  to 
facilitate  all  such  commercial  operations,  as  might  benefit  the 
second  undersigned,  without  their  prejudice." 

This  article  contains  the  only  limitation  on  the  entire  inde- 
pendence of  Mr.  Delprat,  as  a  merchant.  It  is,  perhaps,  a  Be> 
cessary  limitation ;  which  was,  in  part,  the  price  of  his  agency^i 
and  for  which  he  finds  a  compensation  in  the  profits  of  the  b«- 
ainess  confided  to  him.  This  restriction  does  not  change  the 
character  of  his  transactions  as  a  merchant.  His  waiving  the 
right  to  consign  to  any  other  house,  does  not  impress  on  his 
consignments  to  the  Van  Staphorsts,  or  on  his  bills  drawn  oa 
those  consignments,  a  character  difierent  from  that  which 
would  have  belonged  to  them,  had  his  shipments  been  made 
from  choice.  He  does  not  bind  himself  to  make  consignments 
to  them ;  but  not  to  make  consignments  to  any  other  house  in 
the  Netherlands. 

If  any  doubt  could  arise  from  this  article,  it  would  be  pro- 
duced by  the  peculiar  manner  in  which  it  is  expressed.  Mr. 
Delprat  binds  himself  to  procure  to  no  person  in  the  kingdom 
of  the  Netherlands,  any  consignments  or  commissions,  from 
khnse^  or  any  other,  except  to  the  Van  Staphorsts.  The  singu- 
lar application  of  the  word  procure^  to  consignments  made  by 
Mr.  Delprat  himself;  may  be  connected  with  the  succeeding 
article,  which  authorizes  him  to  draw  bills,  and  may  have  soaie 
influence  on  its  construction.  In  that  article,  the  Van  Stap- 
horts  allow  Mr.  Delprat  '*thc  faculty  to  value  on  them  direct, 
or  payable  in  London,"  for  such  moneys  as  he  shall  employ  to 
make  advances  on  the  whole,  or  part  of  cargoes,  of  current  ar- 
ticles consigned  to  them,  to  the  amount  of  two-thirds  of  the 
invoice  price. 

It  may  be  said,  that,  as  in  the  preceding  article,  consign- 
ments made  by  Delprat,  on  his  own  account,  were  considerad 
as  procured  by  him,  and  were  placed  on  the  same  footing  with 
consignments  made  by  others;  so  in  this,  the  express  authority 
to  draw  bills,  might  embrace  transactions  of  both  descriptions. 
But  we  do  not  think  that  the  inaccurate  use  of  words  m  one 
article,  will  justify  a  departure  from  the  correct  construction 
of  a  succeeding  article;  unless  the  same  words  are  used,  or  the 
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bearing  of  the  one  on  the  other  is  such  as  to  require  thai  dc 
parture. 

The  same  motives  existed  for  restraining  the  agent  from 
making,  as  from  procuring  consignments  to  any  other  house 
in  the  Netherlands.  His  utmost  exertions  were  required  for 
the  benefit  of  his  principals.  The  restriction,  therefore,  might 
be  expressed  in  the  same  sentence;  and  a  slight  inaccuracy  of 
language  was  the  less  to  be  regarded,  because  it  could  produce 
no  possible  misunderstanding  with  respect  to  the  extent  of  the 
prohibition. 

The  third  article  might  not  be  intended  to  prescribe  the  same 
rules  for  the  conduct  of  Mr.  Delprat,  as  a  merchant,  and  as 
the  agent  of  the  Van  Staphorsts.  As  a  merchant,  he  had  a 
right  to  draw  on  effects  placed  in  their  hands,  independent  of 
contract.  The  usage  oi  trade  allows  such  drafts  to  be  made 
on  a  shipment;  and  the  consigpied  must  pay  the  bills,  if  the 
shipment  places  funds  in  his  hands  to  pay  them.  But  as  agent, 
his  line  ofconduct  was  to  be  prescribed  by  contract.  Wemusti 
therefore,  consult  the  language  of  the  agreement,  in  order  to 
determine  whether  it  provides  for  the  future  connexion  between 
the  parties,  farther  than  as  regards  their  characters  as  princi- 
pal and  agent. 

The  faculty  given  to  Mr.  Delprat,  by  the  third  article,  to 
value  on  the  Van  Staphorsts,  is,  ^Mor  such  moneys  as  he  should 
employ  to  make  advances'*  on  articles  consigned  to  them.  Money 
laid  out  in  the  purchase  of  articles  on  his  own  account,  cannot, 
with  any  propriety  of  language,  be  denominated  money  em- 
ployed in  making  advcmces  on  articles  consigned  to  him.  The 
distinction  between  money  advanced  on  articles  consigned,  and 
money  employed  in  purchases ;  although  the  articles  may  be 
purchased  for  the  purpose  of  being  consigned;  is  obvious.  Mo- 
ney advanced^  is  always  to  another,  never  to  the  individual  mak- 
ing the  advance.  This  language  shows,  we  think,  incontesta- 
bly,  that  the  article  was  drawn  with  a  sole  view  to  bills  drawn 
by  Mr.  Delprat,  as  agent ;  not  on  his  own  account  as  a  mer- 
chant. 

A  subsequent  part  of  the  article  gives  additional  support  to 
this  construction.  Mr.  Delprat  is  to  draw  for  two-thirds  of  the 
invoice  price  of  the  article,  and  is  himself  the  judge  of  the 
price  which  may  be  inserted  in  the  invoice.  This  power  might 
be  safely  confided  to  him,  in  making  advances  to  others;  but 
might  not  be  trusted  to  him  in  his  own  case.  The  case  shows 
the  Van  Staphorsts  to  have  been  men  of  extreme  caution. 
Their  letter  to  Le  Roy,  Bayard  &  Co.,  enclosing  their  contract 
with  Delprat,  shows  an  unwillingness  to  commit  themselves 
to  him  further  than  was  necessary,  ^t  is  not  probabki  that  they 
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would  have  given  him  an  express  authority  to  draw  on  his  own 
account,  on  invoices  to  be  priced  by  himself. 

But  the  language  of  the  article  applies,  we  think,  entirely  to 
hb  bills  drawn  as  ae;ent,  not  to  those  drawn  as  a  merchant 
transacting  business  for  himself. 

When  examined  as  a  witness,  Mr.  Delprat  says,  that  dur- 
ing the  whole  period  of  his  agency,  he  was  in  the  habit  of  mak- 
ing shipments  on  his  own  account,  to  the  said  house  in  Amster- 
dam, and  of  drawing  for  advances  on  account  of  the  said  shijH 
ments  so  made,  precisely  in  the  same  manner  as  when  the  ship* 
ments  were  made  by  others;  and  this  was  done  with  the  full 
knowledge  of  N.  8c  J.  &  R.  Van  Staphorst,  who  never  found 
fault  with  him  for  doing  so;  hut,  in  order  to  encourage  him  to 
make  such  shipments,  gave  him  credit  for  one-half  the  commis- 
sion upon  the  sales  of  the  shipments,  so  made  on  his  own  account. 

The  Van  Staphorsts  were  commission  merchants,  desirous 
of  extending  their  business.  No  doubt  can  be  entertained  of 
their  willingness  to  receive  consignments  from  Mr.  Delpratf 
as  well  as  from  others.  But  this  does  not  prove,  that  the  pow- 
er given  him  as  their  agent,  to  make  advances  to  others,  was 
intended  to  regulate  the  intercourse  between  them  as  mer- 
chants. That  intercourse  was  regulated  by  the  general  prin- 
ciples of  mercantile  law;  and  the  contract  between  the  parties, 
does  not  show  that  either  was  dissatisfied  with  those  princi- 
ples, or  wished  to  vary  them. 

This  question  refers,  we  presume,  to  the  authority  given  by 
the  contract  of  the  11th  of  January  1818.  The  first  article  de- 
scribes the  objects  which  were  committed  to  Mr.  Delprat,  by 
the  Van  Staphorsts.  These  were  the  management  "of  their 
mercantile  interest  in  the  United  States,  consisting  chiefly  in 
the  forming  new  solid  connexions,  and  procuring  of  consignr 
ments." 

The  second  article  restrains  the  right  Mr.  Delprat  might 
otherwise  have  exercised,  of  consigning  to  other  houses  in  the 
Netherlands. 

The  third  authorizes  him  to  draw  bills  on  his  principals,  for 
the  purposes  of  his  agency,  under  such  limitations  as  they  deem- 
ed it  prudent  to  prescribe. 

This  contract,  we  think,  does  not  contemplate  bills  drawn 
by  Mr.  Delprat  on  his  own  account,  as  a  merchant.  The  bills 
mentioned  in  the  declaration,  which  were  drawn  in  favour  of 
the  defendants,  and  endorsed  by  them,  do  not  come  within  the 
authority  given  by  the  contract.  No  instructions  from  the 
plaintiffs,  extending  this  authority,  appear  in  the  record. 

The  third  question  comprehends  the  whole  matter  in  con- 
troversy, and  has  been  partly  answered,  in  answering  the  pre- 
ceding questions.  It  asks,  whether  the  plaintiffs  were  bound 
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to  accept  and  pay  the  bills  In  question ;  and  whether  the  same 
having  been  paid  by  the  plaintiffs,  siqyra  protest,  for  the  honour 
of  the  defendants,  the  plaintiffs  are  entitled  to  recover  the 
amount  of  the  defendants  ? 

The  opinion  has  been  already  expressed,  that  the  bill  drawn 
.on  the  23d  of  May  1822,  for  500  pounds  sterling,  in  favour  of 
J.  P.  Krafflt,  is  not  distinguishable  from  those  which  were 
drawn  by  Mr.  Delprat,  to  enable  him  to  purchase  articles  on 
his  own  account,  which  were  shipped  to  the  plaintiffs.  In  making 
these  shipments,  and  in  drawing  these  bills,  Mr.  Delprat  acted 
for  himself,  as  an  independent  merchant.  The  relation  between 
him  and  the  plaintiffs,  was  that  of  consignor  and  consignee. 
The  obligation  of  the  plaintiffs  to  accept  and  pay  his  bUls^ 
depended  essentially  on  the  state  of  their  accounts.  So  far  as 
the  information  furnished  by  the  case  goes,  Delprat  appears  to 
have  been  indebted  to  the  plaintiffs.  In  their  letters  of  i9th 
July  and  10th  September  1822,  which  were  given  in  evidence 
by  the  defendants,  they  state  him  to  be  then  their  debtor; 
and  it  is  not  shown,  that  this  debt  has  been  discharged.  The 
plaintiffs,  therefore,  were  not  bound  to  accept  and  pay  these 
drafts,  unless  they  have  acted  in  such  a  manner  as  to  give  the 
holders  of  the  bills  a  right  to  count  on  their  being  paid. 

It  is  believed  to  be  a  general  rule,  that  an  agent  with  limit- 
ed powers  cannot  bind  his  principal  when  he  transcends  his 
power.  It  would  seem  to  follow,  that  a  person  transacting 
business  with  him,  on  the  credit  of  his  principal,  is  bound  to 
know  the  extent  of  his  authority.  Yet,  if  the  principal  has, 
by  his  declaration  or  conduct,  authorized  the  opinion  that  he 
had  given  more  extensive  powers  to  his  agent,  than  were  in 
fact  given ;  he  could  not  be  permitted  to  avail  himself  of  the 
imposition,  and  to  protest  bills,  the  drawing  of  which  his  con- 
duct had  sanctioned.  But  the  defendants  in  this  cause  cannot  al- 
lege that  they  have  been  deceived.  They  were  the  intimate 
correspondents  of  the  plaintiffs,  from  whom  they  received  a 
copy  of  the  contract.  The  letter  which  transmitted  it,  re- 
quests their  friendly  supervision  of  the  conduct  of  Mr.  Del- 
prat, and  desires  them  not  to  pay  the  money  for  which  the 
plaintiffs  had  given  him  a  credit  with  them,  in  case  of  **  a  mo- 
ral certainty"  that  it  would  not  be  employed  for  the  purposes 
of  his  agency.  In  the  course  of  the  correspondence  between 
the  plaintiffs  and  defendants,  we  find  several  letters  written 
during  the  continuance  of  Mr.  Delprat's  credit  with  the  latter, 
which  shows  the  determination  of  the  former  not  to  approve 
of  advances  beyond  that  credit.  In  their  letter  of  the  24th  of 
June,  1819,  the  plaintiffs  expressly  caution  the  defendants, 
should  they  think  proper  to  remit  in  Mr.  Delprat's  bills,  the 
nature  of  which  they  are  well  acquainted  with,  that  they  (the 
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defendants,)  allow  him  the  same  credit  that  they  do  other  per- 
sons, from  whom  they  take  bills,  in  the  persuasion  of  their 
solidity,  and  of  the  reality  of  the  transaction  on  which  the 
bills  are  issued.  They  add,  "  This  is  not  the  effect  of  any 
want  of  confidence  in  our  agent,  but  merely  profluing  from  our 
invariable  rule,  to  limit  and  circumscribe  the  credits  we  al- 
low." The  letters  from  the  defendants  show  a  perfect  under- 
standing, on  their  part,  of  the  terms  on  which  Mr.  Delprat*s 
bills  were  to  be  taken.  On  the  11th  May,  1819,  announcing 
that  he  had  filled  his  credit,  they  say  :  In  addition  to  it, 
has  expressed  an  anxiety  that  we  should  negotiate  his  drafts 
on  you,  payable  in  London,  for  about  j63000  sterling,  or  that 
we  should  take  his  drafts  on  Amsterdam,  for  a  similar  value. 
The  personal  regard  which  we  bear  for  Mr.  Delprat,  would 
have  induced  us  promptly  to  accede  to  his  request,  had  not  the 
restriction  laid  upon  us,  of  not  permitting  him  to  exceed,  but  for 
a  few  hundred  dollars,  the  credit  you  give  him,  and  the  total 
absence  of  any  indication  from  you  of  a  wish  for  us  to  inter- 
fere in  his  pecuniary  arrangements,  in  any  other  than  the 
mode  marked  by  the  credit,  led  us  to  believe  that  our  negotia^ 
tions  or  purchase  of  his  drafts,  was  neither  wished  nor  con- 
templated by  you. "  And  in  their  letter  of  the  7th  of  Septem- 
ber, 1822,  enclosing  the  order  of  Mr.  Delprat  on  the  plaintiffs, 
for  any  balances  belonging  to  him  in  their  hands ;  so  far  from 
complaining  of  the  protest  of  the  bills,  they  say ;  "  We  can,  of 
course,  only  consider  this  order  as  applying  to  the  balance  that 
may  possibly  accrue  to  him,  upon  the  settlement  of  your  ac- 
count." 

Messrs.  Le  Roy,  Bayard  &  Co.  then,  were  not  deceived  by 
the  plaintiffs.  Unfortunately  for  themselves,  they  placed  too 
much  confidence  in  Mr.  Delprat.  They  took  his  bills,  as  they 
were  cautioned  to  do,  in  the  letter  of  the  24th  June,  1819,  **in 
the  persuasion  of  their  solidity,  and  of  the  reality  of  the  trans- 
action on  which  they  were  issued."  If  in  this  they  were  mis- 
taken, the  responsibility  and  the  loss  are  their  own.  The  4th 
and  5th  questions  have  been  waived  by  the  parties,  and  do  not 
properly  arise  in  the  case.  They  are  on  exceptions  taken  in 
the  trial  of  the  cause,  which  could  not  be  brought  before  the 
Court  after  verdict,  but  on  a  motion  for  a  new  trial,  which  was 
not  made. 

The  6th  question,  whether  a  judgment  can  be  rendered  on 
the  verdict  of  the  jury,  has  been  answered,  so  far  as  this  Court 
can  answer  it.  We  do  not  understand  it  as  referring  to  the 
amount  of  Uie  verdict,  for  on  that  the  Circuit  Court  alone 
can  decide.  If  it  is  intended  to  repeat,  in  another  form,  the 
question  whether  the  plaintiffs  can  maintain  their  action,  as 
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the  holders  of  bills,  accepted  and  paid,  tupra  protest^  for  the 
honour  of  the  drawers;  it  is  already  answered. 

The  decision  of  a  n\ajorily  of  this  Court,  on  the  points  on 
which  the  Judges  of  the  Circuit  Court  were  divided,  will  be 
certified  in  conformity  with  the  foregoing  opinion. 

This  cause  came  on  to  be  heard^  on  a  certificate  of  divisioa 
of  opinion  of  the  Judges  of  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  New- York,  and  on  the 
points  on  which  the  said  Judges  were  divided  b  opinion,  and 
was  argued  by  counsel,  on  consideration  whereof  This  Court 
is  of  opinion — 

1st.  That  the  authority  to  John  C.  Delprat  to  draw  on  the 
plaintiiTs,  did  not  amount  to  an  acceptance  of  the  bills. 

dd  and  3d.  That  the  biUs  mentioned  in  the  declaration  were 
drawn  by  the  said  Delprat,  not  under  the  authority  of  the 
pUdntiffs,  but  on  his  own  account ;  and  the  plaintiffs  were  not 
Dound  to  accept  and  pay  them,  unless  fuwls  of  the  drawer 
came  to  their  bands. 

4th  and  5th.  These  questions  are  understood  ta  be  waived^ 
and  do  not  appear  to  arise  in  the  case. 

6th.  The  6th  question  is  decided  by  the  answer  to  the  2d  and 
3d,  so  far  as  respects  the  right  of  the  plaintiffs  to  madntain  their 
action.  On  the  quantum  of  damages,  this  Court  can  give  no 
opinion. 

All  which  is  ordered  to  be  certified  to  the  Court  of  the  Uni- 
ted States,  for  the  second  Circuit  and  District  of  New-York. 
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Daniel  P^uiker,  Plaintiff  in  Ekror,  vs.  Thr  United  States. 

The  Adjutant  and  Inspector  General  of  the  Army  of  the  United  States,  was 
not  entitled  to  double  rations^  firom  the  30th  of  September  1818|  to  the 
Slst  of  May  1821. 

The  President  of  the  United  States,  has  a  discrelaonary  power  to  aHow  siieb 
additional  number  of  radons,  to  ofliccrB  commandinji^  at  separate  posts,  a» 
he  may  think  just,  having  respect  to  the  special  circumstances  of  each 
post.  The  law  granting  this  authority,  is  not  imperative «  and  in  the  ex* 
ercise  of  his  discretion,  the  President  may  allow  or  refuse  to  allow,  addi- 
tional  rations,  as  in  his  opinion  he  may  deem  proper.  {296{ 

The  Secretary  of  War,  as  the  legithnate  organ  of  the  President;  under  a  ge- 
nera? authority  from  him,  may  exercise  the  power,  and  make  tic  rilowance, 
to  officers  having  a  separate  command.  {^97} 

JSo  of&cer  is  entitled  to  the  additional  allowance,  nnless  he  be  a  commandant 
at  a  separate  post ;  and  then  the  claim  must  be  sanctioned  by  the  Execu- 
tive. The  allowance  cannot  be  made  to  more  than  one  officer  at  the  same 
station.  {297} 

In  the  discharge  of  his  ordinary  doUes,  the  Adjutant  and  Inspector- Genend^ 
has  no  distinct  command ;  his  duties  consist  in  details  of  service,  and  not 
inactive  military  command.  {297} 
An  officer  may  be  said  to  command  at  a  separate  post,  when  he  is  out  of  th^ 
reach  of  the  orders  of  the  commander-in-chief,  or  of  a  superior  ofiKcer  in 


ders  to  the  troops  under  his  command,  it  being  impossible  to  receive  them 
from  a  superior  officer.  {297| 
The  general  ocder  of  the  War  Deurtraent,  of  16th  March  1816»  directiag 
double  rations  to  be  allowed  to  Officers  commanding  military  d^fMtrtmmlt^ 
is  construed  to  relate  to  the  geographical  sections  of  country,  into  which 
the  two  divisions  of  the  army  are  divided,  and  which  were  denominated 
'*  departments,^  and  intended  to  designate  the  extent  of  actual  command 
given  to  the  officer  commanding  each  department;  it  does  not  relate  to 
the  law  of  the  3d  of  March  1813,  "for  the  better  organiaatioo' of  the  Gene- 
ral Staff  of  the  Army."  {297} 

WRIT  of  error  to  the  Circuit  Court,  for  the  county  of  Wash- 
ington,  in  the  District  of  Coludnbia. 

This  case  was  submitted  to  the  Court,  without  areument,  by 
Mr.  Jones,  for  the  plaintiff  in  error,  and  by  Mr.  Wirt,.  AUor- 
ney  General,  for  the  United  States. 

All  the  material  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court;  which  was  delivered  by  Mr.  Justice  Duval. — 

An  action  was  commenced  in  the  Circuit  Court,  by  the  Unit- 
ed States,  against  the  plaintiff  in  error,  to  recover  the  sum  of 
%23S7  60,  which  he  had  received  from  Mr.  Leslie,  the  paymas- 
ter, then  stationed  at  the  seat  of  government,  on  a  claim  for 
double  rations,  due  him  in  his  capacity  of  Adjutant  aad  In- 
spector Genei*al  of  the  army  of  the  United  States,  from  the 
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SOth  of  September  1818,  to  the  Slst  of  May  1821.  On  the  set- 
tlement of  the  account  of  the  paymaster,  this  item  was  disal- 
lowed by  the  second  Auditor,  who  considered  it  as  wrongfully 
pud;  and  the  amount  was  afterwards  directed  to  be  charged 
to  the  personal  account  of  General  Parker. 

The  office  of  Adjutant  and  Inspector  General  of  the  army, 
with  the  rank,  pay,  and  emoluments  of  a  Brigadier  General, 
was  created  by  the  Act  of  March  3,  1813.  The  plaintiff  in  er- 
ror was  appointed  to  that  office ;  and  his  commission  bears  date 
on  the  1st  May  1816,  with  the  rank  of  Brigadier  General,  from 
22d  November  1814. 

The  pay  and  emoluments  of  the  officers  of  the  army,  are  fix- 
ed by  the  Act  of  I6th  March  1802;  and  the  Act  of  12th  April 
1808.  By  the  fifth  section  of  the  first  mentioned  Act,  it  is  pro- 
vided, that  the  commanding  officers  of  each  separate  post,  shall 
be  entitled  to  such  additional  number  of  rations,  as  the  Presi- 
dent of  the  United  States  shall,  from  time  to  time,  direct,  hav- 
respect  to  the  special  circumstances  of  each  post.  Under 
this  authority,  the  President  has,  at  various  times,  designated 
military  posts  and  stations,  and  allowed  double  rations  to  the 
commanding  officers;  and  in  the  case  of  General  Wilkinson, 
when  stationed  at  New-Orleans,  and  commanding  there,  in 
quality  of  a  commanding  officer  at  a  separate  post,  he  allowed 
that  officer  treble  rations.  It  appears  by  the  record  and  docu- 
ments referred  to  in  this  case,  that  on  the  25th  August  1812, 
the  President  ordered,  that  Generals  commanding  separate 
armies,  should  receive  double  rations. 

In  February  1814,  an  order  was  issued  by  the  War  Depart- 
ment, on  the  subject  of  double  rations,  of  which  the  following 
is  an  extract: — "It  is  ordered,  that  General  or  other  officers 
commanding  districts,  shall,  while  so  doing,  receive  double 
rations;  which  will  supersede  all  other  grants  of  double  rations 
at  nosts  within  the  district." 

On  the  6th  March  1816,  a  general  order  was  issued,  in  the 
words  following: — ''Generals  commanding  Divisions;  Officers 
commanding  Military  Departments;  and  all  officers  while  in 
the  command  of  permanent  posts  and  garrisons,  separate  from 
the  stations  of  commandants  of  departments,  which  subject 
them  to  the  additional  expense  of  independent  commands,  are 
allowed  double  rations.  No  more  than  one  officer  can  be  en- 
titled to  double  rations,  at  the  same  station." 

The  Adjutant  and  Inspector  General  performed  the  duties  of 
his  office  from  November  1814,  and  charged  the  compensation 
as  allowed  by  law,  until  the  year  1816,  when  a  difficulty  arose 
on  the  subject  of  his  fuel  and  quarters,  from  the  circumstance 
of  there  being  no  disbursing  office  in  the  Quartermaster's  de- 
partment, at  the  seat  of  government;  and  from  the  regulations 
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of  the  War  Department,  then  in  force,  prohibiting  an  allow- 
ance in  money,  to  be  made  to  officers  in  lieu  of  these  emolu- 
ments. The  Secretary  of  War  then  issued  the  following  order: 
**A  commutation  of  double  rations,  is  allowed  to  the  Adjutant 
and  Inspector  General,  in  lieu  of  fuel  and  quarters." 

Under  this  authority,  he  claimed  and  was  allowed  double  ra- 
tions from  November  1814;  refunding  to  the  government  the 
allowance  he  had  received  for  fuel  and  quarters,  from  the  time 
of  his  acceptance,  until  the  date  of  the  above  order.  He  con- 
Unued  to  receive  double  rations,  making  no  charge  for  fuel  and 
quarters,  until  an  order  was  issued  by  the  Secretary  of  War, 
on  the  10th  of  August  1818,  to  the  following  effect.  "The 
reason  for  the  allowance  to  the  Chief  of  the  Engineers,  and  to 
the  Adjutant  and  Inspector  General,  in  lieu  of  fuel  and  quar- 
ters, no  longer  existing,  since  the  establishment  of  the  Quarter^ 
master's  department ;  at  the  termination  of  the  present  quar- 
ter, such  allowance  will  cease;  and  the  Quartermaster  Gen- 
eral will,  on  requisition,  furnish  them  with  fuel  and  quarten, 
agreeeably  to  their  respective  ranks."  The  commutation  of 
double  rations,  ceased  accordingly;  and  the  Adjutant  and  In- 
spector General  continued  to  charge  and  receive  single  rations, 
only,  from  the  first  of  October  1818,  to  the  31st  May  1821,  when 
the  office  was  abolished. 

The  defendant  in  the  Court  below,  now  plaintiff  in  error,  in 
support  of  his  claim,  produced  a  certificate  from  Richard  Cutta, 
second  comptroller  of  the  Treasury  ;  "  that  the  senior  officer 
of  the  Engmeer  Department,  stationed  at  Washington,  has 
charged  and  been  allowed  double  rations  since  the  first  of  Janu- 
ary 1818.  The  senior  officers  of  the  Quartermaster's,  Sub- 
sistence and  Ordnance  Departments,  have  charged  and  been  al- 
lowed double  rations  since  the  27th  July  1821 ;  and  Major  Gen- 
eral Brown  has  charged  and  been  allowed  double  rations^  since 
the  1st  of  June  1821,  when  he  was  stationed  in  this  city."  And 
also  the  following  regulations:  The  regulation  and  general 
order  of  the  27th  July,  1821,  issued  by  the  War  Departmentt 
allowing  to  the  Quartermaster  General,  Commissary  General 
of  Subsistence,  the  Colonel  of  Engineers,  and  the  Chief  of  the 
Ordnance  Department ;  (while  stationed  at  the  seat  of  govern- 
ment,) double  rations  from  the  date  of  the  said  order. 

The  regulations  or  general  order,  duly  issued  from  the  War 
Department,  dated  the  31st  of  May,  1821,  addressed  to  the 
defendant,  as  Adjutant  and  Inspector  General;  directing  hinut 
among  other  things,  to  hand  over  the  records  and  files  of  his  of- 
fice to  Major  General  Brown,  on  the  next  day,  being  the  first 
of  June  1821 ;  the  said  Major  General  having  from  the  time  he 
had  assumed  command,  and  had  relieved  the  said  Adjutant  and 
Inspector  General,  at  the  seat  of  government,  pursuant  to  the 
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last  mentioned  order,  been  allowed  and  paid  double  rations,  as 
certified  by  the  second  comptroller;  which  regulation  or  gen- 
eral order  is  in  the  following  words:  ^^The  Adjutant  General, 
under  the  law  of  the  2d  of  March  last,  being  attached  to  the 
Major  General  commanding  the  army,  and  now  absent,  you 
will,  to-morrow,  pass  over  the  records  and  files  of  your  office  to 
Major  General  Brown,  and  will  assume  the  duties  of  Paymas- 
ter GeneraL  Major  General  Brown  has  been  advised  of  this 
order;  and  Colonel  Towson  will  be  instructed  to  hand  over 
the  Papers  and  records  of  the  pay  department  to  yon."  That 
the  Brigadiers  General  of  the  Army  of  the  United  States,  have 
all  been  regularly  allowed  double  rations,  since  the  said  gen- 
eral order  and  regulation  of  the  6th  of  March  1816.  That  th^ 
defendant  continued  at  the  head  of  the  department  of  Adjutant 
and  Inspector  General,  and  stationed  at  the  seat  of  govern- 
ment, from  the  time  of  his  appointment  and  commission,  as 
such,  until  the  dlst  of  May  1821,  and  until  he  was  relieved  by 
Major  General  Brown  as  before  mentioned. 

The  defendant  then  proved,  by  Thomas  S.  Jessup,  Quarter- 
master General,  that  in  his  opinion,  and  according  to  the  gen- 
eral usage  of  the  army,  the  department  of  Adjutant  and  In- 
spector General  was  a  military  department;  and  that  the  de- 
fendant, whilst  exercising  that  office,  was  commandant  of  a 
military  department;  and  as  such,  was  subject  to  the  addition- 
al expense  of  an  independent  command. 

The  declaration  in  this  cause  is  founded  on  a  transcript 
from  the  Treasury,  certified  in  the  usual  form,  and  contained  a 
count  for  money  had  and  received,  and  other  counts  not  neces- 
sary to  be  mentioned ;  issue  was  joined  on  the  plea  of  turn  «- 
nmpnl;  and  by  agreement  of  counsel,  a  verdict  for  the  Uni- 
ted States  was  taken  for  the  sum  claimed,  subject  to  the  opin- 
ion of  the  Court  upon  the  laws  of  the  United  States  relative 
to  the  pay  and  emoluments  of  the  officers  of  the  army,  and  the 
regulations  and  orders  of  the  executive  department,  issued  in 
pursuance  of  those  laws.  The  Court,  on  consideration,  gave 
judgment  in  favour  of  the  United  States;  and  the  cause  is  now 
before  this  Court,  by  writ  of  error,  for  their  decision. 

The  claim  of  the  plaintiff  in  error  to  double  rations,  as 
charged,  rests  altogether  upon  a  correct  construction  of  the 
5th  section  of  the  Act  of  the  I6th  of  March,  1802,  and  of  the  re- 
gulations and  orders  of  the  executive  department,  issued  in  pur- 
suance of  that  section.  The  President  of  the  United  States  has 
a  discretionary  power  to  allow  such  additional  number  of  ra- 
tions to  officers  commanding  at  separate  posts,  as  he  may 
think  just;  having  respect  to  the  special  circumstances  of  each 
post.  The  law  granting  this  authority,  is  not  imperative,  and 
in  the  exercise  of  his  discretion,  the  President  may  allow,  or 
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Mfuse  to  allow,  additional  rations,  as  in  his  opinion  he  may 
deem  just. 

The  reason  of  the  authority  to  grant  the  allowance  is  obvi- 
ous. By  an  independent  command,  at  a  separate  post,  the  of- 
ficer is  subject  to  additional  expense,  and  an  increase  of  duty. 
An  officer  may  be  said  to  command  at  a  separate  post,  when 
he  is  out  of  the  reach  of  the  orders  of  the  Commander  in  chief, 
or  of  a  superior  officer,  in  command  in  the  neighbourhood. 
He  must  then  issue  the  necessary  orders  to  the  troops  under 
his  command ;  it  being  impracticable  to  receive  them  from  a 
superior  officer.  His  authority  is  the  source  from  which  they 
must  flow. 

There  can  be  no  controversy  about  additional  rations,  if  the 
President  makes  the  allowance.  He  may  issue  the  order  him- 
self, or  it  may  be  done  by  the  Secretary  of  W ar,  with  his  ajv 
probation.  The  Secretary  of  War,  as  the  legitimate  organ  of 
the  President,  under  a  general  authority  from  him,  may  exer- 
cise the  power,  and  make  the  allowance  to  officers  having  a 
separate  command.  The  language  of  the  law  is  plain  and  un- 
ambiguous. No  officer  is  entitled  to  the  additional  allowance, 
unless  he  be  a  commandant  at  a  separate  post ;  and  then  the 
claim  must  be  sanctioned  by  the  Executive.  The  allowance 
cannot  be  made  to  more  than  one  officer  at  the  same  station. 

It  is  not  contended,  in  the  case  under  consideration,  that  the 
grant  was  made  by  the  President;  but  the  plaintiff  in  error 
claims  it  under  the  orders  which  have  been  recited,  and  which 
are  spread  upon  the  record;  and  because  officers  of  equal 
rank,  and  in  his  opinion  similarly  circumstanced,  have  receiv- 
ed the  additional  allowance.  Double  rations  fonn  no  part  of 
the  regular  and  legal  emoluments  of  a  Brigadier  General,  and 
can  only  be  claimed  under  circumstances  before  enumerated. 
The  plaintiff  in  error  seems  to  rely,  with  more  confidence,  on 
the  order  of  the  6th  of  March  18H),  taken  in  connexion  with 
the  opinion  of  (General  Jcssup.  That  order  directs  the  ad- 
ditional allowance  to  be  made  to  Generals  commanding  divis- 
ions, and  to  officers  commanding  military  departments^  &c.;  and 
General  Jessup  was  of  opinion,  that,  according  to  the  general 
usage  of  the  army,  the  department  of  Adjutant  and  Inspec- 
tor General,  was  a  military  department ;  and  that  whilst  exer- 
cising that  office,  he  was  commandant  of  a  military  depart- 
ment ;  and,  as  such,  subject  to  the  expense  of  an  independent 
command. 

The  record  contains  no  evidence,  that  the  Adjutant  and  In- 
spector General  was  ever  ordered  to  an  independent  or  sepa- 
rate command.  In  the  discharge  of  his  ordinary  duties,  he 
has  no  distinct  command;  his  duties  consist  in  details  of  ser- 
vice, and  not  in  active  military  command.   The  order  of  the 
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I6th  of  March  1816,  directing  double  rations  to  be  allowed  to 
officers  commanding  military  departments^  is  construed  to  re- 
late to  the  geographical  sections  of  country,  into  which  the  two 
divisions  of  the  army  are  divided,  and  which  were  denominat- 
ed departments;  and  intended  to  designate  the  extent  of  actual 
command,  given  to  the  officer  commanding  each  department; 
and  that  it  does  not  relate  to  the  law  of  the  3d  of  March  1813, 
for  the  better  organization  of  the  general  staff  of  the  army. 
This  appears  to  have  been  the  construction  given  to  the  order 
by  the  war  department,  as  none  of  the  staff  officers  created  by 
that  Act,  with  the  exception  of  the  plaintiff  in  error,  ever  made 
a  claim  for  double  rations;  and  the  claim  under  consideration^ 
was  disallowed  by  the  accounting  officers  of  the  war  depart- 
ment. 

During  the  time  the  Adjutant  and  Inspector  General  was 
stationed  at  the  seat  of  government,  comprehending  the  space 
for  which  double  rations  are  claimed,  it  does  not  appear,  that 
there  was  any  recogpiised  commanding  officer.  The  staff  offi- 
cers, then  stationed  at  the  seat  of  government,  were  subject 
to  the  authority  of  the  Secretary  of  War,  and  under  his  direct 
and  exclusive  control. 

It  is  the  opinion  of  the  Court,  that  the  claim  of  the  plaintiff 
in  error,  is  not  sanctioned  by  the  Act  of  the  16th  of  March 
1802,  nor  by  the  regulations  and  orders  of  the  executive  de- 
partment, issued  in  pursuance  of  that  law. 

The  judgment  of  the  Circuit  Court  is  affirmed^  trith  costs. 
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Thb  Mechanics  Bank  of  Alexandria,  Appellants,  v9. 
Louisa  and  Anna  Maria  Seton,  Appellees,  by  their 
Guardian,  &c. 

Although  it  seems  to  be  a  general  rule,  that  a  Court  of  Chancery  w31  not 
decree  a  specific  performance  of  contracts,  except  for  the  purchase  of 
lands,  or  things  which  relate  to  the  realty,  and  are  of  a  permanent  natufe } 
and  that  where  contracts  are  for  chattels,  and  compensation  can  be  imde 
in  damages,  the  parties  may  be  left  to  their  remedy  at  law  ;  yet,  notwith- 
standing this  distinction  between  personal  contracts  for  goods,  and  con- 
tracts for  lands,  there  arc  many  cases  to  be  found,  where  specific  per- 
formance of  contracts  relating  to  personalty,  have  been  enforced  in  cnan- 
eery  ;  and  Courts  will  only  wcign  with  greater  nicety,  contracts  of  thb 
description,  than  such  as  relate  to  lands.  {305} 

Although  an  objection,  for  want  of  proper  parties,  may  be  taken  at  the  heaV" 
ing»  yet  the  objection  ought  not  to  prevail  upon  the  final  hearing  of  an 
appeal  $  except  in  very  strong  cases,  and  where  the  Court  perceives  a 
necessary  and  indispensable  party  is  wanting.  {306  ( 

All  persons  materially  interested  in  the  subject  of  a  suit  in  chancery, 
ought  to  be  made  parties,  either  plaintiffs  or  defendants ;  but  this  is  a 
rule  established  for  the  convenient  administration  of  justice,  and  is  more 
or  less  within  the  discretion  of  the  Court ;  and  it  should  be  restricted  to 
parties  whose  interests  are  in  the  issue,  and  to  be  affected  by  the  decree. 
The  relief  granted  will  always  be  so  modified,  as  not  to  afiTect  the  inter- 
ests of  others.  ]306{ 

The  cross  examination  of  a  witness  by  the  opposite  party,  is  considered  as 
a  waiver  of  exceptions  to  the  regularity  of  his  deposition.  {307} 

By  the  rules  of  this  Court,  **  in  all  cases  of  equity  and  admiralty  jurisdiction, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  de- 
position, deed,  grant,  or  other  exhibit,  found  in  the  record,  as  evidences 
unless  objection  was  taken  thereto  in  the  Court  below ;  but  the  same  shall 
otherwise  be  deemed  to  have  been  taken  by  consent."  {307{ 

It  is  not  a  correct  construction  of  the  3d  and  21st  sections  of  the  Act  of 
Congress,  incorporating  the  Mechanics  Bank  of  Alexandria,  that  the 
stock  of  the  bank  shall  he  deemed  to  belong  to  the  persons  in  whose 
names  it  stands  upon  the  books  of  the  bank,  and  that  the  bank  is  not  bound 
to  recognise  the  interests  of  any  cestui/  que  trusty  and  may  refuse  to 
permit  the  stock  to  be  transferred,  whilst  the  nominal  holder  is  indebted 
to  the  bank.  }308{ 

Full  notice  of  a  trust,  draws  afler  it  all  the  consequences  of  a  full  declaim 
tion  of  the  trust,  as  to  all  persons  chargeable  with  such  notice.  {309} 

It  is  well  settled  in  equity,  that  all  persons  coming  into  possession  of  trust 
property,  willi  notice  of  the  trust,  shall  be  considered  as  trustees  ?  and 
bound,  with  respect  to  that  special  property,  to  the  execution  of  the 
trust.  {309} 

A  subsequent  Board  of  Directors  of  a  bank,  is  to  be  considered  as  know* 
ing  all  tlie  circumstances  communicated,  or  known  to  a  previous  Board. 
j309J 

It  is  a  well  settled  rule,  that  a  Court  is  not  bound  to  take  notice  of  any  in- 
terest acqiured  iu  the  subject  matter  of  the  suit,  pending  the  dispute. 
J3101 
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APPEAL  from  the  Circuit  Court  for  the  county  of  Alexandria. 

This  suit  was  instituted  on  the  Chancery  side  of  the  Circuit 
Court,  by  the  appellees,  complainants  in  that  Court,  against 
the  Mechanics  Bank  of  Alexandria;  to  compel  them  to  permit 
a  transfer  to  be  made  of  three  thousand  dollars  of  the  capital 
stock  of  the  bank,  standing  in  the  name  of  Adam  Lynn,  and 
held  by  him  as  trustee  of  the  complainants. 

The  bill  charges,  that  the  complainants'  grandfather,  John 
Wise,  to  make  provision  for  the  support  of  his  children  and 
grandchildren,  had  made  sale,  in  1815,  of  an  establishment 
called  the  City  Tavern,  at  the  price  of  14,000  dollars;  of  which 
10,000  dollars  were  paid  by  the  transfer  of  that  amount  of  Unit- 
ed States  six  per  cent,  stock,  made  by  the  purchasers  to  the 
said  Adam  Lynn,  the  nephew  and  agent  of  the  said  John  Wise, 
for  his  use.  That  the  residue,  4000  dollars,  was  paid  to  the 
said  Adam,  in  money,  to  be  by  him  invested  in  stocks,  for  the 
tise,  and  subject  to  the  control,  of  the  said  John  Wise.  That 
out  of  this  sum,  the  said  Adam  purchased  from  one  James 
Sanderson  3000  dollars  of  the  capital  stock  of  the  bank,  which 
was  in  like  manner  transferred  to  him;  and  that  although  no 
trust  was  in  terms  declared,  in  the  transfer  of  either  of  the 
said  stocks,  they  were  both  avowedly  purchased  and  held  by 
the  said  Adam,  in  his  character  of  agent  and  trustee  for  Wise. 
That  on  the  29th  of  April  1815,  the  said  John  executed  a  deed 
to  the  said  Adam,  by  which  he  conveyed  to  him  the  said  stocks 
described  as  standing  in  the  said  Adam's  name,  in  trust,  for  the 
use  of  the  said  John  during  his  life,  as  to  the  dividends,  and 
after  his  death,  then,  as  to  the  bank  slock,  to  the  use  of  the  com- 
plainants;— and  that  he  has  since  died.  That  when  the  pur- 
chase of  the  bank  stock  was  made,  and  when  it  was  transfer- 
red to  the  said  Adam,  it  was  well  known  to  the  President  and 
Directors  of  the  bank,  that  the  purchase  was  made,  and  the 
transfer  received  by  him,  in  his  fiduciary  character. 

That  the  bank  stock  was  purchased  on  the  1 1th  of  February 
1815,  from  one  James  Sanderson,  at  a  small  advance;  and  on 
that  day,  a  payment  of  720  dollars  was  made  in  part  of  the 
purchase  money,  and  as  Sanderso!;  had  obtained  a  discount 
from  the  bank,  on  the  pledge  of  all  the  stock  he  held  in  it,  it 
became  necessary  to  know  on  what  terms  the  Board  of  Direct- 
ors would  permit  a  transfer. 

That  this  application  was  accordingly  made  by  the  said 
Adam,  who  distinctly  stated  that  the  purchase  was  to  be  made 
for  the  benefit  of  the  said  John  Wise,  was  to  be  paid  for  in  his 
funds,  and  was  to  be  transferred  to  the  said  Adam  for  his  use. 
He  further  proposed  to  the  Board,  as  an  accommodation  to  him- 
self, that  he  should  be  allowed  to  discharge  a  part  of  the  pur- 
chase money  to  Sanderson,  by  assuming  on  himself  a  part  of 
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Sanderson's  debt  to  the  bank,  and  continuing  to  that  extent  the 
lien  the  bank  then  held  on  the  slock  to  be  transferred.  That 
this  proposal  was  rejected,  distinctly,  on  the  ground  that  the 
Board  must  consider  the  said  John  Wise  as  the  owner  of  the 
stock. 

That  the  said  Adam  then  paid  2400  dollars  to  the  bank,  in 
discharge  of  the  said  Sanderson's  stock  debt;  which  being  done, 
the  transfer  was  permitted,  and,  on  the  15th  of  March  1815, 
was  made  to  the  said  Adam,  as  trustee,  though  the  trust  was 
not  declared  in  the  transfer.  That  it  was,  however,  officially 
made  known,  previously  to  the  transfer,  and  was  afterwards 
frequently  a  subject  of  conversation  amongst  the  directors  at 
the  Board. 

That  the  complainants  having  expressed  to  the  said  Adam 
their  desire  that  he  would  transfer  their  stock  to  their  guardi- 
an, he  offered  himself  ready  to  do  so;  but,  that  on  application 
at  the  bank,  permission  was  refused ;  on  the  allegation,  that  he 
was  a  debtor  to  the  bank,  and  that  it  held  a  lien  for  that  debt 
on  all  its  stock  which  stood  in  his  name. 

That  the  said  Adam  was  proprietor  of  other  stock  in  the 
bank  in  his  own  right,  to  the  amount  of  18,014  dollars,  and  had 
a  discount  on  it  to  the  amount  of  15,360  dollars,  which  was 
little  more  than  the  sum  permitted  to  be  loaned  on  stock  secu- 
rity, by  a  by-law  of  the  bank — that  is  to  say,  4-5ths  of  the 
amount  of  such  stock. 

The  bill  further  charges,  that  when  the  said  Lynn's  debt  to 
the  bank  was  contracted,  he  was  one  of  the  directors;  and  that 
by  the  9th  article  of  the  charter  of  Incorporation,  the  Presi- 
dent and  Directors  were  prohibited  from  receiving  discounts 
or  loans  on  accommodation,  beyond  5000  dollars.  That  all  the 
loans  to  him  were  of  that  description;  and  that  so  far  as  they 
exceed  5000  dollars,  being  in  violation  of  the  charter,  can  cre- 
ate no  lien  under  it.  The  bill,  after  propounding  special  inter- 
rogatories, corresponding  with  the  previous  allegations,  prays 
that  the  bank  may  be  compelled  to  open  its  transfer  book,  and 
to  permit  Lynn  to  transfer  the  stock,  and  for  general  relief. 

The  answer  denies  that  the  Board  of  Directors  had  notice 
of  the  fiduciary  character  in  which  Lynn  held  the  stock  claim- 
ed by  the  complainants.  It  avers,  that  at  the  time  the  answer 
was  put  in,  there  was  no  stock  standing,  in  his  name,  on  the 
books;  the  whole  of  the  stock  which  stood  in  his  name  having 
been  applied  to  the  payment  of  his  debts  to  the  bank,  under  ar- 
ticles ol  agreement  between  him  and  the  cashier. 

It  admits,  that  Lynn  had  received  accommodation  loans  on 
stock,  to  an  amount  exceeding  5000  dollars,  but  asserts  that 
loans  of  that  description  did  not  fall  within  the  prohibition  of 
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the  charter;  but  if  they  did,  it  cannot  affect  the  bank's  right, 
claiming  as  purchasers  under  the  contract  before  mentioned. 

The  purchase  of  the  stock  bv  Lynn  in  his  fiduciary  charac- 
ter, and  the  knowledge  of  that  tact  by  the  Board  of  Directors, 
officially  and  individually,  is  claimed  to  be  fully  proved  by  the 
testimony  of  the  said  Adam  Lynn,  a  director  of  the  bank,  and 
by  that  of  Robert  Young,  President,  and  of  Daniel  M'Leod 
and  John  Gird,  directors. 

The  special  agreement  under  which  the  respondents  claim 
the  stock,  appears  to  have  been  entered  into  on  the  30th  day 
of  May  1821,  nearly  a  year  after  the  bill  had  been  filed.  By  this 
contract,  Lynn  agreed  at  once  to  transfer  all  his  stock,  except  that 
claimed  by  the  complainants;  for  the  transfer  of  this,  he  gave 
a  power  of  attorney,  which  by  agreement  was  not  to  be  execut- 
ed by  a  transfer,  until  the  decision  of  the  Court  on  the  re- 
spondent's claim  of  lien  in  this  suit. 

The  Circuit  Court,  on  hearing,  decreed  a  transfer;  from 
which  decree,  this  appeal  was  entered. 

Mr.  Swann,  and  Mr.  Wirt,  for  the  appellants.— 

The  Mechanics  Bank  of  Alexandria  did  not  know  of  the 
trust;  this  stock  stood  in  the  name  of  Adam  Lynn,  and  they 
had  no  notice  of  any  other  ownership  in  it;  no  trust  was  declar- 
ed upon  the  books  of  the  bank;  and  by  the  provisions  of  the 
charter,  the  persons  who  appear  as  stockholders  upon  the 
books,  are  the  only  stockholders.  By  the  charter,  no  one  who 
is  a  debtor  to  the  bank,  can  transfer  stock  owned  by  him,  the 
bank  having  a  prior  lien  on  the  same  for  their  debt 

The  claim  of  the  plaintiffs  below,  is  resisted  on  the  following 
grounds ; — 

1.  Adam  Lynn  made  a  special  agreement  to  transfer  this 
stock  to  the  bank. 

2.  Adam  Lynn  was  a  debtor  to  the  bank,  and  this  stock 
standing  in  his  name,  on  the  books  of  the  bank,  without  a  de- 
claration of  the  trust,  was  properly  retained  as  a  security  for 
the  debt  due  by  him. 

S.  The  subject  in  controversy  in  this  case,  is  not  proper 
for  the  decision  of  a  Court  of  Chancery.  There  cannot  be  a 
specific  performance  decreed  by  this  Court,  as  the  stock  can- 
not be  designated,  or  specially  described.  1  Mad.  Chwi.  403. 
1  P.  mUiams,  570. 

4.  By  the  charter  of  the  bank,  the  only  evidence  of  own- 
ership of  stock,  is  the  books  of  the  bank.  In  the  case  of  a  cor- 
poration existing  under  a  law,  the  forms  prescribed  by  the 
law  must  be  complied  with.  17  Alass,  Rep.  1.  2  Black.  Com, 
127. 

5.  In  this  case,  it  was  considered  by  the  complainants,  that 
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Adam  Lynn  should  be  a  party  to  the  bill,  and  a  rule  was  takes 
on  him  to  appear ;  but  the  Court  went  on  to  a  hearing  and  de- 
cision of  the  suit,  without  his  having  been  made  a  party.  The 
Court  will,  therefore,  having  this  fact  upon  the  proceedings^ 
ex  officio^  turn  the  parties  out  of  Court  Duguid  vs.  Patterson 
1  Mm.  ^  Mum,  445. 
Mr.  Jones,  and  Mr.  Taylor,  for  the  appellees. 

1.  As  to  the  specific  lien  claimed  by  the  appellants,  under  ft 
power  of  attorney,  given  by  Adam  Lynn.  It  was  granted  af- 
ter the  bill  of  the  complainants  was  filed,  and  is  therefore  of 
no  value.  The  transfer,  by  the  power  of  attorney,  was  also  ft 
violation  of  the  agreement,  under  which  it  was  given. 

But,  if  this  is  not  an  answer  to  the  claim  of  specific  lien;  the 
transfer  of  the  stock,  by  power  of  attorney,  was  made,  with 
notice  of  the  right  of  the  complainants. 

2.  It  does  not  appear,  that  the  debt  due  by  Adam  Lynn  to 
the  bank,  arose  after  the  purchase  of  this  stock ;  and  therefore 
no  new  credit  was  given  upon  this  stock.  The  trust  was  known 
to  the  Board  of  Directors,  when  the  stock  was  transferred  by 
Sanderson  to  Lynn;  and  from  that  time  they  dealt  with  the 
trustee  subject  to  the  trust.  A  corporation,  by  the  decisions 
of  this  Court,  is  like  an  individual,  in  transactions  of  this  kind ; 
and  the  succeeding  Board  of  Directors  were  bound  by  the  cir- 
cumstances which  occurred  when  the  trust  commenced. 

3.  The  bank  were  the  trustees  of  the  complainants,  either 
by  an  original  contract,  or  as  trustees,  resulting  from  the  pay- 
ment of  the  purchase  money  for  the  stock  out  of  their  funds. 
3  Vez,  4-  Beam.  388.  5  Vezey,  43.  1  P.  inilianis,  112.  1  Terqf, 
275.  10  Tczey,  360.  1  Vezey^jvn.  32.  42.  As  to  constructive- 
notice,  were  cited,  8  Corny li's  Dig.  N.  Ed.  363,  \5th  divinan. 
^divisiorin  10.  20,21.  15.  358. 

4.  This  is  the  case  of  trusts  which  is  the  pecidium  of  ft 
Court  of  Chancery;  and  the  nwnl)er  of  shares  which  are  claim- 
ed, is  a  sufficient  designation  of  the  property.  The  originlU 
shares  bought  of  Sanderson,  remained  in  the  name  of  Adftm- 
Lynn,  when  the  bill  was  filed. 

5.  The  provisions  of  Uie  charter,  relative  to  evidence  of 
ownership  of  stock,  can  only  apply,  when  parties  are  the  hold- 
ers of  stock,  in  their  own  right.  The  practice  of  the  bank  to 
hold  stock  as  mortgagees,  shows  a  different  construction  of  the 
charter,  by  the  bank  itself,  from  that  which  is  claimed  in  this 
case. 

6.  The  rules  of  the  Court  of  Chancery  are,  that  all  persons 
who  were  parties  to  the  transactions,  and  all  who  must  be  be- 
fore the  Court,  for  the  purposes  of  complete  justice  in  the 
case,  must  be  made  parties.  It  was  not  deemed  necessary  to 
make  Adam  Lynn  a  party,  as  he  was  willing  to  do  all  that  the 
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Court  would  have  required  from  him ;  and  it  was  the.  bank 
only,  who,  having  the  control  of  the  stock,  could  make  the 
transfer,  sought  by  the  complainants. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court.— 

The  appellees,  who  were  the  complainants  in  the  Court  be- 
low, filed  their  bill  against  the  Mechanics  Bank  of  Alexandria^ 
setting  out  their  right  to  three  thousand  dollars  of  the  capital 
stock  of  that  bank,  which  was  standing  in  the  name  of  Adam 
Lynn;  but  which  was  avowedly  purchased  and  held  by  him, as 
trustee  for  John  Wise,  the  grandfather  of  the  complainants^ 
and  from  whom  they  derived  their  right  and  title  to  the  stock 
in  question.  That  they  were  desirous  of  having  their  stock 
transferred  to  their  guardian,  which  the  trustee,  Adam  Lynn, 
was  willing  to  do,  and  offered  to  transfer  the  same;  but  that  on 
application  to  the  bank,  permission  was  refused,  on  the  allega- 
tion that  Adam  Lynn  was  a  debtor  to  the  bank,  and  that  it  held 
a  lien  for  that  debt,  on  all  the  stock  of  the  bank,  which  stood 
in  his  name.  The  bill  alleges,  that  when  the  stock  was  pur- 
chased by  Adam  Lynn,  for  John  Wise,  and  transferred  to  him 
upon  the  books  of  the  bank,  it  was  well  known  to  the  Presi- 
dent and  Directors,  that  the  purchase  was  made  by,  and  trans- 
ferred to  Lynn,  in  his  character  of  trustee  for  John  Wise,  al- 
though the  trust  was  not  expressed  in  the  transfer. 

The  bill  prays,  that  the  bank  may  be  compelled  to  open  its 
transfer  book,  and  permit  Adam  Lynn  to  transfer  the  three 
thousand  dollars,  in  stock,  to  the  said  Louisa  and  Anna  Maria 
Seton,  or  to  their  guardian,  Nathaniel  S.  Wise. 

The  bank,  by  its  answer,  denies  that  the  Board  of  Directors 
knew,  or  had  any  notice,  that  Adam  Lynn  held  the  stock  as 
trustee;  but  alleges,  that  all  the  stock  standing  upon  the  books 
of  the  bank,  in  the  name  of  Adam  Lynn,  was  considered  by 
the  Board  of  Directors  as  his  own  stock;  and  avers,  that  at 
the  time  the  answer  was  put  in,  there  was  no  stock  standing  in 
his  name  on  the  books,  but  that  the  whole  of  it  had  been  ap- 
plied by  the  bank  to  the  payment  of  his  debts  to  it ;  according 
to  articles  of  agreement  between  him  and  the  cashier  of  the 
bank. 

The  bank  also  sets  up  the  right,  under  its  charter,  to  hold 
the  stock,  for  the  payment  of  Lynn's  debt;  but  had,  under  the 
agreement  made  with  the  cashier,  as  before  mentioned,  become 
the  purchaser  of  the  stock,  for  a  full  and  fair  consideration; 
without  any  knowledge  that  the  complainants  had  any  interest 
in  the  same. 

The  Court  below,  upon  the  bill,  answer,  and  exhibits,  and 
proofs,  taken  in  the  cause,  decreed  that  the  bank  should  cause 
Its  transfer  book  to  be  opened,  and  to  permit  Adam  Lynn  te 
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transfer  the  stock  to  Nathaniel  S.  Wise,  guardian  of  the  com- 
plainants, to  be  by  him  held  in  trust*  for  their  use.  From  this 
decree  there  is  an  appeal  to  this  Court,  and  the  following 
points  have  been  made,  upon  which  a  reversal  of  that  decree 
18  claimed. 

1.  That  the  subject  matter  of  the  bill  is  not  properly  cogni- 
zable in  a  Court  of  Chancery ;  but  that  the  remedy  is  at  law, 
and  the  party  to  be  compensated  in  damages. 

2.  That  there  is  a  want  of  proper  parties. 

3.  That  upon  the  merits,  the  bank  has  a  right  to  hold  and 
apply  the  stock,  in  payment  of  Adam  Lynn's  debt  to  it. 

With  respect  to  the  first  objection,  it  has  been  said  that  a 
Court  of  Chancery  will  not  decree  a  specific  performance  of 
contracts;  except  for  the  purchase  of  lands  or  things  that  relate 
to  the  realty,  and  are  of  a  permanent  nature ;  and,  that  where 
the  contracts  are  for  chattels,  and  compensation  can  be  made  in 
damages,  the  parties  must  be  left  to  their  remedy  at  law.  But 
notwithstanding  this  distinction  between  personal  contracts  for 
goods,  and  contracts  for  lands,  is  to  be  found  laid  down  in  the 
books,  as  a  general  rule;  yet  there  are  many  cases,  to  be  found, 
where  specific  performance  of  contracts,  relating  to  personaltyi 
hfivc  been  enforced  in  chancery;  and  Courts  will  only  weigh 
with  greater  nicety,  contracts  of  tliis  description,  than  such  aft 
relate  to  lands. 

But  the  application  of  this  distinction  to  the  present  case,  is 
not  perceived.  If  this  had  been  a  bill,  filed  against  the  bank,  to 
compel  a  specific  performance  of  any  contract  entered  into  with 
it,  for  the  sale  of  slock,  it  might  then  be  urged,  that  compen- 
sation for  a  breach  of  the  contract, might  be  made  in  damages; 
and  that  the  remedy  was  properly  to  be  sought  in  a  Court  of 
law.  But  the  bill  d'  s  not  set  up  any  contract  between  the  com- 
plainants and  tl\e  bank ;  nor  does  it  seek  a  specific  perfonnancc 
of  any  express  contract  whatever,  entered  into  with  the  bank. 
It  only  asks,  that  the  bank  may  be  compelled  to  open  its  trans- 
fer book,  and  permit  Adam  Lynn  to  transfer  the  stock.  By  the 
charter  and  by-laws  of  the  bank,  such  transfer  could  only  be 
made  upon  the  books  of  the  bank ;  and  it  was  by  their  consent 
alone,  that  this  could  be  done. 

Although  it  might  be  the  duty  of  the  bank  to  permit  such 
transfer,  it  would  be  difficult  to  sustain  an  action  at  law,  for 
refusing  to  open  its  books,  and  permit  the  transfer.  Nor  have 
the  appellants  shown  such  a  claim  to  the  stock,  as  to  au- 
thorize the  Court  to  turn  the  appellees  round  to  their  remedy 
at  law,  against  Lynn,  admitting  they  might  have  it.  At  all 
events,  the  remedy  at  law  is  not  clear  and  perfect;  and  it  is  not 
a  case  for  compensation  in  damages,  but  lor  specific  perform- 
ance; which  can  only  be  enforced  in  a  Court  or  Chancery. 
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2d.  The  second  objection,  that  Adam  Lynn  ought  to  have 
been  made  a  defendant,  would  seem  to  grow  out  of  a  misappre- 
hension of  the  object  of  this  bill,  and  the  specific  relief  sought 
by  it. 

It  ought  to  be  observed  here,  preliminarily,  as  matter  of  prac- 
tice, that  although  an  objection  for  want  oi  proper  parties  may 
be  taken  at  the  hearing;  yet  the  objection  ought  not  to  prevail 
upon  the  final  hearing  on  appeal;  except  in  very  strong  cases, 
and  when  the  Court  perceives  that  a  necessary  and  indispensa- 
ble party  is  wanting. 

The  objection  should  be  taken  at  an  earlier  stage  in  the  pro- 
ceedings, by  which  great  delay  and  expense  would  be  avoi  ded. 

The  general  rule,  as  to  parties,  undoubtedly  is,  that  when  a 
bill  is  brought  for  relief,  all  persons  materially  interested  in  the 
subject  of  the  suit,  ought  to  be  made  parties,  either  as  plain- 
tiffs or  defendants;  in  order  to  prevent  a  multiplicity  of  suits, 
and  that  there  may  be  a  complete  and  final  decree  between  all 
parties  interested.  But,  this  is  a  rule  established  for  the  con- 
venient administration  of  justice,  and  is  subject  to  many  excep- 
tions; and  is,  more  or  less,  a  matter  of  discretion  in  the  Court; 
and  ought  to  be  restricted  to  parties,  whose  interest  is  involved 
in  the  issue,  and  to  be  affected  by  the  decree.  The  relief  grant- 
ed, will  always  be  so  modified,  as  not  to  affect  the  interest  of 
others.  9,  Mad.  Chmcery^  180.  1  Johns,  Chancery  Caaes^  350. 

Where  was  the  necessity,  or  even  propriety,  of  making  Lynn 
a  party  ?  No  relief  is  sought  against  him.  The  bill  expressly 
alleges  that  he  was  perfectly  willing  to  make  the  transfer;  but 
permission  was  refused  by  the  bank.  There  is  no  allegation  in 
the  bill,  upon  which  a  decree  could  be  made  against  Lynn;  and 
it  is  a  well  settled  rule,  that  no  one  need  be  made  a  party, 
against  whom,  if  brought  to  a  hearing,  the  plaintiff  can  have 
no  decree.  2  Mad.  Ch.  184.  3  P.  mU.  310— iVb^c  1. 

The  contest,  with  respect  to  the  right  to  the  stock,  is  between 
the  complainants  and  the  bank ;  and  it  cannot  be  necessary  to 
bring  Lynn  into  the  suit,  in  order  to  determine  that  question. 
He  claims  no  right  to  the  stock ;  and  if  the  bank  has  establish- 
ed its  right  to  hold  it,  for  the  payment  of  Lynn's  debt,  the  com- 
plainants have  no  pretence  for  requiring  the  books  of  the  bank 
to  be  opened,  and  to  pennit  the  transfer  to  be  made,  as  prayed 
in  the  bilU  The  bank  cannot  compel  the  complainants  to  bring 
Lynn  before  the  Court,  as  a  defendant;  for  the  purpose  of  liti- 
gating questions  between  themselves,  with  which  the  complain- 
ants have  no  concern.  No  objection  to  the  decree  can,  there- 
fore, be  made  for  want  of  proper  parties. 

The  remaining  inquiry  is,  whether  the  bank  is  entitled  to 
hold  this  stock,  as  security,  or  apply  it  in  payment  of  Lynn's 
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debt;  either  by  virtue  of  its  charter,  or,  under  the  agreement 
between  him  and  the  cashier. 

An  objection,  however,  has  been  made,  preliminarily,  to  this 
Court's  noticing  the  deposition  of  Adam  Lynn ;  because,  as  is 
alleged,  it  was  taken  after  the  cause  was  set  down  for  hearing, 
and  without  any  order  of  the  Court  for  that  purpose. 

Admitting  this  to  have  been  irregular,  no  objection  appears 
to  have  been  made  in  the  Court  below,  to  the  reading  of  the  de- 
position; and  had  it  been  made,  it  ought  not  to  have  prevailed 
even  there;  because  the  defendants  cross-examined  the  witness, 
which  would  be  considered  a  waiver  of  the  irregularity. 

But|  at  all  events,  the  objection  cannot  be  listened  to  here, 
according  to  the  express  rule  of  this  Court,  {February  Ttrmi 
1824,)  which  declares,  that  in  all  cases  of  equity  and  admi- 
ralty jurisdiction,  no  objection  shall  be  allowed  to  be  taken  to 
the  admissibility  of  any  deposition,  deed,  grant,  or  other  exhi" 
bit,  found  in  the  record  as  evidence;  unless  objection  was  taken 
thereto,  in  the  Court  below,  and  entered  of  record ;  but  the 
same  shall  oth/erwise  be  deemed  to  have  been  admitted  by  con* 
sent." 

It  is  deemed  unnecessary  to  enter  into  an  examination  of  the 
proofs  in  the  caui»e,  to  show  that,  in  point  of  fact,  the  stock  in 
question  was  held  by  Lynn,  in  trust  for  the  complainants;  and 
that  this  fact  was  known  to  the  Board  of  Directors,  when  it  was 
transferred  to  him  by  James  Sanderson.  The  evidence  estab- 
lishes these  points,  beyond  any  reasonable  ground  of  doubt;  and 
the  real  question  is,  whether  the  bank,  with  full  knowledge  of 
the  Board  of  Directors,  that  this  stock  was  not  the  property  of 
Lynn,  but  held  by  him  in  trust  for  the  appellees;  can  assert  s 
lien  upon  it  for  the  private  debt  of  Lynn,  either  under  the  char-< 
ter  or  the  cigrcemciit,  made  with  Chapin,  and  the  transfer  made 
by  him  to  the  bank. 

The  equity  of  the  case  must  strike  every  one  very  forcibly; 
as  being  decidedly  with  the  appellees.  And  unless  the  claims 
of  the  bank  can  be  sustained,  by  the  clear  and  positive  provis- 
ions of  its  charter,  the  decree  of  the  Court  below  ought  to  b« 
affirmed. 

This  claim  is  asserted,  under  the  provisions  of  the  3d  and 
21st  sections  of  the  Act  of  Congress,  incorporating  the  bankr 

The  third  section,  after  providing  for  the  opening  the  sub- 
scription for  the  stock,  and  pointing  out  the  manner  in  which 
the  excess  shall  be  reduced,  in  case  the  subscription  shsU 
exceed  the  number  of  shares  allowed  to  be  subscribed,  has 
this  proviso;  Provided  always,  that  it  is  hereby  expressly 
understood,  that  all  the  subscriptions,  and  shares  obtained 
in  consequence  thereof,  shall  be  deemed  and  held  to  be  for 
the  sole  and  exclusive  use  and  benefit  of  the  persons,  co-part* 
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ucrshipS)  or  bodies  politic,  subscribing,  or  in  whose  be- 
half the  subscriptions,  respectively,  shall  be  declared  to  be 
made,  at  the  time  of  making  the  same ;  and  all  bargains,  con- 
tracts, promises,  agreements  and  engagements,  in  any  wise 
contravening  this  provision,  shall  be  void."  The  2l8t  sec- 
tion declares,  that  the  shares  of  the  capital  stock,  shall  be 
transferable  at  any  time,  according  to  such  rules  as  may  be 
established,  by  the  President  and  Directors;  but  no  stock 
shall  be  transferred,  the  holder  thereof  being  indebted  to  the 
bank,  until  such  debt  be  satisfied ;  except  the  President  and 
Directors  shall  otherwise  order  it " 

These  sections,  when  taken  together,  have  been  supposed  to 
require  a  construction,  that  the  stock  shall  be  deemed  to  belong 
to  the  person,  in  whose  name  it  stands  upon  the  books  of  the 
bank;  and  that  the  bank  is  not  bound  to  recognise  the  interest 
of  any  cestuy  que  trust ;  ^nd  may  refuse  to  permit  the  slock  to  be 
transferred,  whilst  the  nominal  holder  is  indebted  to  the  bank. 

This  construction,  however,  in  the  opinion  of  the  Court,  can- 
not be  sustained.  The  third  section  must  clearly  be  understood 
as  applying  to  the  first  subscription  for  the  stock ;  and  was  in- 
tended to  prevent  one  person  subscribing  for  stock  in  the  name 
of  another,  for  his  own  benefit. 

The  construction  of  the  21st  section,  will  depend  upon  the 
interpretation  to  be  given  to  the  word  holder ^  as  there  used. 
This  term  is  not,  necessarily,  restricted  to  the  nominal  holder. 
It  will  admit  of  a  broader  and  more  enlarged  meaning;  and  may 
well  be  applied  to  the  party,  really  and  beneficially  interested 
in  the  stock.  And  there  can  be  no  good  reasons  why  it  should 
not  be  so  applied,  when  the  bank  is  fully  apprized  of  all  cir- 
cumstances in  relation  to  the  stock,  and  knows  who  is  the  real 
holder  thereof. 

This  provision  was  intended  to  put  into  the  hands  of  the 
bank,  additional  security  for  debts  due  from  stockholders.  But, 
when  it  is  known,  that  the  person  in  whose  name  the  stock 
stands,  has  no  interest  in  it,  he  will  acquire  no  credit  upon  the 
strength  of  such  stock ;  and  that  such  was  the  understanding 
of  the  bank,  in  this  case,  is  clearly  shown  by  the  evidence. 
For,  when  the  transfer  was  made  to  Lynn,  he  asked  to  have 
the  discount  continued  to  him,  which  Sanderson,  from  whom 
he  purchased,  had  upon  the  stock.  But  this  was  refused,  on 
the  ground  that  the  stock  did  not  belong  to  Lynn,  but  to  Wise. 
There  is  no  evidence  in  the  cause  to  show,  that  Lynn's  debt  was 
contracted  with  the  bank  after  the  stock  was  transferred  to 
him;  or  that  he  has,  in  any  manner,  obtained  credit  with  the 
bank  on  account  thereof;  but  the  contrary  is  fairly  to  be  un- 
derstood from  the  proofs.— Nor  does  the  bank  allege  the  insol- 
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vency  of  Lynn ;  or  that  it  has  not  a  full  and  complete  remedy 
against  him,  without  having  recourse  to  this  stock. 

To  permit  the  bank,  under  such  circumstances,  to  avail  it- 
self of  this  stock  to  satisfy  a  debt  contracted  without  any  re- 
ference to  it  as  security,  and  with' full  knowledge  that  Lynn 
held  it  in  trust  for  the  complainants;  would  be  repugnant  to 
the  most  obvious  principles  of  justice  and  equity.  Suppose 
the  trust  had  been  expressly  declared  upon  the  transfer  book 
of  the  bank;  would  there  be  the  least  colour  for  sustaining  the 
claim  now  set  up  ?  And  yet  Lynn  would  be  the  legal  holder  of 
the  stock,  in  such  case,  as  much  as  in  the  one  now  before  the 
Court.  Full  notice  of  a  trust  draws  after  it  all  the  consequen- 
ces of  an  express  declaration  of  the  trust,  as  to  all  persona 
chargeable  with  such  notice. 

It  is  a  well  settled  rule  in  equity,  that  all  persons  coming  in« 
to  possession  of  trust  property,  with  notice  of  the  trust,  shall 
be  considered  as  trustees,  and  bound,  with  respect  to  that  spe- 
cial property,  to  the  execution  of  the  trust  (2  Mad,  CJu  125.  1 
Sch.     Lef.  262. ; 

Notice  to  an  agent  is  notice  to  his  principal.  If  it  were  held 
otherwise,  it  would  cause  great  inconvenience ;  and  notice  would 
be  avoided  in  every  case,  by  employing  agents.  2  Mad.  Ch,  326. 
Notice  to  the  Board  of  Directors,  when  this  stock  was  trans- 
ferred to  Lynn,  that  he  held  it  as  trustee  only,  was  notice  to 
the  bank;  and  no  subsequent  change  of  Directors,  could  require 
a  new  notice  of  this  fact.  So  that  if  the  bank  had  sustained  any 
injury,  by  reason  of  a  subsequent  Board  not  knowing  that  Lynn 
held  the  stock  in  trust;  it  would  i-esult  from  the  negligence  of 
its  own  agents,  and  could  not  be  visited  upon  the  complainants. 
But  no  such  injury  is  pretended.  From  any  thing  that  appears 
to  the  contrary,  Lynn  is  fully  able  to  pay  his  debt  to  the  bank. 

The  case  of  the  Union  Bank  of  Georgetown  vs.  Laird,  (2 
^Aeri/.  390,)  has  been  supposed  to  have  a  strong  bearing  upon 
the  one  now  before  the  Court.  But  the  circumstances  of  the 
two  cases  are  very  dissimilar.  In  the  former,  Patton  was  the 
real,  as  well  as  the  nominal  holder  of  the  stock,  when  he  con- 
tracted his  debt  with  the  bank,  and  when  his  acceptance  fell 
due,  and  the  lien  of  the  bank, no  doubt,  attached  upon  the  stock; 
and  this  was  previous  to  the  assignment  of  it  to  Laird ;  and  the 
question  there  was,  whether  the  bank  had  done  any  thing  which 
ought  to  be  considered  a  waiver  of  the  lien.  But,  in  the  pre- 
sent case,  Lynn  never  was  the  real  owner  of  the  stock,  and  the 
bank  well  understood  that  he  held  it  as  trustee,  and  no  lien  for 
Lynn's  debt  ever  attached  upon  it 

The  appellants  cannot,  therefore,  under  any  provisions  in 
their  charter,  apply  this  slock  to  their  own  use,  for  the  debt  of 
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Lynn,  to  the  prejudice  of  the  rights  of  the  known  cestuy  qw 
trusts. 

Nor  is  there  any  ground  upon  which  the  claim  of  the  bank 
can  be  sustained,  under  the  agreement  made  between  Lynn  and 
Chapin,  the  cashier,  and  the  transfer  thereof,  made  by  the  lat- 
ter to  the  bank.  If  the  bank,  as  has  already  been  shown,  was 
chargeable  with  the  knowledge  that  Lynn  was  a  mere  trustee, 
it  could  acquire  no  title  from  him,  discharged  of  the  trust;  and 
if  neccessary,  might  itself  be  compelled  to  execute  the  trust 
Nor  has  the  bank  any  title  to  this  stock  under  the  transfer  made 
by  Chapin.  This  was  done  without  any  legal  authority,  being 
several  months  after  Lynn  had  revoked  the  power  of  attorney, 
under  which  the  transfer  was  pretended  to  be  made;  and  with 
full  knowledge  that  Lynn  was  not  the  owner  of  the  stock.  But 
another  and  complete  answer  to  the  whole  of  this  arrangement, 
between  Chapin  and  Lynn,  is;  that  it  was  made  long  after  the 
bill  in  this  case  was  filed ;  and  it  is  a  well  settled  rule,  that  the 
Court  is  not  bound  to  take  notice  of  any  interest  acquired  in 
the  subject  matter  of  the  suit,  pending  the  dispute. 

The  decree  of  the  Court  below,  must  accordingly  be  affirm- 
edy  with  costs. 
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Robert  Barry,  Plaintiff  in  Error,  vs.  Thomas  Fotles. 

The  defendant  in  error  had  sued  out  an  attachment,  under  the  law  of  Mary* 
land,  against  Robert  Barry,  and  had  filed  an  account  against  James  D.  Ba^ 
r)',  said  to  have  been  assumed  by  Robert  Barr}',  the  plaintiff  in  erroi.  Ro- 
bert Barrj'  appeared,  gave  special  bail,  and  discharged  the  attachment. 
The  plaintiff  below,  thien  filed  a  declaration  of  "  indebitatus  assumpnt/* 
*<for  money  had  and  received,"  and  "for  goods  sold  and  dcliverecv'  to 
which  Robert  Barry  pleaded  the  general  issue.  The  parties  went  to  trial, 
and  a  verdict  and  judgment  were  rendered  for  the  defendant  in  error. 

The  Court  attaches  no  importance  to  the  variance  between  the  account  filed 
when  the  attachment  issued,  and  the  declaration  filed  after  the  attachment 
was  dissolved,  by  the  entry  of  bail,  and  the  appearance  of  the  defendant. 
The  defendant  having  pleaded  to  the  declaration,  the  cause  stood  as  if  the 
suit  had  been  brought  in  the  usual  manner,  and  no  reference  can  be  had 
to  the  proceedings  on  the  attachment  {315} 

Where  the  geneml  agent  of  parties  carrying  on  business  in  a  tan-yard,  instead 
of  a  journal  of  hides  receive<l  for  the  parties  from  day  to  iy,  gave,  at 
considerable  intervals,  certificates  of  the  total  amount  of  hides  received 
from  the  last  preceding  settlement,  up  to  the  periods  when  the  certificates 
bore  date ;  such  certificates  are  equally  binding,  as  certificates  detailing 
the  separate  transactions  of  each  day  ;  and  may  be  read  in  evidence  to 
charge  the  parties,  whose  agent  the  person  giving  the  certificates  was. 

The  principle  is,  that  a  contract  made  by  co-partners  is  several  as  well  as 
joint,  and  the  assumpsit  is  made  by  all  and  by  each.  It  is  obligatory  on 
all,  and  on  each  of  the  partners.  If,  therefore,  the  defendant  fails  to  avail 
himself  of  the  variance  in  abatement,  when  the  form  of  his  plea  obliges 
him  to  give  the  plaintiff  a  proper  action  ;  the  policy  of  the  law  does  not 
permit  him  to  avail  himself  of  it  at  the  time  of  tnal.  (3 17} 

The  declaration  in  an  action  against  one  partner  only,  never  gpves  notice  of 
the  claim  being  on  a  partnership  transaction.  The  proceeding  is  always, 
as  if  the  party  sued  was  the  sole  contracting  party ;  and  if  the  declaration 
were  to  show  a  partnership  contract,  the  judgment  against  tlie  single 
partner  could  not  be  sustained.  }317} 

Where  the  suit  is  brought  upon  a  partnership  transaction,  against  one  of  the 
partners,  and  tlie  declaration  stated  a  contract  with  the  partner  who  is 
sued,  and  p^ve  no  notice  that  it  was  made  by  him  with  another  person, 
evidence  of  a  joint  assumpsit  may  be  given  to  support  such  adecLiration; 
and  the  want  of  notice,  has  never  been  considered  as  justif}'ing  an  excep- 
tion to  such  evidence  at  the  trial.  5317{ 

ERROR  to  the  Circuit  Court  for  the  county  of  Washington. 

In  the  Circuit  Court  for  the  county  of  Washington,  the  de- 
fendant in  error  issued  an  attachment  against  Robert  Barry, 
the  plaititifl*  in  error;  and  according  to  the  established  practice, 
the  plaintiff  in  the  attachment,  filed,  at  the  time  it  was  issued, 
an  account  or  statement  of  his  claim ;  by  which  he  alleged  that 
Robert  Barry,  the  defendant  below,  was  indebted  to  him  in  the 
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sum  of  83)410  25,  for  debts  due  from  the  firm  of  James  D.  Barry 
Sc  Co.  assumed  by  him  to  pay  to  the  plaintlif  in  the  attachment. 
This  account  or  statement,  was  accompanied  by  an  affidavit, 
that  it  was  just  and  true,  is  it  stands  stated."  The  plaintiff 
in  error  appeared  and  gave  special  bail ;  and  a  declaration  was 
then  filed,  in  irulebitatus  asmmpsity  &c.,  and  the  plea  of  the  ge- 
neral issue  entered. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  to 
sustain  his  case,  three  paper  writings,  signed  by  £.  Rice,  which 
are  stated,  tn  extenso^  in  the  opinion  of  the  Court 

In  order  to  prove  the  defendant  chargeable  with  the  amount 
delivered  by  the  plaintiff  below,  Thomas  Rice  was  produced 
and  sworn  as  a  witness;  who  testified,  as  set  forth  in  the  opi- 
nion of  the  Court. 

The  counsel  for  the  defendant  below  objected  to  the  evidence, 
and  the  objection  being  overruled,  the  case  was  brought  by 
Writ  of  error  to  this  Court. 

Messrs.  Coxe  and  Worthington,  for  the  plaintiffs  in  error, 
contended. 

1st.  That  the  evidence  is  not  competent  and  sufficient  to 
charge  the  plaintiff  in  error,  upon  his  alledged  assumpsit. 

2nd.  That  under  the  declaration  of  indebitatus  assumpsit^  the 
evidence  is  also  incompetent  and  insufficient. 

By  the  statement  filed  upon  oath,  the  claim  of  the  plaintiff 
is  averred  to  be  a  debt  due  by  James  D,  Barry ^  fy  Co,^  which  the 
defendant  below  assumed  to  pay. 

The  evidence  on  the  part  of  the  plaintiff  below  did  not  show 
Such  a  firm  as  James  D.  Barry^  Co, ;  nor  did  the  same  prove 
an  implied,  much  less  an  express  assumpsit  by  Robert  Barry. 

The  plaintiff  below  complied  with  the  law  of  Maryland,  by 
stating  his  cause  of  action,  when  the  attachment  was  issued ; 
and  the  defendant  appeared  and  entered  a  plea  thereto.  Subse- 
quently, he  filed  a  declaration  of  imlelntaius  assumpsit^  which  was 
irregular.  This  cannot  be  done,  and  therefore  the  evidence  ap- 
plied only  to  the  first  declaration;  which  stated  an  assumption 
of  the  debt  of  James  D.  Barry,  &  Co.,  and  no  proof  was  offer- 
ed of  such  assumption.  The  evidence  does  not  show  any  con- 
nexion between  Rice  and  the  defendant,  nor  any  authority  from 
Robert  Barry,  by  which  his  acts  or  acknowledgments  could  be- 
come binding  on  him;  the  plaintiffs  did  not  therefore  hiake  out 
the  case  spread  upon  the  record  by  the  first  declaration. 

The  papers  signed  by  Rice  were  improperly  admitted.  No.  1. 
is  given  in  the  name  of  James  D.  Barry.  The  other  two  refer 
to  transactions  in  which  the  defendant  is  not  named. 

2.  Upon  a  general  declaration  in  assumpsit,  the  issue  is  not 
maintained  by  proof  of  a  partnership  debt. 

The  general  rule,  that  the  defendant,  who  is  charged  sepa- 
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Mitely  for  a  joint  debt,  should  plead  this  in  abatement,  does  not 
apply,  when  the  plaintiff  has  by  his  pleadings  given  no  notice  of 
the  nature  of  his  demand,  until  the  time  of  trial,  Jordan  V8. 
Wilkins,  3  Wash,  Decia,  112.  In  the  case  of  Rice  vs.  Shout,  5 
Burr^  261 1 ,  Lord  Mansfield  adverts  strongly  to  the  circum- 
stance, that  the  defendant  was  the  person  with  whom  the  bu- 
siness  was  transacted.  Also  cited  Abbott v«.  Smith,  2  ^2acA:.  94r< 

3.  The  agency  of  Rice  was  a  special  agency,  and  his  ac« 
knowledgments  were  not  evidence.  He  might  have  made  en- 
tries in  the  books  to  charge  his  principal,  but  no  more.  1  Esp. 
Bep,  S75,  2  Stark,  Evid,  60.  Nor  does  his  testimony  prove 
the  interest  or  partnership  of  Robert  Barry,  in  the  dealings  to 
which  the  papers  have  reference.    3  Stark,  Evid.  p.  4.  1067. 

Mr.  Jones  for  the  defendant. 

The  objections  to  the  proceedings,  as  they  apply  to  the  first: 
and  second  declarations,  have  no  force.  The  account  filed,  when 
the  writ  issued,  against  Robert  Barry  alone,  states  his  assump- 
tion of  the  partnership  debt;  and  if  this  was  objectionable,  it 
should  have  been  pleaded  in  abatement. 

It  was  at  one  time  supposed,  that  in  all  cases  of  attachment 
a  second  declaration  should  be  filed ;  but  this  was  afterwards 
considered  as  not  essential;  but  the  party  has  at  all  times  a 
right  to  vary  his  pleadings,  and  even  at  the  rules"  to  file  a 
aew  declaration.  To  the  pleadings  in  this  case,  no  exception 
was  taken,  nor  was  any  objection  made  at  the  trial. 

The  objection  to  the  evidence,  as  applicable  to  the  account 
filed,  ought  not  to  prevail  If  Robert  Barry  was  a  partner  in 
the  transactions,  to  which  the  papers  refer,  the  law  raises  an 
assumption.  The  plaintiff  is  not  tied  down  to  prove  an  ex- 
press assumpsit  J  when  proof  is  given  that  he  was  a  partner; 
and  an  action  will  lie  against  one  partner  alone,  on  his  express 
assumpsit. 

2.  The  evidence  of  debts  due  by  J.  D.  Barry,  &  Co.  was 
nroperly  applied  to  charge  Robert  Barry,  the  plaintiff  in  error. 
There  must  always  be  a  plea  in  abatement,  where  the  parties 
arc  not  joined.  As  to  joinder  of  parties ;  Mr.  Foot  cited,  with 
other  cases,  Minor  vs.  the  Mechanics  Bank  of  Alexandria,  de^ 
tided  ante  page  46,  this  Term ;  and  also  5  Burr^  2611. 

If  the  evidence  could  in  any  way  charge  the  defendant  below, 
it  was  admissible.  Partnership  may  be  proved  by  circum- 
stances; and  the  Court  did  not  decide  upon  the  effect  of  the  tes« 
timony,  but  only  that  it  should  go,  generalty,  to  the  Jury. 
This  is  a  case  in  which  the  principal  is  charged  with  the  acts 
of  the  agent,  within  the  scope  of  his  authority;  the  business  of 
the  concern  being  intrusted  to  the  management  of  Rice  by  the 
parties. 

Vol.  I.  R  r 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  district  of  Columbia,  sitting  in  the 
county  of  Washin^on.  The  defendant  in  error  had  sued  out 
an  attachment  against  Robert  Barry,  and  had  filed  an  account 
against  James  D.  Barry  &  Co.,  said  to  be  assumed  by  Robert 
Barry.  Robert  Barry  appeared,  gave  special  bail,  and  dis- 
charged the  attachment.  Thomas  Foyles  then  filed  a  declara* 
tion  of  indMtattis  asmrnpsU^  for  money  had  and  received,  and 
for  goods,  &c  delivered ;  to  which  Robert  Barry  pleaded  the 
general  issue,  and  the  parties  went  to  trial. 

At  the  trial,  the  plaintiff  in  the  Circuit  Court,  offered  in  evi- 
dence, three  paper  writings  signed  by  Edmond  Rice ;  and  also 
produced  Thomas  Rice,  a  witness,  who  swore,  that  at  the  time 
the  said  paper  writings  bear  date,  and  for  a  long  time  before 
and  after,  £.  Rice,  whose  name  is  signed  to  the  said  writings, 
was  foreman  and  manager  of  a  tan-yard  in  Washington ;  kept 
the  books,  bought  and  sold  leather,  and  managed  the  whole 
concern  for  the  proprietors;  that  the  said  papers  are  in  his 
hand  writing;  that  the  said  Foyles,  for  about  seven  years,  (in- 
cluding the  dates  of  said  writings)  being  a  butcher,  was  in  the 
habit  of  delivering,  from  time  to  time,  great  numbers  of  hides, 
to  the  said  Rice,  at  the  said  yard,  and  had  contracted  with  the 
said  Rice  to  deliver  there  all  the  hides  of  the  cattle  slaughter- 
ed by  him.  That  the  said  business  was  carried  on  in  the  name 
of  James  D.  Barry,  living  in  Washington,  till  a  settlement, 
which  witness  understood  took  place  between  the  said  James 
D.  Barry  and  Robert  Barry ;  after  a  while  it  was  carried  on  in 
Ae  name  of  Robert  Barry.  The  witness  was  not  present  at 
the  settlement,  and  does  not  know  its  nature  or  terms.  During 
the  time  that  the  business  was  carried  on  in  the  name  of  James 
D.  Barry,  Robert  Barry  (who  resided  in  Baltimore)  came 
about  twice  a  year  to  the  yard  in  Washington;  where  he  spent 
considerable  time  in  examininc^  and  posting  the  books,  with 
the  said  E.  Rice.  Upon  one  of  these  occasions,  he  directed  a 
parcel  of  leather,  which  E.  Rice  had  prepared  to  send  on  to  him 
to  Baltimore,  to  be  kept  in  the  yard  till  he  should  return  to  Balr 
timorc,  or  ascertain  the  price  of  leather  there,  and  give  fur- 
ther directions  concerning  it.  During  all  the  time  the  business 
was  conducted  at  Washington  in  the  name  of  James  D.  Barry, 
the  greater  part  of  the  leather  manufactured  in  the  yard  was 
sent  on  to  Baltimore  to  the  defendant,  and  there  disposed  of  by 
him. 

The  following  are  the  paper  writings  offered  in  evidence^  to 
which  t^e  testimony  of  Thomgs  Rice  refers. 
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No.  1.  Balance  due  by  James  D.  Barry  to  Thomas  Foyles  on 
settlement,  say  sixteen-hundred  and  forty  dollars  seven- 
ty-five cents,  up  to  this  date,  say  April  5th  1817. 
S 1640  75.  Edmond  Rioe. 

Ko.  2.  Amount  of  hides  and  skins  received  of  Mr.  Thomas 
Foyles,  from  the  1st  of  April  1817,  to  this  date,  say  De- 
cember 27th,  1818. 

755  hides  at  3  75  per  hide,  2831  25 

10  Sheep  skins  at  50  cents  each,  5  00 

7  Calf  skins  do.  at  gl  each,  7  00 


82843  25 

January  13th,  1819.  Edmond  Rice. 

No.  3.  Amount  of  hides  and  skins  received  of  Mr.  Thomas 
Foyles,  from  the  2d  of  February  1819,  to  2d  of  De- 
cember 1819. 
346  hides  at  83  75  each,  81297  50 

Edmond  Rice. 

The  counsel  for  the  defendant  objected  to  the  admission  of 
these  papers.  His  objection  being  overruled,  an  exception  was 
taken  to  the  opinion. 

A  verdict  was  found  for  the  plaintiff  below,  the  judgment  ofl 
which  has  been  brought  into  this  Court  by  writ  of  error. 

In  argument,  some  observations  were  made  on  the  variance 
between  the  manner  in  which  the  plaintiif  in  error  was  chared 
in  the  account  filed  in  the  attachment,  and  in  the  declaration 
on  which  the  cause  was  tried.  In  the  account,  he  is  charged 
on  his  (usumpsitj  for  a  sum  due  from  James  D.  Barry  &  Co. 
The  declaration  charges  him  as  being  originally  indebted  on  a 
a  transaction  with  himself.  The  Court  attaches  no  importance 
to  this  variance,  because  when  the  attachment  was  discharged, 
by  the  appearance  of  the  defendant,  and  giving  bail,  and  the 
plaintiif,  in  consequence  thereof,  filed  a  declaration,  to  which 
the  defendant  pleaded,  the  cause  stood  in  Court,  as  if  the  suit 
had  been  brought  in  the  usual  manner;  and  no  reference  can 
be  had  to  Uie  proceedings  on  the  attachment. 

Considering  the  case,  as  it  is  made  out  in  the  pleadings,  the 
defendant  in  the  Circuit  Court  is  charged,  on  his  original  lia- 
bility, for  a  transaction  of  his  own.  Edmond  Rice,  having 
been  manager  of  the  whole  concern,  for  the  proprietors  of  the 
tan-yard,  in  Washington,  with  power  to  buy  hides  and  sell 
leather,  there  can  be  no  doubt  of  his  power  to  charge  them  for 
skins  and  hides,  received  by  him  in  the  course  of  business. 
The  papers  No.  2  and  3,  purport,  on  their  face,  to  be  an  ac- 
count of  transactions  of  this  description.  The  only  objection 
made  to  them,  is,  that  instead  of  the  journal  of  hides  delivered 
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on  each  day,  the  manager  has  given,  at  considerable  intervalS| 
the  total  amount  of  hides  received  from  the  last  preceding  set- 
tlement, up  to  that  time.  We  are  not  aware  of  any  principle 
which  can  make  such  a  general  certificate  less  binding,  than 
one  detailing  the  separate  transactions  of  each  day.  The  pro* 
prietors  themselves,  or  cither  of  them,  {might  have  made  the 
same  acknowledgment ;  and  we  perceive  no  reason  why  the 
acknowledgment  of  the  manager,  so  far  as  respects  the  form 
in  which  it  is  made,  should  not  be  of  the  same  obligation  as 
Aat  o^  the  proprietors. 

The  paper  No.  1,  is  more  questionable.  It  does  not  purport 
to  be  given  for  hides  received  at  the  tan-yard,  nor  does  it  ex- 
press the  items  which  constitute  the  charge ;  but  it  is  said  to 
be  the  balance  due  from  James  D.  Barry,  (in  whose  name  the 
business  was  conducted,)  "on  settlement.'*  Edmond  Rice,  the 
person  who  gave  this  certificate,  had  authority  to  give  it  on  ac- 
count of  the  transactions  of  the  tan-yard ;  and  it  does  not  ap- 
pear that  he  had  authority  to  give  it  on  any  other  account. 
It  is  an  additional  circumstance,  of  no  inconsiderable  weight, 
that  the  account  closes  on  the  5th  of  April,  1817,  the  day  on 
which  the  subsequent  account,  which  is  avowedly  for  hides, 
commences.  These  circumstances,  combined,  were,  we  think, 
sufficient  to  justify  the  submission  of  this  paper,  also,  to  the 
jury. 

The  next  objection  to  the  admission  of  these  papers,  is,  that 
the  plaintiff  in  the  Circuit  Court,  has  failed  to  prove  that  Ro- 
bert Barry  was  one  of  the  proprietors  of  the  tan-yard,  while 
the  business  was  conducted  in  the  name  of  James  D.  Barry. 

The  evidence,  on  this  point,  was  given  by  Thomas  Rice, 
and  has  been  already  fully  stated.  We  think  the  testimony  of 
a  partnership  was  very  strong.  It  could  not,  with  propriety, 
have  been  withheld  from  the  jury. 

The  question  on  which  the  plaintiff  in  error  most  relies,  re 
mains  to  be  considered. 

This  suit  is  brought  on  a  partnership  transaction,  against 
one  of  the  partners.  The  declaration  states  a  contract  with 
the  partner  who  is  sued,  and  gives  no  notice  that  it  was  made 
by  him  with  another.  Will  evidence  of  a  joint  assumpsit  sup- 
port such  a  declaration  ? 

Although  it  has  been  held  from  the  36  H.  6.  Ch.  38,  that  a 
suit  against  one  of  several  joint  obligors,  might  be  sustained,  un- 
less the  matter  was  pleaded  in  abatement ;  yet  with  respect  to 
joint  contracts,  either  in  writing,  or  by  parol,  a  different  rule 
was  formerly  adopted;  upon  the  ground  of  a  supposed  vari- 
ance between  the  contract  laid,  and  that  which  was  proved. 
This  distinction  was  overruled  by  Lord  Mansfield,  in  the  case 
of  Rice  V9^  Shute,  5  Bum^  961 L    The  same  point  was  after- 
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wards  adjudged,  in  Abbott  vs.  Smith,  2  W.  Black.  695 ;  and 
has  been  ever  since  invariably  maintained.  The  principle  is, 
that  a  contract,  made  by  copartners,  is  several,  as  well  as 
joint,  and  the  aammpsii  is  made  by  all,  and  by  each.  It  is  ob- 
ligatory on  all,  and  on  each  of  the  partners.  If,  therefore,  the 
defendant  fails  to^  avail  himself  of  the  variance  in  abatement, 
when  the  form  of  his  plea  obliges  him  to  give  the  plaintiff  a 
proper  action,  the  policy  of  the  law  does  not  permit  him  to 
avail  himself  of  it,  at  the  trial. 

The  course  of  decisions,  since  the  case  of  Rice  V8,  Shute, 
baa  been  so  uniform,  that  the  principle  would  have  been  con- 
sidered as  too  well  settled  for  controversy;  had  it  not  lately 
been  questioned  by  a  Judge,  from  whose  opinions  we  ought  not 
lightly  to  depart 

That  Judge  supposed,  that  if  the  defendant  had  no  notice 
in  the  previous  stage  of  the  proceedings,  which  might  inform 
him  of  the  nature  of  the  action,  he  was  guilty  of  no  negligence 
in  failing  to  plead  in  abatement,  and  ought  not  to  be  deprived 
of  his  defence  at  the  trial. 

But  the  declaration  never  gives  this  notice,  where  the  suit  is 
brought  against  one,  only,  of  the  partners.  He  is  always  pro- 
ceeded against,  as  if  he  were  the  sole  contracting  party ;  and 
if  the  declaration  were  to  show  a  partnership  contract,  the 
judgment  against  the  single  partner  could  not  be  sustained. 
The  cases  cited  by  Mr.  Sergeant  Williams,  in  note  4,  on  the 
case  of  Caleb  vs.  Vaughan,  1  Sound,  191,  n.  4,  shows  Conclu- 
sively, that  the  want  of  notice  has  never  been  considered,  since 
Rice  and  Shute,  as  justifying  this  exception  to  the  evidence 
at  the  triaL 


We  think  there  is  no  error,  and  the  judgment  is  affirmed. 
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Peter  Dox,  Gerrit  La  Grange,  and  Isaiah  Townseki>,  im- 
pleaded WITH  Gerrit  L.  Dox,  Plaintiffs  in  Error,  v$m 
The  Postmaster-General  of  the  United  States,  Det 

TENDANT  IK  ErROR. 

The  Act  of  Congreis,  for  regaUting  the  Post-Ofiice  DepMnent,  does  no^ 
in  terrosy  dischaige  the  oblip^rs,  in  the  official  bond  of  a  Deputy  Pott- 
master,  from  the  direct  claim  of  the  United  States  upon  them,  on  the 
ikilure  of  the  Postmaster-General  to  commence  a  suit  agjainst  the  default* 
ing  Postmaster,  within  the  time  prescribed  by  law.  Their  liability,  there- 
fore, continues.  They  remain  the  debtors  of  the  United  States.  The  re- 
sponsibili^  of  the  Postmaster-General  is  superadded  to,  not  substituted 
fbr»thatoftheoblij^  {323} 

Hie  claim  of  the  United  States  upon  an  official  bond,  and  upon  all  parties 
thereto,  is  not  released  by  the  laches  of  the  officer,  to  whom  the  asser- 
tion of  this  claim  is  intrusted  b^  law.  Such  laches  have  no  effect  whatso- 
ever, on  the  rights  of  the  United  States^  as  weU  against  the  sureties  m 
the  principal  in  the  bond.  {325| 

THIS  case  was  brought  up  from  the  Circuit  Court  of  the 
United  States^  for  the  Southern  District  of  New- York,  in  the 
Second  Circuit ;  upon  a  certificate  of  the  Judges  of  that  Courti 
that  they  disagreed  on  certain  points,  set  forth  in  the  certificate. 

The  cause  was  commenced  in  the  District  Court  of  the  Uliited 
States,  for  the  Northern  District  of  New- York,  and  removed 
by  writ  of  error,  to  the  Circuit  Court 

The  following  were  the  points  of  disagreement : 

1st  Whether  the  District  Court  had  jurisdiction  of  the 
cause  I 

2d.  Whether,  by  the  facts  appearing  on  the  record,  and  ad- 
mitted by  the  pleadings,  or  found  by  the  jury,  the  sureties  are 
exonerated,  or  discharged  from  their  liability  upon  the  bond 
set  forth  in  the  record  ? 

3d*  Whether  the  said  bond,  from  the  facts  so  found  or  ad* 
mitted  by  the  pleadings,  or  appearing  on  the  record,  can,  in 
judgment  of  law,  be  considered  as  paid  and  satisfied,  or  other- 
wise discharged  ? 

The  original  suit  was  commenced  in  the  District  Court,  in 
August  1823,  and  the  plaintiff  declared  in  debt,  on  a  bond,  jn 
the  penal  sum  of  six  thousand  dollars,  executed  on  the  1st  of 
January  1816,  by  Gerrit  L.  Dox,  Peter  Dox,  Gerrit  La  Grange, 
and  Isaiah  Townsend;  conditioned  for  the  faithful  performance 
of  the  duties  of  Postmaster,  at  Albany,  by  Gerrit  L.  Dox. 

The  declaration  alleged  two  breaches  of  the  condition  of  the 
bond^ 

1.  That  said  Gerrit  L.  Dox  did  not  at  any  time  between  the 
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first  day  of  January  1816,  and  the  first  day  of  January  1817, 
(he  being,  during  the  whole  of  that  time.  Postmaster  as  afore- 
said,^ render  any  accounts  of  his  receipts  and  expenditures,  ac- 
cordmg  to  the  condition  of  said  bond ;  but  utterly  neglected  so 
to  do. 

S.  That  after  the  date  of  said  bond,  and  more  than  three 
months  previous  to  the  commencement  of  the  suit,  there  came 
to  the  hands  of  said  Gerrit  L.  Dox,  as  such  Postmaster  as  afore- 
said, the  sum  of  six  thousand  dollars  for  postages,  over  and 
above  commissions,  fee,  which  he  had  not  paid  over  to  the  Post- 
master-General;  but  had  refused  so  to  do,  although  often  re- 
quested, &c. 

Gerrit  L.  Dox,  the  principal  obligor,  pleaded  separately  three 
pleas  >— 

1.  Non  est  fadwm,  and  tendered  an  issue. 

2.  To  the  first  breach,  that  he  did  render  true  accounts 
of' his  receipts  and  expenditures  as  such  Postmaster,  Sec,  and 
tendered  an  issue. 

3.  To  the  second  breach,  that  he  had  paid  to  the  Postmaster- 
General  all  the  moneys  he  had  received,  over  and  above  his 
oommissions,  &c. ,  and  tendered  an  issue. 

Issues  were  joined  on  these  pleas  as  tendered. 

The  defendants,  Peter  Dox,  Gerrit  La  Grange,  and  Isaiah 
Townsend,  the  sureties  of  said  Gerrit  L.  Dox,  pleaded  six 
pleas 

1.  Non  est  factxmu,  and  tendered  an  issue. 

SL  To  the  first  breach,  that  Gerrit  L.  Dox  did  render  true 
accounts  of  his  receipts  and  expenditures,  &c. ,  and  tendered 
an  issue. 

3.  To  the  second  breach,  that  the  said  Gerrit  L.  Dox  had 
paid  to  the  Postmaster-General  all  the  moneys  he  had  received 
over  and  above  his  commissions.  Sec,  and  tendered  an  issue. 

4.  To  the  second  breach,  that  they  executed  the  bond  as  sure- 
ties; that  Gerrit  L.  Dox  was  removed  from  oflice  on  the  first 
day  of  July,  A.  D.  1816;  that  the  Postmaster-General,  know- 
iag  there  were  sureties,  did  not  open  an  account  against  Gerrit 
L.  Dox,  and  make  any  claim  and  demand  on  him  for  the  mo- 
Beys  received  by  him  as  Postmaster,  until  the  first  day  of  July, 
A.  D.  1821 ;  at  which  time,  the  Postmaster-General  did  open 
an  account  against,  and  claim  and  demand  of  said  Gerrit  L. 
Dox,  the  sum  of  3041  dollars  35  cents;  that  Gerrit  L.  Dox,  at 
the  time  of  his  removal  from  office,  was  solvent,  and  able  to 
pay  his  debts,  and  continued  so  for  three  years,  and  until  the 
first  day  of  July  1819;  and  that  after  the  first  day  of  July  1819, 
and  before  the  first  day  of  July  1821,  to  wit,  on  the  first  day  of 
January,  A.  D.  1820,  he  became  insolvent,  and  still  continues 
to  be  insolvent.  This  plea  conclndecj  ly^ith  a  verification. 
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5.  To  the  second  breach,  that  they  executed  said  bond 
sureties  for  said  Gerrit  L.  Dox ;  that  said  Gerrit  L.  Dox  was 
removed  from  office  on  the  first  day  of  July,  A.  D.  1816;  that 
the  Postmaster-General,  well  knowing  that  they  were  sureties 
for  Gerrit  L.  Dox,  and  that  Gerrit  L.  Dox  had  neglected  and 
refused  to  pay  over  to  the  Postmaster-General,  the  balance  due 
from  him  at  the  end  of  every  quarter  while  he  was  such  Post- 
master, did  not  commence  a  suit  against  said  Gerrit  L.  Dox 
for  his  neglect  and  refusal  to  pay,  until  August,  in  the  year  1821, 
at  which  time  a  suit  was  commenced  against  him  and  his  sure- 
ties, on  the  bond  in  question;  that  Gerrit  L.  Dox  was  solvent 
at  the  time  of  his  removal  from  office,  viz :  on  the  first  day  of 
July  1816,  and  continued  so  for  three  years,  and  until  the  first 
day  of  July,  A.  D.  1819;  and  that  after  the  first  day  of  July 
1819,  and  before  the  first  day  of  July  1821,  viz:  on  the  first  day 
of  January,  A.  D.  1820,  he  became  insolvent,  and  still  conti- 
nues to  be  insolvent.  This  plea  also  concluded  with  a  verifica- 
tion. 

The  plaintiff  took  issues  on  the  first,  second,  and  third  pleas 
of  the  sureties,  as  they  were  tendered ;  and  to  the  fourth,  fifth, 
and  sixth  pleas,  respectively,  he  replied,  that  said  Gerrit  L. 
Dox  was  not  solvent  at  the  time  of  his  removal  from  office,  nor 
did  he  continue  to  be  solvent  for  the  space  of  three  years 
thereafter,  or  any  part  of  said  time;  nor  did  he,  on  the  first  day 
of  January  1820,  or  at  any  other  time  after  the  first  day  of  Ju- 
ly 1819,  become  insolvent;  and  thereupon  issues  were  joined. 

The  issues  were  tried  at  the  May  session  of  the  Court,  in  the 
year  1824.  All  the  issues  were  found  for  the  plaintift',  except  those 
joined  on  the  fourth,  Jiff  h,,  and  sixth  pleas  of  the  sureties,  which 
were  found  in  favour  of  said  sureties;  the  breaches  asHgnedj 
having  been  found  to  be  true,  as  above  stated,  the  dauwges  on  them 
were  assessed  at  6000  dollars. 

After  the  verdict,  and  at  the  same  session  of  the  Court,  a 
motion  was  made  on  behalf  of  the  said  Postmaster-General, 
for  judgment  in  his  favour,  notwithstanding  the  verdict  against 
him,  on  said  fourth,  fifth,  and  sixth  issues  with  the  sureties,  and 
judgment  given  for  the  said  plaintiff. 

The  case  was  argued,  on  the  part  of  the  plaintiffs  in  error^ 
by  Mr.  Samuel  A.  Foot,  of  New- York,  and  by  Mr.  Wirt,  At- 
torney-General of  the  United  States,  for  the  Postmaster-Gene- 
ral. 

Mr.  Foot— 

This  suit  was  instituted  to  recover  a  balance  due  to  the  Unit- 
ed States,  by  Gerrit  L.  Dox,  as  Postmaster,  at  Albany,  in  New- 
York.  Gerrit  L.  Dox  was  appointed  Postmaster,  in  Janua- 
ry 1816,  and  was  removed  from  office  in  July  1816.  The  breaches 
assigned  were— 1.  Not  rendering  accounts  as  Postmaster. 
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2.  Not  paying  over  moneys  he  ought  to  have  paid. 

The  issues  upon  all  the  pleas  put  in  by  Dox  alone,  and  by 
him  and  his  sureties  together,  were  found  for  the  plaintiff  be- 
low ;  the  only  questions  in  the  case,  arise  on  the  fourth,  fifth, 
and  sixth  pleas,  put  in  by  the  sureties  only.  The  District 
Court  held  these  pleas  to  be  immaterial,  and  gave  judgment 
for  the  Postmaster-General. 

It  is  admitted,  that  since  this  suit  was  commenced,  cases 
have  been  decided  in  this  Court,  which  bear  upon  the  ques- 
tion, whether  the  neglect  of  the  officers  of  the  government  to 
proceed  against  a  debtor  to  the  public,  will  discharge  the  sure- 
ties. 9  IFfieat.  720.  The  United  States  vs.  Kirkpatrick.  11 
Ibid  184.  The  United  States  vs.  Vanzant.  12  Whtat.  136.  But 
the  principles  settled  in  these  cases,  are  not  entirely  applicable 
to  this.  The  law  of  the  United  States  relative  to  the  post-ofhce 
establishment,  makes  it  the  duty  of  the  Postmaster-General  to 
file,  every  six  months,  in  the  Treasury  Department,  a  transcript 
of  the  balances  due  from  the  Postmasters,  and  to  sue  for  the 
same ;  and  if  he  omits  so  to  do,  the  balances  are  to  be  charged 
to  the  Postmastei^ General,  and  to  be  collected  from  him.  Thus 
the  Postmaster-General  becomes  himself  a  debtor  to  the  go- 
vernment, for  the  amount  of  the  delinquency  of  every  Post- 
master; unless  he  has  taken  measures  to  collect  the  same;  and 
he  may  use  the  name  of  the  government  for  the  purpose.  This 
suit  is  therefore  for  the  use  of  the  Postmaster-General,  as  he 
had  neglected  to  proceed  against  Gerrit  L.  Dox,  for  six  years; 
and  the  sureties  are  entitled,  against  him,  to  the  benefit  of  his 
laches.  This  case  is  different  from  those  referred  to;  and  the 
plaintiff,  who  had  a  verdict  in  his  favour  on  the  fourth,  fifth, 
and  sixth  counts,  is  entitled  to  the  presumptions,  that  the  Post- 
master-General was  charged  with  the  balances  due  by  Gerrit 
L.  Dox,  and  that  he  has  paid  the  same  to  the  United  States. 
In  the  case  of  the  Postmaster-General  r5.  Early,  12  Ifheat,  136, 
the  Court  is  understood  to  have  said,  that  if  this  suit  had  been 
brought  for  the  Postmaster-General  only,  the  jurisdiction  could 
not  have  been  sustained.  Here,  the  Postmaster-General  is  the 
only  person  beneficially  interested.  If  the  United  States  were 
the  parties  really  interested,  a  special  averment  should  have 
been  made ;  and  the  general  formal  averment  in  the  declara- 
tion, is  not  sufficient.  The  Postmaster-General  is  the  guarantee 
of  the  debt  to  the  United  States;  he  could  not  be  a  witness  in 
the  case,  and  the  suit  should  have  been  stated  to  be  for  his  use ; 
and  then  the  jurisdiction  would  have  been  at  an  end. 

2.  Are  the  issues  found  for  the  plaintiff  in  error,  material  ? 
If  they  are,  the  district  Judge  erred  in  giving  judgment ;  if 
they  are  not,  there  should  be  a  repleader.  When  the  finding 
upon  the  issue  does  not  determine  the  rights  the  Court  ought 
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to  award  a  repleader;  unless  it  appears  from  the  whole  record, 
that  by  no  manner  of  pleading,  the  matter. in  issue  could  have 
availed;  1  Burr^  381.  The  fourth,  fifth,  and  sixth  pleas,  aver 
the  solvency  of  the  principal  of  the  bond,  for  a  considerable 
time,  during  which  suit  was  not  brought;  and  by  these  laches 
the  sureties  have  become  involved.  It  is  not  necessary  to  show, 
that  the  sureties  applied  to  know  what  was  the  balance  due  to 
the  United  States.  At  Common  Law,  the  question  is,  whether 
the  case  is  such  that  the  creditor  might  have  been  injured  or 
have  lost  by  it  The  case  of  Law  V8.  The  East  India  Company, has 
some  application  to  the  principles  claimed  in  this  case,  4  Vez. 
jun.  824. 

The  issues  in  the  fourth,  fifth,  and  sixth  pleas,  were  materi- 
al, as  the  solvency  of  Gerrit  L.  Dox  was  of  the  highest  import- 
ance to  the  sureties. 

Mr.  Wirt,  Attorney  General,  having,  upon  the  authority  of 
a  private  statement  of  the  facts,  made  to  him  by  the  counsel  of 
the  plaintiffs  in  error,  explained  why  the  suit  for  a  delinquency 
in  1816,  was  not  instituted  until  1823;  thus  vindicating  the 
Postmaster-General  from  the  imputation  of  laches;  proceeded: 

The  case  is  a  plain  one,  in  favour  of  the  Postmaster-GeneraL 
All  the  material  issues  are  found  for  him. — 

1.  That  it  was  the  bond  of  the  obligees. 

2.  That  the  principal  in  the  bond  did  not  render  an  account 

3.  That  he  did  not  pay  over  moneys  received  by  him. 
The  District  Court  considered  the  fourth, fifth,  and  sixth  pleas, 

immaterial,  and  gave  judgment  for  the  plaintiffs,  non  obstante  ve- 
redicto. If  these  pleas  were  really  immaterial,  the  judgment  so 
given  was  correct  2  Archibold*8  Practice^  229.  1  ChUty's 
Pleadings^  634. 

If  the  Postmaster-General  did  not  open  an  account  with  Gerrit 
L.  Dox,  the  Postmaster,  at  Albany,  or  bring  a  suit  according 
to  law ;  would  the  sureties  be  absolved  ?  This  question  has 
been  already  settled  in  this  Court.  The  provisions  of  the  law 
are  directory  to  the  Postmaster-General ;  but  they  create  no 
contract  with  the  deputy  Postmaster,  or  his  securities,  that  he 
shall  open  an  account,  and  institute  a  suit,  in  case  of  delinquen- 
cy. The  case  of  the  United  States  vs.  Vanzant,  11  Wheat.  184, 
was  one  of  great  hardship ;  but  the  securities  were  held  an- 
swerable upon  the  principles  stated. 

The  finding  of  the  jury  on  the  second  plea,  establishes  that 
no  account  was  rendered  by  the  Postmaster;  and,  therefore, 
the  plaintiff  below,  had  no  materials  to  make  out  an  account 
The  provisions  relative  to  opening  of  accounts,  have  been  held 
to  be  for  the  use  of  the  United  States,  and  for  the  direction  of 
their  of&cers,  and  with  which  others  have  nothing  to  do.  Whc- 
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ther  these  provisions  will  be  enforced,  depends,  and  properly, 
on  the  discretion  of  the  executive. 

The  question  of  jurisdiction  should  have  been  brought  for- 
ward in  the  form  of  a  plea.  There  is  no  averment,  that  the 
Postmaster-General  was  asserting  this  claim  for  himself. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

This  suit  was  instituted  against  Gerrit  L.  Dox,  a  deputy  mas- 
ter, and  against  his  sureties,  on  a  bond  given  for  the  faithful 
performance  of  his  duty.  It  was  brought  in  the  Court  for  the 
Northern  District  of  New-York,  and  was  removed,  by  writ  of 
error,  into  the  Circuit  Court,  sitting  in  the  Southern  District 
of  New- York,  composed  of  the  Associate  Justice  of  this  Court, 
and  the  Judge  of  the  Southern  District  On  the  hearing,  the 
Judges  were  divided  in  opinion  upon  three  questions;  which 
have  been  certified  to  this  Court— 

Ist.  Whether  the  District  Court  had  jurisdiction  of  the  cause. 

2d.  Whether,  by  the  facts  appearing  on  the  record,  and  ad- 
mitted by  the  pleadings,  or  found  by  the  jury,  the  sureties  are 
exonerated,  or  discharged  from  their  liability  upon  the  bond  so 
given  by  them,  as  set  forth  in  the  record. 

3d.  Whether  the  said  bond,  from  the  facts  found,  or  admit- 
ted by  the  pleadings,  as  appearing  by  the  record,  can,  in  judg- 
ment of  law,  be  considered  as  paid  and  satisfied,  or  otherwise 
discharged. — 

Ist.  The  question  first  to  be  considered,  respects  the  juris- 
diction of  the  Court.  The  difficulties  which  were  believed  to 
attend  it,  when  this  cause  was  adjourned,  have  been  removed 
by  the  opinion  of  this  Court,  in  the  case  of  the  Postmaster-Ge- 
neral V8.  Early.  12  Wheat,  136. 

In  that  case,  the  question  was  fully  considered,  and  delibe- 
rately decided.  The  time  which  intervened  between  the  default 
of  the  officer,  and  the  institution  of  the  suit,  exceeded  the  time 
prescribed  by  the  Act  of  Congress  in  that  case  as  well  as  this. 
Consequently,  the  circumstances  of  the  two  cases,  are,  in  this 
respect,  precisely  the  same.  But  the  counsel  for  the  Deputy- 
Postmaster  says,  that  this  point  was  not  brought  into  the  view 
of  the  Court,  and  has  not  been  considered.  The  opinion  of  the 
Court,  undoubtedly,  did  not  take  a  view  of  the  question,  whe- 
ther the  Postmaster-General  possessed  such  an  interest  in  the 
cause,  that  it  ceased  to  be  a  suit  brought  for  the  United  States. 
This  inquiry  was  not  made  in  terms,  but  could  not  have  escap- 
ed  observation.  The  Act  of  Congress  for  regulating  the  jppst- 
ofiice  establishment,  does  not,  in  terms,  discharge  the  obligors 
from  the  direct  claim  of  the  United  States  on  them,  on  the  fail- 
ure of  the  Postmaster-General  to  commence  a  suit  against  the 
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defaulter,  within  the  time  it  prescribes.  Their  liability  there- 
fore continues.  They  remain  the  debtors  of  the  United  States. 
The  responsibility  of  the  Postmaster-General  himself,  is  super- 
added to,  not  substituted  for,  that  of  the  oblig^ors.  The  object 
of  the  Act,  is  to  stimulate  the  Postmaster-General  to  a  prompt 
and  vigilant  performance  of  his  duty,  by  suspending  over  him 
a  penalty,  to  which  negligence  will  expose  him ;  not  to  annul 
the  obligation  of  his  deputy.  Had  the  object  of  the  Act  been  to 
favour  the  sureties,  its  language  would  have  indicated  that  in- 
tention. If  this  construction  be  correct,  the  obligors  in  this 
bond  remain  the  debtors  of  the  United  Stales,  and  the  super- 
added responsibility  of  the  Postmaster-General,  cannot  affect 
the  reasoning  on  which  the  jurisdiction  of  the  Court  was  sus- 
tained, in  the  case  of  the  Postmaster-General  vs.  Early. 

The  second  question  proposed  for  the  consideration  of  the 
Court,  is,  whether,  on  the  facts  appearing  in  the  record,  the 
sureties  are  discharged  from  their  obligations. 

The  breaches  assigned,  are — 

1st  That  Gerrit  L.  Dox  failed  to  render  accounts  of  his  re- 
ceipts and  expenditures,  as  Deputy-Postmaster. 

2d.  That  he  had  failed  to  pay  over  the  moneys  he  had  re- 
ceived, over  and  above  his  commissions,  &c. 

The  defendant  pleaded — 1st.  Aon  est  factum.  2d.  That  Ger- 
rit L.  Dox  did  render  true  accounts,  &c.;  and  3d.  That  he  did 
pay  over  the  moneys  he  received.  The  issues  joined  on  these 
pleas,  were  found  for  the  plaintiff. 

Th€  question  arises  on  other  pleas,  the  issues  on  which  were 
found  for  the  defendants;  and  which  state,  in  substance,  that 
Gerrit  L.  Dox  was  removed  from  his  office  on  the  1st  day  of 
July  1816:  That  the  Postmaster-General  did  not  open  an  ac- 
count against  him,  and  make  any  claim  and  demand  on  him 
for  the  moneys  received  by  him,  as  Postmaster,  until  the  1st 
day  of  July  1821 :  That  at  the  time  of  his  removal  from  office, 
he  was  solvent  and  able  to  pay  his  debts,  and  continued  so  un- 
til the  1st  day  of  July  1819,  after  which  he  became  insolvent, 
and  continues  to  be  so.  These  pleas  also  state,  that  the  Post- 
master-General, well  knowing  that  Gerrit  L.  Dox  had  neglect- 
ed and  refused  to  pay  over  the  moneys  due  from  him,  as  Post- 
master, al  the  end  of  every  quarter,  &c. ,  did  not  commence  a 
suit  until  August  1821. 

These  facts,  placed  on  the  record  without  explanation,  must 
be  admitted  to  show  a  gross  neglect  of  duty  on  the  part  of  the 
Postmaster-General.  Does  this  neglect  discharge  the  sureties 
from  their  obligations? 

The  condition  of  the  bond  is  broken,  and  the  obligation  has 
become  absolute. 

Is  the  claim  of  the  United  States  upon  them,  released  by  the 


JANUARY  TERM,  1828. 


325 


(Dox  et  nl.  vt.  The  Postinaster-GenenL) 
laches  of  the  officer,  to  whom  the  assertion  of  that  claim  was 
intrusted  ? 

This  question,  also,  has  been  settled  in  this  Court. 

The  case  of  the  United  States  vs.  Kirkpatrick  Sc  others,  9 
Wheat,  720,  was  a  suit  instituted  on  a  bond,  given  by  a  collect- 
or of  Direct  taxes  and  Internal  duties,  under  the  Act  of  22d 
July,  1813,  ch.  16.  The  Act  required  each  collector  to  trans- 
mit his  accounts  to  the  Treasury  monthly;  to  pay  over  the 
moneys  collected  quarterly;  and  to  complete  his  collection,  pay 
over  the  moneys  collected  to  the  Treasury,  and  render  his  final 
account  within  six  months  from  the  day  on  which  he  shall  have 
t€ceived  the  collection  list  from  the  principal  assessor.  In 
case  of  failure,  the  Act  authorizes  and  requires  the  comptroller 
of  the  Treasury,  immediately,  to  issue  his  warrant  of  distress 
against  such  delinquent  collector,  and  his  sureties.  The  comp- 
troller did  not  issue  his  warrant  of  distress  according  to  the 
mandate  of  the  law;  and  this  suit  was  instituted  four  years  af- 
ter such  warrant  ought  to  have  been  issued. 

The  Court  left  it  to  the  jury  to  decide  whether  the  govern- 
ment had  not,  by  this  omission,  waived  its  resort  to  the  sure- 
tics.  A  verdict  was  found  for  the  defendants ;  the  judgment 
on  which  was  brought  before  this  Court  by  writ  of  error. 

The  counsel  for  the  defendant  urged  that  laches  might  be 
imputed  to  the  government,  through  the  negligence  of  its  offi- 
cers; but  this  Court  reversed  the  judgment,  declaring  the  opin- 
ion that  the  charge  of  the  Court  below,  which  supposes  that 
laches  will  discharge  the  bond,  cannot  be  maintained  in  law. 
**The  utmost  vigilance,"  it  was  said,  "would  not  save  the  pub- 
lic from  the  most  serious  losses,  if  the  doctrine  of  laches  can. 
be  applied  to  its  transactions.  It  would,  in  effect,  work  a  re- 
peal of  all  its  securities."  It  was  further  said,  that  the  provisi- 
ons of  the  law  which  require  that  settlements  should  be  made 
at  short  and  stated  periods,  are  created  by  the  government 
for  its  own  security  and  protection;  and  to  regulate  the  con- 
duct of  its  own  officers.  They  are  merely  directory  to  such 
officers,  and  constitute  no  part  of  the  contract  with  the  security. 
After  a  full  discussion  of  the  question,  the  Court  laid  down  the 
principle,  "that  the  mere  laches  of  the  public  officers,  consti- 
tutes no  grounds  of  discharge  in  the  present  case. "  The  same 
question  came  on  to  be  again  considered  in  the  case  of  the  Uni- 
ted States  vs.  Vanzandt,  11  Wheat.  184. 

This  was  an  action  of  debt  brought  up  on  a  paymaster's  offi- 
cial bond,  against  one  of  the  sureties.  The  act  for  organizing 
the  general  staff,  and  making  further  provision  for  the  army  of 
the  United  States,  "makes  it  the  duly  of  the  paymaster  to  ren- 
der his  vouchers  to  the  Paymaster  General,  for  the  settlement 
of  his  accounts;"  and  if  he  fail  to  do  so,  for  more  than  six 
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months  after  he  shall  have  received  funds,  the  act  imperativeljf* 
enjoins  that  he  shall  be  recalled,  and  another  appointed  in 
his  place."  The  paymaster  had  failed  to  comply  with  the  re- 
quisites of  the  law;  after  which  the  Paymaster  General  in- 
stead of  obeying  its  mandate,  by  removing  him,  placed  further 
funds  in  his  hands.  The  Circuit  Court  instructed  the  jury, 
that  the  defendant,  the  surety,  was  not  chargeable  for  any  fail- 
ure of  the  paymaster  to  account  for  such  additional  funds,  so 
placed  in  his  hands  after  his  said  default  and  neglect  in  re- 
spect of  the  funds  previously  received  were  known;  and  a  vei^ 
diet  was  found  for  the  defendant  The  judgment  on  this  ver- 
dict, was  also  brought  before  the  Court  by  a  writ  of  error,  and 
was  reversed. 

The  counsel  for  the  defendant  contended,  that  this  case  dif- 
fered from  the  United  States  va.  Kirkpatrick  and  others ;  but 
the  Court  said  "  The  provisions  in  both  laws  are  merely  direc- 
tory to  the  officers,  and  intended  for  the  security  and  protec- 
tion of  government,  by  ensuring  punctuality  and  responsibility ; 
but  they  form  no  part  of  the  contract  with  the  surety."  The 
placing  further  funds  in  the  hands  of  the  defaulting  paymaster, 
was  considered  as  the  necessary  consequence  of  his  continu- 
ance in  office.  This  is  certainly  a  very  strong  case.  These 
two  cases  seem  to  fix  the  principle,  that  the  laches  of  the  offi- 
cers of  the  government,  however  gross,  do  not  of  themselves 
discharge  the  sureties  in  an  official  bond,  from  the  obligation  it 
creates;  as  firmly  as  the  decisions  of  this  Court  can  fix  it.  We 
think  they  decide  the  question  now  under  consideration. 

The  third  question  is,  whether  the  bond  can,  upon  the  facts 
of  the  case,  be  considered  in  judgment  of  law,  as  paid  and  sat- 
isfied, or  otherwise  discharged.  If  this  question  was  founded 
on  the  time  which  was  permitted  to  elapse  before  the  institu- 
tion of  the  suit,  the  answer  must  be  in  the  negative.  The  bond 
was  executed  on  the  1st  day  of  January  1816,  the  Postmaster 
was  removed  from  office  on  the  1st  day  of  July,  in  the  same 
year;  and  this  suit  was  instituted  in  August  18:21.  But  little 
more  than  five  years  intervened,  between  the  time  when  the 
sum  due  from  the  principal  in  the  bond  was  ascertained,  and 
the  institution  of  the  suit.  The  presumption  of  payment  has 
never  been  supposed  to  arise  from  length  of  time  in  such  a 
case,  even  between  individuals;  much  less,  in  the  case  of  the 
United  States,  where  all  payments  are  placed  on  that  record 
which  must  be  kept  by  the  officers  of  government.  An  addi- 
tional reason  exists  against  the  presumption  in  this  case.- 
Length  of  time,  is  evidence  to  be  laid  before  the  jury  on  the 
plea  of  payment.  The  pleas  on  which  this  presumption  is  sup- 
posed to  arise,  not  only  do  not  allege  payment,  but  presuppose 
that  payment  has  not  been  made,  which  failure  they  ascribe  to 
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the  laches  of  the  Postmaster-General.    In  such  a  case,  there 
Ican  be  no  ground  for  presuming  payment  and  satisfaction. 

That  part  of  the  question  which  is  general,  and  which  refers 
it  to  the  Court  to  decide,  whether  the  bond  has  been  ^  other- 
wise discharged is  understood  to  be  a  repetition  of  the  second 

auestion,  and  to  be  answered  in  the  answer  given  to  that  ques- 
ion. 

This  Court  is  of  opinion,  that  it  be  certified  to  the  Circuit 
Court  of  the  United  States,  for  the  Southern  district  of  New- 
York.— 

1.  That  the  District  Court  had  jurisdiction  of  this  cause. 

2.  That  the  sureties  arc  not  exonerated  from  their  liability, 
upon  the  bond  given  by  them,  as  set  forth  in  the  record. 

3.  That  the  said  bond  cannot  be  considered,  in  judgment  of 
law,  as  paid  and  satisRed,  or  otherwise  discharged. 

This  cause  came  on,  8cc.,  on  consideration  whereof,  This 
Court  is  of  opinion — 1.  That  the  District  Court  of  the  north- 
ern district  of  New-York,  had  jurisdiction  of  the  said  cause. 
2.  That  the  sureties  to  the  bond  on  which  the  said  suit  was 
instituted,  are  not  exonerated  or  discharged  from  their  liability 
on  the  said  bond,  by  the  facts  appearing  on  the  record,  and  ad- 
mitted by  the  pleadings,  or  found  by  the  jury.  3.  That  the 
said  bond  cannot,  from  the  facts  found  or  admitted  by  the  plead- 
ings, or  appearing  by  the  record,  be  considered,  in  judgment  of 
law,  as  paid  and  satisfied,  or  otherwise  discharged.  All  which 
is  directed  to  be  certified  to  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New-York,  in  the  second  cir- 
cuit. 
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James  Elliott  the  younger,  Benjamin  Elliott,  Andrrsor: 
Taylor,  Reuben  Pater,  Patsey  Elliott,  and  Wilford 
Lepell,  V8.  The  Lessee  of  William  Peirsol*  Lydia  Peir- 
soL,  Ann  North,  Jane  North,  Sophia  North,  Elizabeth 
F.  P.  North,  and  William  North,  Defendants  in  er- 
ror. 

A  letter  from  a  deceased  member  of  a  family,  stating  the  pedigree  of  the 
family,  and  sworn  by  the  wife  to  have  been  written  by  her  husband,  who 
also  swore,  in  her  deposition,  that  the  facts  stated  in  the  letter,  had  been 
frequently  mentioned  by  her  husband  in  his  lifetime,  is  Ic^al  evidence ; 
as  is  also  the  deposition  of  the  witness,  in  a  question  of  pedigree.  {3371 

The  rule  of  evidence,  that  in  questions  of  pedig^e,  the  declarations  of 
aged  and  deceased  members  of  the  family,  may  be  proved,  and  g^ven  in 
evidence,  has  not  been  controverted.  {337{ 

In  a  case  where  a  controversy  had  arisen,  or  was  expected  to  arise,  between 
parties,  concerning  the  validity  of  a  deed,  against  which  one  of  the  par- 
ties claimed,  but  no  controversy  was  then  expected  to  arise  about  the 
heirship ;  a  letter  written,  stating  the  pedigree  of  the  claimants,  was  not 
considered  as  excluded,  by  the  rule  of  law  which  declares,  that  declara- 
tiqns  relating  to  pedigree,  made  post  Uiem  moUzm,  cannot  be  given  in 
evidence.  {337  { 

Y^here  the  defendant  had  reserved  a  right  to  move  tlie  Court  to  exclude 
any  part  of  the  plaintiff's  evidence,  which  he  might  choose  to  designate  as  in- 
competent, and  it  did  not  appear  from  the  bill  of  exceptions,  that  he  desig- 
nated any  particular  piece  or  part  of  the  evidence  as  objectionable,  and 
moved  the  Court  to  exclude  the  whole,  or  to  instruct  the  jury  that  it  was 
insufficient  to  prove  title  in  the  lessors  of  the  plaintiff ;  this  could  not  be 
done  on  tlie  ground  of  incompetency,  unless  the  whole  was  incompe- 
tent. The  Court  is  not  bound  to  do  more  than  respond  to  the  motion, 
in  the  terms  in  which  it  is  mude.  Courts  of  justice  are  not  obliged  ta 
modify  the  propositions  submitted  by  counsel,  so  as  to  make  them  fit  the 
case.  If  tliey  do  not  fit,  that  is  enough  to  authorize  their  rejection. 


Tlie  pnvy  examination  and  acknowledgment  of  a  deed,  by  a  feme  eovett, 
so  to  pass  her  estate,  cannot  be  legally  proved  by  parol  testimony. 
{338| 

In  Virginia  and  Kentucky,  the  modes  of  conveyance  by  fine  and  common 
recovery,  have  never  been  in  common  use ;  and  in  these  states,  the  ca- 
pacity of  a  feme  covert  to  convey  her  estate  by  deed,  is  the  creature  of 
the  statute  law ;  and  to  make  her  deed  effectual,  the  forms  and  solemni- 
ties prescribed  by  the  statutes,  must  be  pursued.  {338{ 
By  the  Virginia  statute  of  1748,  when  any  deed  has  been  acknowledgfed 
by  a  feme  covert,  and  no  record  made  of  her  privy  examination,  such  deed 
is  not  binding  upon  the  feme  and  her  heirs."  This  law  was  adopted  by  Ken- 
tucky, at  her  separation  from  Virg^a ;  and  is  understood  never  to  have 


The  provisions  of  the  laws  of  Kentucky,  relative  to  the  privy  examination 
of  A  feme  covert,  in  order  to  make  a  conveyance  of  her  estate  valid.  {339{ 
It  is  the  construction  of  the  Act  of  1810,  that  the  clerks  of  the  County 
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Court  of  Kentucky,  have  authority  to  take  a^knowkdgmeiita  and  prixy 
examinations  of  Jtmu  eo^ertSf  in  w  cases  of  deeds  made  by  them  and 
tlieir  husbands.  (339{ 

What  the  law  requires  to  oe  done,  and  appear  of  record,  can  only  be  done^ 
and  made  to  appear  by  the  record  itself,  or  an  exemplification  of  it.  It 
■is  perfectly  immaterial,  whether  there  be  an  acknowledjrment  or  privy 
examination  in  form,  or  not,  if  there  be  no  record  made  ofthe  privy  exa- 
mination ;  for,  by  tlic  express  provisions  of  the  law,  it  is  not  the  net  of 
privy  examination  only,  but  the  recordings  of  the  fact,  which  makes  the 
deed  effectual  to  pass  the  estate  of  a  feme  awert.  {340} 

A  deed  from  Baron  and  /eme,  of  lands  in  the  state  of  Kentucky,  executed 
to  a  third  person,  by  which  the  land  of  the  feme  was  intended  to  be  con- 
veyed for  tlie  purpose  of  a  re-conveyance  to  the  husband,  and  thus  to 
▼est  in  him  the  estate  of  the  wife  {  was  endorsed  by  the  clerk  of  Wood^ 
ford  County  Court,  acknowledged  by  James  Elliott,  and  Sarah  G.  Elliott. 
September  11th  1816,"  and  was  certified  as  follows  Attest,  J.  M'Ken- 
ney,  Jun.  Clerk," 

•*  Woodford  County,  ss,  September  llth  1813. 

Tliis  deed  from  James  Elliott,  and  Sarah  G.  Elliott  bis  wife,  to  Benjamin 
Elliott,  was  this  day  produced  before  roe,  and  acknowledged  by  said  James 
and  Sarah  to  be  theur  act  and  deed^  and  the  same  is  duly  recorded. 

John  M'Kenney,  Jun.  C.  C.  €.** 

Beld,  that  subsequent  proceedings  of  the  Court  of  Woodford  County,  bjr 
which  the  defects  of  the  certificate  of  the  clerk  to  state  the  privy  exam»^ 
nation  of  the  feme,  (which,  by  the  laws  of  Kentucky,  b  necessary  to 
make  a  conveyance  of  tlie  estate  of  a  feme  covert  legal,)  were  intended 
to  be  cured  upon  evidence  that  the  pnvy  examination  was  made  by  th^ 
clerk,  will  not  supply  the  defect,  or  g^ve  validity  to  the  deed.  {340j 

IT  the  Court  of  a  state  had  jurisdiction  of  a  matter,  its  decision  would  be 
conclusive ;  but  this  Court  cannot  yield  assent  to  the  proposition,  that 
the  jurisdiction  of  a  state  Court  cannot  be  questioned,  wnere  its  proceed- 
ings were  brought,  collaterally,  before  the  Circuit  Court  of  the  United 
States.  {340} 

Where  a  Court  has  jurisdiction,  it  has  a  right  to  decide  any  question  which 
occurs  in  the  cause ;  and,  whether  its  decision  be  correct,  or  otherwiaei^ 
its  judgments,  until  reversed,  are  regarded  as  binding  in  eveiy  other 
Court  But  if  it  act  without  autliority,  its  judgments  and  orders  are  re- 
garded as  nulUties.  They  are  not  voidable,  but  simply  void ;  and  form  no 
bar  to  a  remedy  sought  in  opposition  to  them,  even  prior  to  a  reversal. 
They  constitute  no  justification ;  and  all  persons  concerned  in  executing 
such  judgments,  or  sentences,  are  considered,  in  law,  as  trespassers. 
J340J 

The  jurisdiction  of  any  Court,  exercising  authority  over  a  subject,  may  be 
inquired  into  in  every  other  Court,  when  the  proceedings  of  the  former 
are  relied  on,  and  brought  before  the  latter  by  a  party  claiming  the  be- 
nefit of  such  proceedings.  {340{ 

The  jurisdiction  and  authority  of  the  Courts  of  Kentucky,  are  derived 
wholly  from  the  statute  bw  of  the  state.  {341} 

The  clerk  of  Woodford  County  Court,  has  no  authority  to  alter  the  record 
of  the  acknowledgment  of  a  deed,  at  any  time  aAer  the  record  is  ma4^. 
{341} 

WRIT  of  error  to  the  Circuit  Court  of  Kentucky. 
William  Peirsol,  and  Lydia  Peirsol,  his  wife,  Ann  North, 
Jane  North,  Sophia  North,  Elizabeth  F.  P.  North,  and  Wil- 
Vou  L  T  t 
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]lam  North,  citizens  of  Pennsylvania,  heirs  of  Sarah  G.  £11> 
ott,  commenced  their  action  of  ejectment  against  James  ElU^t 
the  younger,  and  others,  the  plaintiffs  in  error,  in  the  Gtffuit 
Court  for  the  district  of  Kentucky,  to  recover  the  possessioa 
of  1200  acres  of  land,  part  of  2000  acres  patented  to  Grifiin 
Peart. 

The  plaintiffs  proved,  that,  upon  the  division  -of  the  whole 
lK)dy  among  the  heirs  of  Griffin  Peart,  the  1200  acres  in  con- 
test was  allotted  to  Sarah  G.  Peart,  one  of  the  heirs,  and  that 
she  was  seised  thereof  in  severalty.  Sarah  G.  Elliott,  formerly 
Peart,  she  having  intermarried  with  James  Elliott,  died  about 
1822,  without  issue;  Francis  Peart,  and  LeRoy  Peart, brothers 
of  Sarah  Elliott,  died  shortly  before  her,  also  without  issue* 
The  boundaries  of  the  1200  acres,  and  the  possession  by  the 
defendants,  was  not  controverted. 

The  plaintiffs  below,  claimed  the  premises,  as  the  heirs  of 
Sarah  G.  Elliott,  formerly  Sarah  G.  Peart;  and  they  sought  to 
establish  their  heirship  by  the  deposition  of  Mrs.  Braugh, 
dow  of  Robert  Braugh ;  who  swears,  that  the  letter  annexed  to 
her  deposition,  addressed  to  William  Peirsol,  Philadelphia,  is 
in  the  handwriting  of  her  deceased  husband.  She  also  states, 
that  she  frequently  heard  him  speak  of  his  family  connexions, 
and  has  always  understood  from  him,  that  the  late  Mrs.  Mary 
North,  formerly  Mary  Peart,  and  the  late  Mrs.  S.  G.  Elliott, 
were  cousins^  both  on  the  side  of  the  father  and  mother;  and 
that  the  statements  in  the  letter,  correspond  with  the  other 
statements  she  heard  him  make  upon  the  subject  of  the  pedi- 
gree of  the  two  ladies;  which  letter,  proves  the  present  plain- 
tiffs to  be  the  only  heirs  of  Mrs.  Sarah  G.  Elliott,  at  the  time 
of  her  death.   Other  depositions  were  read  to  the  same  effect. 

On  the  12th  of  June  1813,  James  Elliott,  and  Sarah  G.  Elliott, 
executed  a  deed,  by  which  the  premises  in  question  were  ex- 
pressed to.  be  conveyed  to  Benjamin  Elliott,  under  whom  the 
plaintiffs  in  error  claimed  to  hold  the  same. 

The  defendants  below,  moved  the  Circuit  Court  to  instruct 
the  jury,  that  the  evidence  adduced  by  the  plaintiffs  to  establish 
their  heirship  to  Sarah  G.  Elliott,  was  instufficient^  and  that  the 
same  ought  to  be  excluded.  The  Court  refused  so  to  do;  but, 
on  the  contrary,  instructed  the  jury,  that  the  said  evidence,  if 
believed  by  the  jury,  was  pritna  facie  testimony,  that  the  lessors 
of  the  plaintiffs  were  the  legal  heirs  of  the  said  Sarah  Peart, 
aliaSj  Sarah  G.  Elliott 

In  relation  to  the  deed  of  12th  June  1813,  to  Benjamin  Elli- 
ott, it  was  contended  below,  that  Sarah  G.  Elliott  never  did 
execute  the  same,  in  the  manner  described  and  required  by  law, 
and  that  the  fee  simple  estate  of  Mrs.  Elliott,  did  not  pass 
thereby;   The  provisions  of  the  law  relative  to  the  privy  exa- 
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mination  of  a  feme  covert^  by  the  officer,  the  clerk  of  the  Court, 
or  ill  open  Court,  and  to  the  recording  thereof,  were  alleg^ed 
not  to  have  been  complied  with;  and  consequently,  the  estate 
of  Mrs.  Elliott  did  not  pass,  by  the  conveyance,  to  Benjamin 
Elliott.  It  was  also  claimed,  on  the  part  ot  the  plaintiffs  in  er- 
ror, that  if  a  privy  examination  and  acknowledgment  were 
made,  it  was  not  recorded ;  and  unless  recorded,  no  title  passes 
to  divest  the  title  of  the/«nc  covert.  The  Circuit  Court  decid- 
ed this  point  in  favour  of  the  defendants  in  error;  and  the  case 
was  brought  up,  upon  a  bill  of  exceptions. 

Mr.  Wirt,  Attorney  General,  for  the  plaintiffs  in  error. 

1.  The  letter  of  Mrs.  Ann  Braugh  to  William  Peirsol,  is 
not  evidence.  Although  the  declarations  of  members  of  fa- 
milies are  evidence  in  questions  of  pedigree^  yet  this  rule  is  not 
universal,  and  it  does  not  apply,  when  hieher  evidence  can  be 
obtained.    3  Stark.  Evid,  1099.  1011.  S  Marshall^  321. 

The  letter  was  written  with  a  view  to,  or  under  the  influ- 
ence of,  the  approach  of  this  suit;  post  litem  motairu,  and  such 
evidence  is  not  admissible.  3  Starlde^  1102.  1104. 

2.  As  to  the  admissibility  of  the  deed  to  Benjamin  Elliott, 
and  the  alleged  defect  of  the  acknowledgment  of  the  feme  c(h 
vert^  Sarah  G.  Elliott. 

1 .  The  Circuit  Court  of  the  United  States  wasnot  competent  to 
inquire  into  the  acts  of  the  Court  of  the  state  of  Kentucky;  before 
which  the  proceedings  relative  to  the  acknowledgment  were 
entertained.  This  is  not  done  by  the  Courts  of  King's  Bench, 
of  England,  in  reference  to  the  proceedings  of  Ecclesiastical 
Courts,  or  Courts  of  Common  Pleas.  The  Circuit  Court  could 
look  at  nothing  but  the  record  from  the  State  Court,  and  could 
not  inquire  in  what  mode  the  certificate  had  been  made.  But, 
if  this  could  be  done,  there  were  materials  enough  for  the  pur- 
pose. 

The  examination  of  the  feme^  was  made  according  to  the 
provisions  of  the  law,  but  it  was  not  at  the  time  fully  stated 
by  the  clerk  so  to  have  been  made.  He  took  the  ackowledg- 
ment,  and  the  Court,  subsequently,  did  no  more  than  fill  up  the 
record  of  what  had  been  actually  done,  from  the  testimony  of 
the  facts  before  them.  This  was  done  by  virtue  of  the  powers 
which  Courts  have  exercised,  to  correct  their  records  at  a  sub- 
sequent period.  4  Mad.  371.  12  Mad.  SS4,  2  Stark. 
1156.  1182.  3  Bulat.  114.  8  Coke,  162.  Palmer,  509.  Bone's 
Rep.  272.  2  Sound.  289.  Raymond,  39.  209.  Sidf.  70.  Salkeld, 
50.  P.L.n.  Udd.  50.  Ld.  Ray.  695.  Cr.  Eliz.  435.  459.  677.  2 
Rolls  Rep.  471.  Hob.  327.  Rolle's  Abridg.  209,  210.  2  Jones, 
212.  Gwl  Bacon,  197,  note.  PigoVs  Recov.  218.  Douglass,  134, 
1  H,  Blk.  238.  Barnes,  216.  2  N.  York  T.  R.  139.  4  Hen. 
Mum.  498.  3  CkM.  221.  233.  3  Hen.    Mum.  449. 
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2.  The  clerk  of  the  Court,  who  took  the  acknowledgment,  act-* 
as  the  ministerial  agent  of  the  Court,  and  he  acts  as  if  he 
was  in  Court  This  act  was,  therefore,  in  the  power  of  the 
Court  But  if  the  clerk  had  the  powers  of  a  Court  in  refer- 
ence to  taking  acknowledgments  of  deeds,  the  authorities  cited, 
showing  the  rights  of  Courts  to  correct  errors,  apply  to  his 
acts ;  and  if  such  were  his  powers,  the  interference  of  the 
Court,  in  this  case,  was  surplusage. 
Mr.  Wicklife,  for  the  defendants  in  error.— 
1.  The  assumption  of  the  power  to  correct  his  errors  by  the 
clerk  of  the  Court,  was  a  nullity  in  Kentucky,  according  to  the 
established  laws  and  decisions  there.  Hard.  Prp.  171,  172. 
The  laws  of  Kentucky,  relative  to  taking  acknowledgments  of 
deeds,  have  undergone  many  modifications ;  but  the  law  and 
practice  now  is,  for  the  clerks  to  take  the  acknowledgment  and 
the  privy  examination  of  a  feme  covert;  and  in  this  they  act  in- 
dependent of  the  Courts,  and  not  under  their  authority;  nor 
have  the  Judges  of  the  Courts  any  power  to  interfere  witli 
their  acts  or  proceedings,  in  relation  to  such  acknowledge 
ment*  The  authorities  cited  to  show  the  right  and  practice  of 

*  By  the  kindness  of  Mr.  WicUifTe,  the  Keporter  has  been  furnished  with 
the  following  abstract  of  the  present  laws  of  Kentucky,  relative  to  the  ex- 
ecution of  conveyances  by  non-residents,  and  by  husbaixl  and  wife  {  Laws 
of  Kentucky,  chap.  278,  1796. 

If  the  party  who  shall  sign  and  seal  any  such  writing,  reside  not  in  this 
commonwealth,  the  acknowledgment  by  such  party,  or  the  proof  by  the 
number  of  witnesses  requisite  f,  of  the  sealing  and  delivering  of  the  writ- 
ting  before  any  Court  of  law,  or  the  mayor,  or  other  cliief  magistrate  of  any 
citv,  town,  or  corporation  of  the  county  in  which  the  party  sbafl  dweN,  cer- 
tififed  by  such  Court,  or  mayor,  or  chief  magistrate,  in  the  manner  such  acts 
are  usually  authenticated  by  them,  and  offered  to  the  proper  Court,  to  be 
recorded  within  eight  months  after  the  sealing  and  delivering,  shall  be  as 
effectual,  as  if  it  bad  been  in  the  last  mentioned  Court 

Conveyances  by  husband  and  wife,  how  to  be  executed,  &c. 

Sec.  4.  When  husband  and  wife  shall  have  sealed  and  delivered  a  writ- 
ing, purporting  to  be  a  conveyance  of  any  estate  or  interest,  if  she  appear 
in  CourC  *nd  being  examined  privily,  and  apart  from  her  husband,  b^  one  of 
the  justices  thereof,  shall  declare  to  him  that  she  did  freely  and  willingly 
seal  and  deliver  the  sipd  writing,  "to  be  then  shown  and  explained  to  her,'* 
and  wishes  not  to  retract  it,  and  shall,  before  the  said  Court,  acknowledge 
the  said  writin^^,  again  shown  to  her,  to  be  her  act ;  or  if  before  two  justices 
of  the  peace  of  that  county  in  which  she  dwelleth,  if  her  dwelling^  be  in  the 
United  States  of  America,  who  may  be  empowered  by  commission,  to  be 
issued  by  the  clerk  of  the  Court  wherein  the  writing  ought  to  be  recorded, 
to  examine  her  privily,  and  take  her  acknowledgment :  the  wife  being  ex* 
amined  privily,  and  apart  from  her  husband,  bv  those  commissioners,  shall 
declare  that  she  willingly  signed  and  sealed  the  said  writing,  '*to  be  tlien 
tthown  and  explained  to  her  by  them,"  and  consenteth  that  it  may  he^  re- 
corded ;  and  the  said  commissioners  shall  return  with  the  said  commisaon, 
jmd  thereunto  annexed,  a  certificate  under  their  bands  and  seals,  of  such 

f  Three  witnesBCfr— by  a  previous  section  of  the  law. 
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Courts  to  correct  errors  or  omissions,  do  not  apply.  As  to  the 
laws  of  Kentucky,  relative  to  this  subject,  there  was  cited  the 
Act  of  Assembly  of  1795.  1  LUtd^  595.  The  Circuit  Court 
did  not,  in  this  case,  inquire  how  the  acts  or  proceeding^  of 
the  Court  of  Kentucky  had  been  performed,  but  whether  the 
laws  of  the  state,  on  the  subject  matter,  had  been  complied 
with. 

2.  The  facts  of  the  case,  as  stated  in  the  record,  show  that 
the  testimony  of  Mrs.  Ann  Braugh  was  not  liable  to  the  ob- 
jection that  it  was  given  post  Htem  motam  ;  as  to  the  operation 
of  evidence,  post  litem  mortem^  he  cited,  Cowper^  594.  14  Eattj 
$31.  3  Starlne,  1105. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court^p^ 

This  is  an  action  of  ejectment,  brought  in  the  Circuit  Court 
for  the  district  of  Kentucky,  by  the  lessors  of  the  defendant 
in  error,  and  against  the  plaintiflfs  in  error,  who  were  defend- 
ants in  the  Court  below. 

The  lessors  of  the  plaintiff,  in  that  Court,  claimed  the  land  in 
controversy,  as  heirs  at  law  of  Sarah  G,  Elliott,  formerly  Sarah 
G.  Peart,  deceased ;  who,  in  her  lifetime,  had  intermarried  with 
the  defendant,  James  Elliott.  The  defendants  claimed  by  virtue 
of  a  deed  of  conveyance,  made  by  James  Elliott  and  Sarah  G. 
Elliott  his  wife,  in  her  lifetime,  to  Benjamin  Elliott,  and  a  deed 
rcconveying  the  land  from  Benjamin  Elliott  to  James  Elliott. 

On  the  trial  of  the  general  issue  between  the  parties,  the  de- 
fendants look  a  bill  of  exceptions  to  certain  opinions  of  the  Court, 
in  overruling  motions  made  by  the  defendants  for  instructions. 
Ice,  and  in  granting  instructions  to  the  jury,  moved  by  the 

privy  examination  by  them,  and  of  such  declaration  madc^and  consent  3rield- 
ed  by  her;  in  either  case,  the  said  writing  acknowledged,  also,  by  tlie  hus- 
htaid,  or  proved  by  witnesses,  to  be  his  act,  and  recorded,  together  with 
nich  privy  examination  and  acknowledgment  before  the  Court,  or  together 
witli  siic^  commission  and  certificate,  snail  not  only  be  sufficient  to  convev 
or  release  any  right  of  dower,  thereby  intended  to  be  conveyed  or  released, 
but  be  as  effectual  for  every  other  purpose,  as  if  she  were  an  unmarried 
woman. 
If  out  of  the  United  States. 

8cc  5.  li  the  dwelling  of  the  wife  be  not  in  the  United  States  of  Amen- 
€1,  the  commission  to  examine  her  privilpr,  and  take  her  acknowledgement, 
diall  be  directed  to  any  two  judges  or  justices  of  the  peace  of  any  Court 
of  law,  or  to  the  mayor,  or  other  chief  magistrate  of  any  city,  town,  or  cor- 
poration, of  the  county  in  which  the  said  wife  khall  dwell,  and  may  be  exe- 
cuted by  them  in  the  same  manner  as  a  commission  directed  to  two  justices 
in  the  United  States  of  America ;  and  the  certificate  of  the  judges  or  jus- 
tices of  such  Court,  or  the  certificate  of  such  mayor,  or  chief  ma^trate, 
authenticated  in  the  form,  and  with  the  solemnity  by  them  used  m  other 
acta,  sliall  be  as  effectual  as  the  like  certificate  of  the  justices  in  the  United 
States  of  America. 
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plaintifT,  in  the  progress  of  the  trial ;  and,  a  verdict  and  judg^ 
ment  having  been  rendered  against  the  defendants,  they  have 
brought  the  case  before  this  Court  by  writ  of  error. 

The  bill  of  exceptions  states,  that  upon  the  trial  of  this  case, 
the  plain  tiffs  read  as  evidence,  a  patent  from  the  commonwealth 
to  Griffin  Peart,  dated  the  1st  of  May  1781,  covering  the  land 
in  controversy,  (which  patent  is  made  part  of  the  bill  of  excep* 
tions,)  and  sundry  depositions,  taken  and  filed  in  the  cause,  (also 
made  part  of  the  bill  of  exceptions;)  and  proved  that,  upon  a 
division  of  the  land  granted  to  Griffin  Peart,  by  said  patent,  the 
part  in  contest  was  allotted  to  the  late  Sarah  G.  Elliott,  former- 
ly Sarah  G.  Peart,  and  that  she  was  seised  thereof  in  severalty: 
that  the  said  Sarah  G.  Elliott  died,  before  the  institution  of  this 
suit,  about  the  year  1822,  without  issue;  and  that  the  defend- 
ants were  in  possession  of  the  land,  allotted  to  her  as  aforesaid. 
And  after  the  plaintiffs  had  closed  their  evidence,  touching  their 
derivation  of  title,  the  defendants,  as  they  had  reserved  the 
right  to  do,  moved  the  Court  to  instruct  the  jury,  that  the  evi- 
dence adduced  on  the  part  of  the  plaintiffs,  was  insufficient  to 
prove  title  in  the  lessors  of  the  plaintiffs,  and  that  the  same  ought 
to  be  rejected ;  but  the  Court  refused  so  to  instruct,  or  to  ex- 
clude the  evidence ;  and,  on  the  contrary,  instructed  the  jury 
that  the  said  evidence,  if  believed  by  them,  was  prima  facie  evi- 
dence, that  the  lessors  were  the  legal  heirs  of  the  patentee. 
Griffin  Peart,  &c.  To  which  opinion  of  the  Court,  in  all  its 
parts,  the  defendants  except. 

The  defendants  then  gave  in  evidence,  the  deed  of  convey- 
ance from  Sarah  G.  Elliott  and  her  husband,  to  Benjamin  Elliott, 
(dated  the  12th  day  of  June  1813,)  for  the  land  in  contest,  and 
the  deed  from  Benjamin  Elliott,  to  the  said  James,  together  with 
all  the  endorsements  upon,  and  authentications  annexed  to  the 
iirst  mentioned  deed;  which  endorsements  and  authentications 
arc  in  the  following  words  and  figures,  to  wit: — Acknowledge 
ed  by  James  Elliott  8c  Sarah  G.  Elliott  September  Uth,  1813. 

Attest— J.  M'KiNNEY,  Jr.  Clerk." 

y  Woodford  County^  act.  September  11/A,  1813. 

This  deed,  from  James  Elliott,  and  Sarah  G.  Elliott  his  wife, 
to  Benjamin  Elliott,  was  this  day  produced  before  me,  and  ac- 
knowledged by  said  James  and  Sarah  to  be  their  act  and  deed, 
and  the  same  is  duly  recorded. 

John  M'Kixney,  Jr.  C.  W.  C.  C." 

"  Woodford  County^  set.         November  County  Courts  1823. 

**  On  motion  of*  Benjamin  Elliott,  by  his  attorney,  and  it  ap- 
pearing to  the  satisfaction  of  the  Court,  by  the  endorsement  on 
the  deed  from  James  Elliott  and  wife,  to  him,  under  date  of 
12th  June  1813,  and  by  parol  proof,  that  said  deed  was  acknow- 
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ledged  in  due  form  of  law  by  Sarah  G.  Elliott,  before  the  cleA 
of  this  Court,  on  the  11th  of  September  1813 ;  but  that  the  cer- 
tificate thereof  was  defectively  made  out :  It  is  ordered,  that 
the  said  certificate  be  amended  to  conform  to  the  provisions  of 
the  law  in  such  cases,  and  that  said  deed  and  certificate,  as 
amended,  be  again  recorded.  Whereupon  said  certificate  was 
directed  to  be  amended,  so  as  to  read  as  follows,  to  wit>— 
**  Woodford  County,  act.  September  llM,  1813. 

This  day,  the  within  named  James  Elliott,  and  Sarah  G.  El- 
liott his  wife,  appeared  before  me,  the  clerk  of  the  Court  of 
the  county  aforesaid,  and  acknowledged  the  within  indenture, 
to  be  their  act  and  deed:  and  the  said  Sarah  being  first  exa- 
mined, privily  and  apart  from  her  husband,  did  declare,  that 
she  freely  and  willingly  sealed  the  said  writing,  which  was  then 
shown  and  explained  to  her  by  me,  and  wished  not  to  retract 
it,  but  consented  that  it  should  be  recorded.  The  said  deed, 
order  of  Court,  and  certificate,  as  directed  to  be  amended,  are 
all  duly  recorded  in  my  ofHce. 

Attest— John  M*Kinney,  Jr.  C.  W.  C.  C." 

It  was  proved  by  John  M'Kinney,  a  witness  examined  on  the 
part  of  the  defendants,  that  the  endorsement  made  on  the  back 
of  the  deed,  from  Elliott  and  wife,  to  Benjamin  Elliott,  in  these 
words,  to  wit: — ''Acknowledged  by  James  Elliott  and  Sarah 
G.  Elliott.    September  11th,  1813. 

Attest— J.  M'KitNEY,  Clerk;" 

Was  in  the  hand  writing  of  the  said  clerk  of  the  Woodford 
County  Court,  and  was  the  minute  made  by  him,  at  the  time 
said  deed  was  acknowledged;  and  it  was  also  proved,  that  the 
certificate  of  the  acknowledgment  and  recording  of  the  said 
deed,  endorsed  on  said  deed,  was,  at  some  subsequent  time, 
written  and  drawn  out  by  a  deputy  of  said  clerk,  from  the  said 
minute.  And  the  clerk  deposed,  that  although  he  had  not  a 
particular  recollection  of  all  the  facts,  that  he  remembered  the 
circumstance  of  James  Elliott  and  his  wife  coming  to  his  office 
to  acknowledge  said  deed:  that  he  knew  what  his  duty  requir- 
ed in  such  cases,  and  that  the  acknowledgment  and  privy  exa- 
mination, and  an  explanation  of  the  instrument  to  her,  was  re- 
quisite, in  order  to  its  being  recorded  as  to  her.  And  that  he 
did  not  doubt  he  had  done  his  duty  in  this  instance,  and  that 
said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  all  re- 
spects. Other  parol  evidence  was  given,  conducing  to  prove, 
that,  in  point  of  fact,  the  said  deed  from  Elliott  and  his  wife, 
was  regularly  acknowledged  by  the  wife  before  the  clerk,  upon 
his  privy  examination  of  her. 

The  said  M'Kinney,  upon  cross-examination,  further  proved, 
that  after  the  said  deed  and  certificate  of  the  acknowledgment 
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thereof,  had  been  recorded,  and  in  the  lifetime  of  Mrs.  Elliott ; 
he  had,  at  the  instance  of  her  counsel,  made  out  a  true  copy  oft' 
the  record  of  said  deed,  and  certificate  of  the  acknowledgment 
thereof,  by  Elliott  and  wife,  as  they  were  then  upon  the.  record 
which  copy,  the  plaintiff  g;ave  in  evidence:  that  after  the  death 
of  Mrs.  Elliott,  application  was  made  to  him,  by  the  counsel  of 
the  defendants,  to  alter  the  certificate  of  the  acknowledgment 
of  the  deed  from  Elliott  and  wife,  to  Benjamin  Elliott,  so  as  t» 
state  her  privy  examination;  but  which  he  declined.  It  was 
also  proved,  that  the  deed  had  remained  in  the  possession  of 
the  clerk,  from  the  time  of  its  first  acknowledgment,  till  after 
the  certificate  ordered  by  the  County  Court,  was  made  upon  it. 

After  the  defendants  had  closed  the  evidence  on  their  side, 
which  was  as  above  stated ;  the  Court,  upon  the  motion  of  the 
plaintiffs'  counsel,  instructed  the  jury,  that  the  parol  evidence 
which  had  been  given  on  the  part  of  the  defendants,  conducing 
to  show  a  privy  examination  of  Mrs.  Elliott,  was  incompetent 
for  that  purpose:  that  a  privy  examination  and  acknowledg- 
ment of  a  feme  covert^  so  as  to  pass  or  convey  her  estate,  could 
not,  legally,  be  proved  by  parol  testimony,  but  by  record ;  and 
that  although  they  might  believe,  from  the  parol  evidence,  that 
said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  all  due 
f9rm  of  law,  upon  her  privy  examination,  and  all  proper  expla- 
nations given  to  her;  yet,  it  constituted  no  defence  to  the  ac- 
tion, unless  suq^  privy  examination  had  been  duly  certified  and 
recorded. 

The  Court  further  instructed  the  jury,  that  the  certificate  of 
the  acknowledgment  of  said  deed,  by  Elliott  and  wife;  and  the 
after  certificate,  by  order  of  the  County  Court,  of  her  privy  ex- 
amination; wei*e  not  suflicient,  in  law,  to  pass  her  estate;  be- 
cause, the  first  shows  no  privy  examination,  and  the  County 
Court  had  no  jurisdiction  to  order  the  second  to  be  made.  To 
all  which  opinions,  and  decision  of  tlu;  Court,  the  defendants 
except,  &c. 

It  is  argued,  by  the  learned  counsel  in  this  Court,  that  the 
motion  of  the  defendants  to  exclude  the  evidence  adduced  on 
the  part  of  the  plaintifls,  or  to  instruct  the  jury  that  it  was  in- 
sufficient to  prove  title  in  the  lessors  of  the  plaintiff,  ought  to 
have  been  granted.  The  argument  in  this  Court  has  not  put 
the  question  on  the  ground,  that  taking  the  whole  of  tlie  plain* 
tiff's  evidence  together,  touching  the  derivation  of  the  title  of 
the  lessors  of  the  plaintiff,  it  is  insufficient  to  deduce  the  title 
to  them  down  frorii  the  patentee,  though  Sarah  S.  Elliott,  who 
was  seised  thereof  in  severalty. 

We  have  however  reviewed  the  evidence,  with  a  view  to  that 
question,  and  are  satisfied  it  is  sufficient  for  that  purpose. 

The  ground  of  argument  relied  on  here,  is,  that  a  part  of  the 
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evidence  was  incompetent  and  inadmissible.  It  is  said,  that  so 
much  of  the  depositions  as  detail  Mrs.  Elliott's  conversations, 
concerning  the  manner  of  her  acknowledgment  of  the  deed, 
and  so  much  of  Mrs.  Braugh's  deposition,  as  speaks  of  the  let- 
ter of  her  deceased  husband,  and  the  letter  itself,  made  part  of 
her  deposition  were  incompetent,  and  ought  to  have  been  re- 
jected ;  and  that  the  reservation  of  the  right  to  move  to  reject 
the  evidence,  admitted  in  the  bill  of  exceptions,  shows  that  the 
defendants'  counsel,  had  the  right  to  insist  upon  the  rejection 
of  any  part  of  the  evidence,  as  incompetent.  The  argument 
admits  of  several  answers  deemed  satisfactory.  Mrs.  Elliott's 
conversation,  detailed  in  some  of  the  depositions,  in  relation  to 
"the  defendant's  deed,  can  by  no  fair  construction  be  brought 
within  the  motion.  It  related  not  to  the  title  of  the  lessors  of 
the  plaintiff,  but  to  supposed  defects  in  the  title  of  the  defend* 
aats:  and  to  use  the  language  of  the  bill  of  ex^ceptions,  it  was 
the  plaintiff's  evidence  touching  the  derivation  of  the  title  of 
the  lessors  of  the  plaihtiff,"  which  the  defendants  moved  to  ex- 
clude. Besides,  at  that  stage  of  the  case,  the  defendants  had 
aot  introduced  the  deed ;  and  when  we  come  to  consider  the 
defendants'  title,  after  the  deed  was  introduced,  it  will  appear, 
that  Mrs.  Elliott's  declarations  could  in  no  manner  have  influ- 
enced the  verdict,  and  were  therefore  harmless.  We  are  not 
prepared  to  admit,  that  Mrs.  Braugh's  letter,  on  the  subject  of 
the  family  pedigree,  proved  by  her  evidence,  and  made  part  of 
lier  deposition,  was  not  competent  evidence  to  be  left  to  the 
jury  upon  a  question  of  pedigree  or  heirship.  She  was  an 
ageid  member  of  the  family,  and  traces  back  the  pedigree,  and 
•everai  branches  of  the  family,  for  about  seventy  years. 

The  rule  of  evidence,  that  in  questions  of  pedigree  the  de- 
clarations of  aged  and  deceased  members  of  the  family  may 
be  proved,  and  given  in  evidence,  has  not  been  controverted. 
But  it  is  argued,  that  this  rule  is  qualified  by  this  exception-<^ 
that  declarations,  made  post  litem  motam^  cannot  be  given  in 
evidence;  and  it  is  insisted  this  case  comes  within  the  excep- 
tion; for  although  no  suit  had  been  commenced,  yet  a  contro- 
versy had  arisen,  or  was  expected  to  arise. 

We  doubt  the  application  of  the  exception  to  this  case.  A 
controversy  had  arisen,  or  was  expected  to  arise,  between  the 
heirs  of  Mrs.  Elliott,  and  the  defendants,  concerning  the  vali- 
dity of  the  deed  of  Mrs.  Elliott,  made  while  she  was  a  feme 
aovert.  But  it  does  not  appear,  that  any  controversy  had  aris- 
en, or  was  expected  to  arise,  about  who  were  her  heirs.  The 
H»  motck,  if  it  existed,  was  not,  who  were  heirs,  but,  whether 
Mrs.  Elliott's  deed  made  a  good  title  against  the  heirs,  who- 
ever they  might  btf.    It  is  not  necessary,  however,  to  give  anv 
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positive  opinion  on  this  point,  as  other  grounds  exist  upon 
which  the  motion  was  rightfully  overruled. 

It  is  conceded  that  the  defendants'  counsel  had  a  right  tm 
move  the  Court  helow  to  exclude  any  part  of  the  plaintiff's  evi- 
dence, which  he  might  choose  to  designate  as  incompetent;  but 
it  is  not  admitted  that  he  exercised  that  right  It  does  not 
pear,  from  the  bill  of  exceptions,  that  he  designated  any  parti- 
cular piece  or  part  of  the  evidence,  as  objectionable,  and  moved 
the  Court  to  exclude  it.  But  on  the  contrary,  resting  his  case 
upon  the  assumption,  that  the  whole  evidence  of  the  plaintifi, 
taken  together,  was  either  incompetent,  or  insufficient,  he  mov- 
ed the  Court  either  to  exclude  the  whole,  or  to  instruct  the 
jury  that  the  whole  was  insufficient  to  prove  title  in  the  les- 
sors of  the  plaintiff.  This  could  not  be  done,  on  the  ground 
of  incompetency,  unless  the  whole  was  incompetent,  which  is 
not  pretended ;  the  Court  was  not  bound  to  do  more,  than  re- 
spond to  the  motion,  in  the  terms  in  which  it  was  made.  Courts 
of  justice  are  not  obliged  to  modify  the  propositions  submit- 
ted by  counsel,  so  as  to  make  them  fit  the  case.  If  they  do  not 
fit,  that  is  enough  to  authorize  their  rejection.  We  have  al- 
ready said,  the  evidence,  taken  all  together,  was  sufficient  to 
prove  title  in  the  lessors  of  the  plaintiff.  If  any  part  of  it  was 
incomplete,  the  Court  might,  on  a  general  motion  to  exclude 
the  whole,  have  excluded  such  parts ;  but  the  Court  was  not 
obliged  to  do  so.  There  is  therefore  no  error  in  the  decision 
of  the  Circuit  Court,  overruling  the  motion  of  the  defendants; 
nor  in  the  instructions  given  to  the  jury,  upon  that  motion. 

We  now  proceed  to  an  examination  of  the  questions  arising 
out  of  the  instructions  given  to  the  jury,  on  the  motion  of  the 
plaintiffs,  in  relation  to  the  deed  of  James  Elliott  and  Sarah  G. 
Elliott  his  wife,  to  Benjamin  Elliott;  set  up  by  the  defendants 
in  their  defence. 

The  general  question  involved  in  the  first  instruction,  is,  can 
the  privy  examination,  and  acknowledgment  of  a  deed,  by  a 
feme  covert  so  as  to  pass  or  convey  her  estate,  be  legally  pro- 
ved by  parol  testimony  ?  We  hold  that  they  cannot. 

By  the  principles  of  the  common  law,  a  married  woman  can, 
in  general,  do  no  act  to  bind  her;  she  is  said  to  be  sub potestate 
Tu'n,  and  subject  to  his  will  and  control.  Iler  acts  are  not  like 
those  of  infants,  and  some  other  disabled  persons,  voidable 
only ;  but  are,  in  general,  absolutely  void  ab  initio. 

In  Virginia  and  Kentucky,  the  solemn  modes  of  conveyance 
by  fine  and  common  recovery,  have  never  been  in  common 
use;  and  in  those  stales,  the  capacity  of  a  feme  covert  to  convey 
her  estate  by  deed,  is  the  creature  of  statute  law ;  and  to  make 
her  deed  effectual,  the  forms  and  solemnities,  prescribed  by  the 
statutes,  must  be  pursued. 
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The  Virginia  statute  of  1748,  ch.  Ist,  after  making  provisions 
to  enable  femes  coverts  to  convey  their  estates  by  deed,  upon  ac- 
knowledgment and  privy  examination,  according  to  prescnbed 
forms;  in  the  7th  section,  has  these  words — "  Whereas,  it  has 
always  been  adjudged,  that  where  any  deed  has  been  acknow- 
Mged  by  a  feme  covert^  and  no  record  made  of  her  privy  exa- 
mination, such  deed  is  not  binding  upon  thefeme  and  her  heirs. " 
The  8th  section  enacts  and  declares,  That  the  law  herein, 
9ball  always  be  held  according  to  the  said  judgments,  and  shall 
Bever  hereafter  be  questioned,  &c." 

This  law  was  adopted  by  Kentucky  at  her  separation  from 
Virginia,  and  is  understood  never  to  have  been  repealed. 

The  4th  section  of  the  Kentucky  statute  of  1796^  (see  1  LUL 
iaw9^  jk  S69y)  provides  for  the  privy  examination  and  acknow- 
ledgment of  femes  covert  in  open  Court,  and  where  they  cannot 
conveniently  attend;  authorizes  a  commission  to  issue  to  two  jus- 
^ces  to  take  and  certify  the  acknowledgment  and  privy  exami- 
nation ;  and  declares,  that  ^  In  either  case,  the  said  writing  ac- 
knowledged by  the  husband,  and  proved  by  witnesses  to  be  his 
9CU  and  recorded,  together  with  such  privy  examination  and  ac- 
knowledgment, Sic^  shall  not  only  be  sufficient  to  convey  or  re- 
loate  any  right  of  dower,  &c.,  but  be  as  effectual  for  every  other 
piupose,  as  if  she  were  an  unmarried  woman. " 

The  1st  section  of  this  Act,  authorizes  clerks  of  the  County 
Courtq,  General  Court,  and  Court  of  Appeals,  to  take,  in  their 
offices,  the  acknowledgment  or  proof  of  the  execution  of  deeds, 
•nd  to  record  them,  upon  acknowledgments  or  proofs,  so  taken 
by  themselves ;  but  did  not  authorize  them  to  take  the  acknow- 
Mgment  and  privy  examination  of  femes  coverts. 

But,  by  a  subsequent  statute,  clerks  are  authorized  to  take,  in 
their  offices,  the  ^^acknowledgment  of  all  deeds,  according  to 
Ifiw."  And  the  Act  of  1810,  (4  Litt.  Ky.  Laws,  165,)  which  au- 
diorizes  the  clerk  of  one  county  to  take  and  certify  the  acknow- 
ledgment of  a  deed  to  be  recorded  by  the  clerk  of  another  coun- 
ty where  the  land  lies,  &c.,  declares,  that  if  the  due  acknow- 
ledgment, or  privy  examination  of  the  wife,  &c.,  shall  have 
been  taken,  &c.  by  the  clerk  receiving  the  acknowledgment  of 
the  deed,  Sec,  and  that  being  duly  certified  with  the  deed,  and 
recorded,  shall  transfer  such  wife's  estate,  &c."  as  fully,  as  if  thr 
examination  had  been  made  by  the  Court,  or  the  clerk  in  whose 
office  the  deed  shall  be  recorded. 

It  is  by  construction  of  these  last  recited  laws,  that  the  clerks 
are  held,  in  Kentucky,  to  be  authorized  to  take  the  acknowledg- 
ments and  privy  examinations  of f ernes  covertSyia  all  cases  of  deed.s 
made  by  them  and  their  husbands. 

The  Kentucky  statutes,  above  recited,  show  clearly,  that  th<' 
legislature  of  that  state  has  never  lost  sight  of  the  principle  do 
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Glared  by  the  Virginia  statute  of  1748 :  "That  when  any  deed 
has  been  acknowledged,  by  a  feme,  covert^  and  no  record  made 
of  her  privy  examination,  such  deed  is  not  binding  upon  the 
feme  and  her  heirs. " 

What  the  law  requires  to  be  done,  and  appear  of  record,  can 
only  be  done  and  made  to  appear  by  the  record  itself,  or  anez> 
emplification  of  the  record.  It  is  perfectly  immaterial  whether 
there  be  an  acknowledgment*  or  privy  examination  in  fact  or 
not,  if  there  be  no  record  made  of  the  privy  examination;  for, 
by  the  express  provisions  of  the  law,  it  is  not  the  fact  of  privy 
examination  merely,  but  the  recording  of  the  fact,  which  makes 
the  deed  effectual  to  pass  the  estate  of  a  feme  covert. 

It  is  now  only  necessary  to  state  the  second  instruction  given 
to  the  jury  on  the  plaintiffs'  motion,  to  manifest  its  entire  cor- 
rectness. It  was,  **  that  the  first  certificate  of  the  acknowledg- 
ment and  recording  of  the  deed  of  Elliott  and  wife,  was  not 
sufficient  in  law  to  pass  her  estate;  because,  It  showed  no  privy 
examination  of  the  feme.*' 

The  last  instruction  given  by  the  Court  to  the  jury  presents 
a  question  of  more  difficulty.  It  is,  "that  the  after  certificate, 
made  by  oi'der  of  the  County  Court,  of  her  privy  examination, 
is  insufficient,  in  law,  to  pass  her  estate ;  because  the  County 
Court  had  no  jurisdiction  or  authority  to  order  the  said  second 
certificate  to  be  made." 

It  is  argued,  that  the  Circuit  Court  of  the  United  States  had 
no  authority  to  question  the  jurisdiction  of  the  County  Court 
of  Woodford  county;  and  that  its  proccdings  were  conclusive 
upon  the  matter,  whether  erroneous  or  not 

We  agree,  that  if  the  County  Court  had  jurisdiction,  its  de- 
cision would  be  conchisive.  But  we  cannot  yield  an  assent  to 
the  proposition,  that  the  jurisdiction  of  the  County  Court  could 
not  be  questioned,  when  its  proceedings  were  brought,  collate- 
rally, before  the  Circuit  Court.  We  know  nothing  in  the  or- 
ganization of  the  Circuit  Courts  of  the  Union,  which  can  con- 
tradistinguish them  from  other  Courts,  in  this  respect. 

Where  a  Court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause;  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  until  reversed,  is  re- 
garded as  binding  in  every  other  Court.  But,  if  it  act  without 
authority,  its  judgments  and  orders  are  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void ;  and  form  no  bar  to  a 
recovery  sou{i;ht,  even  prior  to  a  reversal,  In  opposition  to  them. 
They  constitute  no  justification;  and  all  persons  concerned  in 
executing  such  judgments  or  sentences,  arc  considered,  in  law, 
as  trespassers. 

This  distinction  runs  through  all  the  cases  on  the  subject; 
and  it  proves,  that  the  jurisdiction  of  any  Court  exercising 
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tkority  over  a  subject,  may  be  inquired  into  in  every  C^urt, 
when  the  proceedings  of  the  former  are  relied  on  and  brought 
before  the  latter  by  the  party  claiming  the  benefit  of  such  pro- 
ceedings. 

It  is  well  known  that  the  jurisdiction  and  authority  of  the 
County  Courts  of  Kentucky  are  derived  wholly,  from  the  sta- 
tute law  of  the  state.  In  argument,  we  were  referred  to  no  sta- 
tute which  was  supposed,  either  in  terms,  or  by  fair  construc- 
tion, to  confer  upon  the  County  Court  any  supervising  or  con- 
trolling power  over  the  acts  of  the  clerk,  in  taking,  in  his  office, 
the  acknowledgment  of  a  deed,  or  in  recording  it,  upon  an  ac- 
knowledgment there  taken  by  him.  We  have  sought  in  vain 
for  such  a  provision,  and  it  is  believed  none  such  exists.  No 
such  supervising  and  controlling  power  can  result  to  the  Court, 
from  the  general  relations  which  exist  between  a  Court  and  its 
ckrk;  for  in  this  case,  the  statutes  confer  upon  the  clerk,  in  his 
office,  a  distinct,  independent,  personal  authority,  to  be  exer- 
cised by  him  upon  his  own  judgment  and  responsibility.  We 
think,  therefore,  with  the  Circuit  Court  that  the  County  Court 
bad  no  jurisdiction  or  authority  to  order  the  after  certificate  of 
Mrs.  Elliott's  privy  examination  to  be  made  and  recorded. 

But  the  argument,  which  seemed  to  be  relied  on  most  confi- 
dently by  the  learned  counsel,  is,  that  the  order  of  the  County 
Court  may  be  disregarded;  and  the  amendment  considered  as 
an  amendment  made  by  the  clerk,  of  his  own  authority,  and 
that  the  clerk  was  authorized  to  amend  his  own  certificate,  and 
record,  at  any  time. 

It  would  be  difficult  to  maintain  that  the  second  certificate, 
or  amendment  as  it  is  called,  could  rightfully  be  regarded  as 
the  clerk's  own  act,  independent  of  the  order  of  the  County 
Court;  it  appearing  that  he  refused  to  do  the  act  until  the  or- 
der was  made.    But  be  it  so. 

Had  the  clerk  authority  to  alter  the  record  of  his  certificate 
of  the  acknowledgment  of  the  deed,  at  any  time  after  the  record 
was  made  ?    We  are  of  opinion  he  had  not. 

We  are  of  opinion  he  acted  ministerially,  and  not  judicially, 
in  the  matter.  Until  his  certificate  of  the  acknowledgment  of 
Elliott  and  wife  was  recorded,  it  was,  in  its  nature,  but  an 
act  tn  jMii^,  and  alterable  at  the  pleasure  of  the  officer.  But  the 
authority  of  the  clerk  to  make  and  record  a  certificate  of  the 
acknowledgment  of  the  deed,  was  functus  officio^  as  soon  as  the 
record  was  made.  By  the  exertion  of  his  authority,  the  authori- 
ty itself  became  exhausted.  The  act  had  become  matter  of 
record,  fixed,  permanent,  and  unalterable;  and  the  remaining 
powers  and  duty  of  the  clerk  were  only  to  keep,  and  preserve 
the  record  safely. 

If  a  clerk  may,  after  a  deed,  together  with  the  acknowledg- 
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ment  or  probate  thereof  have  been  committed  to  record,  under 
colour  oi  amendment,  add  any  thing  to  the  record  of  the  ao- 
knowledgment,  we  can  see  no  just  reason  why  he  may  not  also 
subtract  from  it. 

The  doctrine  that  a  clerk  may,  at  any  time,  without  limita- 
lion  alter  the  record  of  the  acknowledgment  of  a  deed,  made 
in  his  office,  would  be,  in  practice,  of  very  dangerous  conae^ 
quence  to  the  land  titles  of  the  county,  and  cannot  receive  the 
sanction  of  this  Court. 

It  is  the  opinion  of  this  Court,  that  there  is  no  error  in  the 
judgment  and  proceedings  of  the  Circuit  Court,  and  the  same 
^  affirmed,  with  costs. 
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LstsBE  OF  Thomas  Spbatt,  Andabw,  Wiluam,  Sarah,  Jacob, 
i  Catharine,  and  Pierce  Spratt,  Plaintiffs  in  Error,  vs. 
Sarah  Spratt,  Defendant  in  Error. 

The  Act  of  the  legfislatore  of  IfaryUnd^  patsed  19th  December,  1791,  en- 
titled "An  Act  concerning  the  territo^  of  Columbia,  and  the  City  of 

.  Washington,"  which,  by  the  6th  section,  provides  for  the  holding  of  lands 
by  ''foreigners,"  is  an  enabling  act ;  and  applies  to  those  only  who  could 
not  take  lands  without  the  provinons  of  that  law.  It  enables  a  "  foreign- 
er*'  to  take  in  the  same  manner  as  if  he  were  a  citizen.  {S49| 

A  foreigner  who  becomes  a  citizen,  is  no  longer  a  foreigner,  within  the 
view  of  the  Act  Thus  after  purchased  lands,  vest  in  him  as  a  citizen,  not 
by  "nrtue  of  the  Act  of  the  leg^lature  of  ]dar)'Iand,  but  because  of  his 
acquiring  the  rights  of  citizenship.  {349} 

tjuid  in  the  county  of  Washington,  and  District  of  Columbia,  purchased  by 
a  foreigpier,  before  naturalization,  was  held  by  him  under  the  law  of 
Maryland,  and  might  be  transmitted  to  the  relations  of  the  purchasers, 
who  were  foreigners ;  and  the  capacity  so  to  transmit  those  lands,  is  gi- 
ven absolutely,  by  this  Act,  and  is  not  aflTected  by  his  becoming  a  citizen ; 
but  passes  to  his  heirs  and  relations,  precisely  as  if  he  bad  remained  a  fo- 
reigner. {349} 

ERROR  to  the  Circuit  Court  of  the  District  of  Columbia, 
for  the  county  of  Washington. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff 
In  error  to  recover  several  messuages,  which  he  claimed 
by  virtue  of  several  demises  made  to  him  by  Thomas  Spratt* 
and  others ;  the  messuages  all  lying  and  being  in  the  county  of 
Washington,  in  the  District  of  Columbia;  against  Sarah  Spratt, 
,  the  defendant  in  error,  who  was  the  widow  of  James  Spratt, 
and  who  was  in  possession  of  the  premises. 

The  following  facts  were  agreed  in  the  Court  below : 

James  Spratt,  before  the  time  of  the  demise  laid  in  the 
plaintifTs  declaration,  died  seised  in  fee  simple,  of  the  premi- 
ses,  mentioned  in  the  said  declaration ;  that  the  lessors  of  the 
plaintiff  are  the  legitimate  brothers  and  sisters  of  the  whole 
blood  of  the  said  James  Spratt;  and  that  the  defendant  was 
.the  lawful  wife  of  said  James  Spratt,  at  the  time  of  his  death, 
and,  as  his  widow,  is  still  living.*  Also,  that  the  lessors  of 
tiie  plaintiff  made  a  peaceable  entry  into  the  said  premises, 
and  executed  to  the  plaintiff  the  lease  mentioned  in  the  said 

•  The  Act  of  Assembly  of  Maryland,  No.  17S6,  ch.  45,  entitled  ««  An 
Act  to  direct  descents,"  provides ;  «  If  there  be  no  descendants  or  kindred 
of  the  intestate  to  Uke  the  estate,  then  the  same  shall  go  to  the  husband  or 
wife,  as  the  case  may  be." 
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declaration  upon  the  premises,  and  that  the  plaintiff,  being  in 
possession  of  said  premises  by  virtue  of  that  lease,  was  there- 
K>re  ousted  by  the  defendant.  That  the  said  James  Spratt^ 
and  the  defendant  his  wife,  were  natives  of  Ireland,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  came  id 
the  United  States  of  America  in  the  year  eighteen  hundred 
and  twelve,  and  before  the  eighteenth  day  of  June,  in  that  year; 
and  continued  to  reside  therein,  and  to  cohabit  as  man  and 
wife,  to  the  time  of  his  death ;  which  took  place  on  the  fourth 
day  of  March,  eighteen  hundred  and  twenty-four.  That  the 
said  James  Spratt,  on  the  eleventh  day  of  October,  in  the  year 
18S1,  was  duly  admitted,  and  naturalized  as  a  citizen  of  the 
United  States,  in  the  Circuit  Court  of  the  District  of  CoIum« 
bia,  and  received  a  certificate  of  such  naturalization  in  due 
form,  according  to  the  directions  and  conditions  of  the  seve- 
ral Acts  of  Congress,  in  such  case  provided ;  the  said  defend- 
ant then  and  there  being  his  lawful  wife,  and  as  such,  cohabit- 
ing with  him  as  aforesaid.  That  the  defendant,  Sarah  Spratt, 
did  not,  in  her  own  person,  comply  with  any  of  the  directions 
or  conditions  required  by  the  said  Acts  of  Congress,  or  any  of 
them,  or  become  in  any  manner  admitted  or  naturalized  as  a 
citizen  of  the  United  States,  otherwise  than  by  the  admission 
and  naturalization  of  her  said  husband.  That  the  lessors  of 
the  plainiiff  are  all  natives  of  Ireland,  and  native  bom  subjects 
of  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ire^ 
land;  that  only  two  of  them,  to  wit,  Thomas  Spratt,  and 
Pierce  SpratL  ever  came  to  the  United  States ;  botli  of  whom 
came  to  the  United  States,  and  resided  therein  some  years  be- 
fore the  death  of  James  Spratt,  and  that  none  of  them  were 
admitted  or  naturalized  citizens  of  the  United  States.  That 
James  Spratt  was  not  in  any  manner  seised  of,  or  entitled  to 
any  of  the  messuages  or  tenements,  in  the  declaration  mention- 
ed, at  any  time  before  his  said  naturalization,  except  of  the  lot 
No.  in  Square,  which  was  duly  bar- 

gained, sold,  and  conveyed,  by  one  Isaac  S.  Middleton,  to  the 
said  James  Spratt,  in  fee  simple,  on  the  11th  day  of  January,- 
1821 ;  and  that  all  the  rest  and  residue  of  the  said  messuages 
and  tenements  were  purchased  by  the  said  James  Spratt,  and 
to  him  duly  bargained,  sold  and  conveyed,  in  fee  simple,  at  various 
times  in  the  year  IS22  and  1823,  after  his  said  naturalization. 

Upon  this  statement  of  facts,  the  question  of  law  which 
arose  was  as  to  the  true  construction  of  a  statute  of  the  state 
of  Maryland,  entitled  "An  Act  concerning  the  territory  of 
Columbia,  and  the  City  of  Washington,"  passed  the  19th  of 
December,  1791 ;  by  the  6th  section  of  which  it  is  provided  as 
follows^  to  wit:  '*That  any  foreigner  may,  by  deed  or  will  to 
be  hereafter  made,  take  and  hold  lands  within  that  part  of  the 
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said  territory  which  lies  within  this  slate,  in  the  same  niahnef 
as  if  he  was  a  citizen  of  this  state ;  and  the  same  lands  may 
be  conveyed  by  him,  and  transmitted  to,  and  be  inherited  by 
his  heirs  or  relations,  as  if  he  and  they  were  citizens  of  thi^ 
state :  Provided,  that  no  foreigner  shall,  in  virtue  hereof,  be 
entitled  to  any  further  or  other  privilege  of  a  citizen." 

It  was  contended,  on  the  part  of  the  plaintiff,  that,  accord- 
ing to  the  true  construction  ot  that  statute,  his  lessors,  who  were 
the  heirs  and  relations  of  the  deceased^  James  Spratt,  inherited 
all  the  lands  and  tenements  of  which  he  died  seised  in  fee; 
adid  that  the  circumstance  of  James  Spratt,  who  was  a  foreigr^ 
tTf  having  been  naturalized  before  his  death,  could  not  alter 
the  state  of  their  right  of  inheritance,  whether  the  lands  were 
aiequired  before  or  after  his  act  of  naturalization. 

Mr.  Cox,  for  the  plaintiff  in  error. 

The  term  foreigner^"  used  in  the  law  of  Maryland,  is  not 
atechnical  word,  nor  has  it  received  a  technical  definition;  and 
in  this  respect,  it  differs  from  alien.*'  Its  true  signification 
must  therefore  be  ascertained  by  its  use,  and  by  a  reference  to 
the  statute  by  which  it  is  introduced. 

It  is  probably  derived  from  the  Latin,/on>,  and  origOj  the  ^pa- 
fiishj/aranto,  or  the  French, /bram;  and  always  refers  to  birth  ot^ 
brig^  Alien  is  obtained  from  the  Latin,  alienusy  and  always 
refers  to  the  present  time.  One  may  cease  to  be  an  aKen^  bui 
can  never  cease  to  be  a  foreigner. 

In  this  sense  it  is  employed  in  various  Acts  of  Congress,  in 
fhe  most  precise  and  formal  writings,  and  in  ordinary  parlance. 
This  is  the  proper  mode  of  ascertaining  its  meaning.  6  BacovCi 
Mr.  382,  Stat.  3.  Referred  to  Acts  of  Congress,  April  10,' 
1806.  (Story's  Laws,  100.  6.)  ^c/ 1793,  cA.  49.  (Ibtd.Q82jS 
August  2,  1813,  ch.  567.  (Ibid.  1570,)  23d  December,  1814. 
(Bid.  1448-9.) 

.It  has  also  another  signification,  equally  distinct  from  oKen. 
Ministers  from  abroad  are  called  **  foreign  ministers,"  in  the 
Act  of  Congress  relative  to  their  compensation.  The  foreign 
trade  and  commerce  of  the  United  States,  arc,  in  such  terms,' 
fhe  subject  of  legislation.  When  applied  to  persons,  it  is  the 
correlative  of  native.  Naturalized  foreigner  is  also  in  use. 

The  policy  of  the  Act  was  to  encourage  persons  from  abroad 
fo  purchase  and  settle  in  the  District,  and  an  opposite  con- 
struction of  the  Act,  from  that  claimed  by  the  plaintiff,  would 
be  in  opposition  to  the  purposes  of  the  statute. 

The  nght  of  every  one  from  abroad,  to  purchase  and  trans- 
mit** to  his  heirs  or  relations,"  the  real  estate  he  may  acquire, 
is  conferred  by  positive  statutes;  it  is  absolute  and  vested,  and 
not  to  be  taken  away  by  implication  and  inference.  As  to  the 
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constraction  of  statutes.  Cited  6  Bacon's  Mr.  6.  SSa  386.  388. 
389. 

In  reply  to  Mr.  Key  and  Mr.  Jones,  Mr.  Cox  argued : 

In  regard  to  the  etymology,  alien  is  derived  directly  fromtke 
Latin  atiemiSy  and  has  in  common  parlance  the  same  significtr 
tion — ^foreigner  is  a  modem  word,  derived  either  mediately  or 
directly  from  fores  and  origo;  whenever  properly  used,  it  refers 
to  the  origin,  and  not  to  any  present  relation.  One  of  the  au- 
thorities cited,  employs  the  expression,  a  foreigner  who  has 
heen  naturalized,  and  has  become  a  denizen. "  It  would  be  a 
solecism  in  language,  to  use  the  phrase  an  alien  who  has 
been  naturalized;"  to  be  equalled  only  by  the  language  employ- 
ed in  one  of  the  Maryland  statutes  which  has  been  referred  to» 
which  in  express  terms,  calls  foreigners  who  have  been  natu- 
ralized, "natural  bom  subjects." 

It  is  admitted  as  a  general  rule,  that  the  naturalization  refers 
back,  and  confirms  a  title  previously  acquired;  but  that  is  onlj 
when  necessary  to  give  validity  to  it  It  can  never  relate  back 
so  as  to  preclude  the  party  from  appealing  to  the  statute,  as  con- 
ferring upon  him,  originally,  a  valid  title. 

The  conclusion  which  has  been  pressed,  that  the  construc- 
tion contended  for  would  give  to  alien  heirs,  privileges,  supe- 
rior to  those  of  natural  bom  heirs,  can  derive  no  support  from 
the  law.  They  are  only  relieved  from  the  disabilities  incident 
to  their  alienage.  A  remote  alien  heir  is  not  preferred  to  a 
nearer  native  heir. 

It  has  been  contended,  that  inasmuch  as  the  party,  by  his  na- 
turalization lost  his  privilege  of  inheriting  from  them,  the  dis- 
ability should  be  reciprocal  Such,  however,  is  not  the  le^ 
effect  of  becoming  a  citizen.  An  individual  becoming  naturahz- 
ed  under  our  laws,  thereby  loses  no  privilege  of  a  foreign  sub- 
ject; he  acquires  no  privileges,  but  loses  none  formerly  pos- 
sessed. 

The  law  of  Maryland  merely  preserves  and  legalizes  inherit- 
able blood,  between  a  citizen  and  a  foreigner;  and  enables  the 
child  or  heir,  not  naturalized,  to  inherit  as  if  he  were.  The 
construction  contended  for,  makes  it  immaterial  when  the  par- 
ty became  a  citizen. 

The  policy  of  the  two  Acts  of  the  legislature,  and  the  natu- 
ralization laws,  are  harmonious  and  consistent.  That  if  the  lat- 
ter is  to  induce  aliens  to  become  citizens,  that  of  the  former 
is  to  induce  foreigners  to  purchase  and  reside  in  the  district. 
The  laws  for  naturalization  ought  not  to  be  so  construed,  as  by 
remote  reference  to  involve  as  a  consequence  the  abrogation 
and  annihilation  of  privileges,  vested  in  the  latter  as  the  pro- 
prietor of  the  land. 

It  is  immaterial  whether  the  privilege  be  considered  as  out 


JANUARY  TERM,  1848. 


847 


(Spntt  et  al.  «f.  Spimtt) 
asOi^ed  to  the  person,  or  attached  to  the  land;  the  person  caft 
only  have  it  as  the  proprietor  of  the  land,  and  the  land  can  only 
have  it  as  being  so  held. 

Mr.  Key  and  Mr.  Jones,  for  the  defendant  in  error.  The 
construction  contended  for  cannot  be  given  to  the  Mary- 
land statute :  and  2d.  If  it  could,  it  does  not  affect  the  case. 
There  is  no  real  distinction  between  the  term  "foreigner"  and 

alien."  Their  derivation  is  from  words  of  the  same  import, 
ind  they  are  used  synonymously,  by  writers  of  all  descriptions. 
The  rule  of  construction  stated  on  the  other  side,  is  a  correct 
one,  viz :  looking  at  other  laws  in  pari  fnateriOj  and  seeing  how 
the  term  in  controversy  is  understood  in  them.  This  rule  has 
been  applied  on  the  other  side,  by  looking  to  the  laws  of  the  Con- 
gress ot  the  United  States,  where  the  word  **  alien"  is  generally 
used  as  opposed  to  citizen."  But  this  does  not  aid  us  in  en- 
deavouring to  understand  what  the  Maryland  Legislature  meant 
by  the  expression.  For  this  purpose,  we  must  look  to  laws 
parsed  by  the  same  legislature. 

Look  then  to  the  Maryland  laws  of  naturalization.  These 
<!ases  are  evidently  meant  only  to  apply  to  such  persons  as  the 
counsel  for  the  appellant  contends,  are  properly  called  "  aliens. " 
Such  persons  as  are  not  citizens,  but  are  to  be  made  so.  Yet 
the  word  used  in  all  these  laws,  is  the  same  word  we  find  in 
the  statute ;  we  are  now  considering  it  is  "foreigner." 

We  come  at  the  meaning  of  the  expression  by  considering 
the  object  of  the  law.  It  is  to  enable  foreigners  to  take  and 
hold  and  transmit  lands,  who  were  under  disability  to  do  so. 
Who  were  they?  not  "foreigners,"  as  understood  on  the  other 
side;  who,  though  bom  in  a  foreign  country,  might  have  be^ 
come  citizens  here,  and  be  under  no  disability — but  "  foreign- 
ers," as  understood  by  the  legislature,  who  had  not  become  citi* 
sens,  and  who  were  under  the  disability. 

In  the  section  in  controversy,  the  word  is  used  in  plain  oppo- 
sition to  "  citizen."  The  persons  it  intended  to  provide  for,  are 
to  take  as  if  they  were  "citizens."  By  this  construction  of 
the  word,  the  law  is  made  to  operate  in  cases  where  its  opera- 
tion is  necessary.  The  contrary  construction  makes  it  operate 
where  its  operation  is  unnecessary. 

Sd.  What  has  this  law  to  do  with  the  case  ? 

James  Spratt  becomes  naturalized,  becomes  to  all  intents 
and  purposes  an  American  citizen.  He  purchases  lands— -how 
is  he  entitled  to  hold  them  ?  By  virtue  of  his  citizenship.  In 
the  case  before  the  Court,  it  is  true  he  purchased  one  of  the 
lots  in  question  before  his  naturalization;  it  is  well  settled,  that 
his  naturalization  relates  back  and  protects  his  title.  It  is  con- 
tended he  takes  the  land  not  as  a  citizen,  which  he  is,  but  as  a 
fcreigner,  which  he  is  not.  That  is,  a  law  made  for  a  maoi 
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who  could  not  take  without  the  law,  is  to  give  right  to  htm 
who  had  it  without  the  laif  •  A  citizen  shall  not  take  as  a  eUir 
ieOf  but  under  a  law  made  for  foreigners.  If  he  could  take  b j 
either,  (and  that  is  all  that  can  be  asked)  yet  must  he  not  be 
held  to  take  by  the  higher  and  better  right  ?— by  the  privilege 
acquired  by  his  citizenship,  as  the  heir  at  law  takes  by  de- 
scent where  he  is  devisee  ?  It  is  said  this  is  taking  away  a  pri'* 
viiege  from  him;  what  privilege?  it  is  said — that  of  transmit- 
^ng  to  his  alien  heirs;  that  by  the  Maryland  laws,  he  had  the 
right  of  holding  lands  and  so  transmitting  them — and  that  it  is 
taking  away  tliis  right,  to  make  him  take  as  a  citizen.  But  it 
is  plain,  that  if  he  takes  and  transmits  the  land  as  a  foreigner, 
under  the  Maryland  law,  notwithstanding  his  naturalization, 
that  he  must  then  transmit  it  to  his  foreign  heirs  to  the  ezclu:* 
aion  of  his  own  children,  born  here.  This  must  be  the  case 
according  to  all  decisions  upon  the  subject,  for  a  citizen  can? 
not  inherit  to  a  foreigner,  nor  a  foreigner  to  a  citizen.  If 
he  holds  as  a  foreigner ;  foreip^ncrs,  by  this  Maryland  law,  will 
inherit.  Citizens,  though  his  own  children,  can  by  no  law  in- 
herit if  he  holds  as  a  foreigner.  Here  then  would  be  the  case 
of  a  citizen;  and  his  own  children,  though  citizens,  are  not  to  in- 
herit to  him.  Can  a  citizen  hold,  in  any  other  way  than  as  a 
citizen  ?  If  he  is  a  citizen,  how  can  he  take,  why  should  he 
take,  as  a  foreigner  ?— only  for  the  sake  of  these  foreign  rela- 
tions—surely not  for  his  own.  They  show  this  Maryland  law, 
wid  want  him  to  take  by  that,  though  he  chose  to  take  by  citi- 
zenship. Tihey  show  a  law,  saying  a  man  may  take  and  trans- 
niit  as  a  foreigner — but  he  may  also  choose  to  take  by  a  better 
tight,  by  citizenship— and  he  becomes  naturalized.  They 
ought  to  show  a  law,  saying  he  must  take  and  transmit  as  a 
foreigner. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

^  This  is  an  ejectment,  brought  in  the  Circuit  Court  for  the 
district  of  Columbia,  sitting  in  the  county  of  Washington,  for 
the  recovery  of  several  lots,  lying  in  the  county  of  Washing- 
ton, of  which  James  Spratt  died  seised.  The  lessors  of  the 
plaintiff  are  aliens,  the  legitimate  brothers  and  sisters  of  the 
said  James;  and  the  defendant,  who  is  also  an  alien,  is  his  wi- 
dow; James  died  without  issue. 

James  Spratt  came  into  America  in  the  year  1812,  and  be- 
came a  citizen  on  the  Uth  of  October,  in  the  year  1821.  He 
purchased  one  of  the  lots  before  he  became  a  citizen,  and  the 
others  afterwards.  The  title  to  the  lots  in  controversy,  depends 
on  the  construction  of  an  Act  of  the  state  of  Maryland,  passed 
the  X9th  of  pecember  ITdX^  i^ititled   An  Act  concerning  the^ 
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territory  of  Columbia,  and  the  city  of  Washington."  The  6th 
section  provides,  "  that  any  foreigner  may,  by  deed  or  will,  to 
}fe  hereafter  made,  take  and  hold  lands  within  that  part  of  the 
^d  territory  which  lies  within  this  state,  in  the  same  manner 

if  he  was  a  citizen  of  this  state ;  and  the  same  lands  may  be 
conveyed  by  him,  and  transmitted  to,  and  be  inherited  by  his 
lieirs  or  relations,  as  if  he  and  they  were  citizens  of  this  state ; 
Provided,  that  no  foreigner  shall,  in  virtue  hereof,  be  entitled 
to  any  further,  or  other  privilege  of  a  citizen."  The  facts 
Yftre  stated  in  a  case  agreed,  which  was  substituted  for  a  spe- 
cial verdict  The  Circuit  Court  gave  judgment  for  the  defend- 
ant, to  which  the  plaintiff  has  sued  out  a  writ  of  error. 

The  plaintiff  contends,  that  the  word  "foreigner,"  as  used 
In  the  Act,  designates  a  person  born  in  a  foreign  country,  and 
that  such  person  does  not  cease  to  be  a  foreigner,  by  becoming 
a  citizen  of  the  United  States.  The  words  of  the  Act,  there* 
lore,  apply  to  him,  although  he  becomes  a  citizen,  and  enable 
him  to  take  and  transmit  lands  to  his  alien  heirs  or  relations. 

The  Court  is  not  of  this  opinion.  The  Act  is  an  enabling 
Act,  and  applies  to  those  only  who  could  not  take  without  it. 
It  enables  z  foreigner  to  take  "  in  the  same  manner  as  if  he  was 
9  citizen. "  This  language  is  entirely  inapplicable  to  a  citizen. 

An  Act  to  enable  a  citizen  to  take  lands  "  as  if  he  were  a 
<;itizen,"  would  be  an  absurdity  too  obvious  to  escape  the  notice 
of  the  legislature.  We  think,  then,  that  a  foreigner  who  be- 
comes a  citizen  is  no  longer  a  foreigner  within  the  view  of  the 
Act  His  after  purchased  lands  vest  in  him  as  a  citizen,  not 
by  virtue  of  the  Act  of  the  legislature  of  Maryland. 

The  lot  which  he  purchased  while  an  alien,  stands  on  different 
principles.  This  lot  was  acquired  by  a  foreigner,  under  the 
Act  which  was  passed  for  the^urpose  of  enabling  him  to  ac-* 
quire  it  He  took  and  held  it  under  the  law,  and  could  trans- 
mit it  as  prescribed  by  the  law.  The  Act,  after  enabling  him  to 
take,  adds,  "  and  the  same  lands  may  be  conveyed  by  him,  and 
transmitted  to,  and  be  inherited  by,  his  heirs  or  relations,  as  if 
he  and  they  were  citizens  of  this  state. "  The  capacity  to  trans- 
mit given  by  the  Act,  extends,  in  terms,  to  all  lands  acquired 
under  the  Act. 

The  lands  taken,  **  may  be  conveyed  by  him,"  that  is,  by  the 
taker,  "and  transmitted  to  his  heirs  or  relations."  This  pow- 
er of  transmission  is  not  restricted  to  his  character  as  a  fo- 
reigner, but  belongs  to  him,  as  a  person  taking  lands  under  the 
Act  The  power  of  transmitting  is  connected  with  the  power 
of  taking,  and  is  co-extensive  with  it.  This  power  is  within 
the  words  of  the  law ;  and  the  words  which  confer  it  are  not 
inoperative,  since  they  give  a  capacity  which  citizenship  does 
not  giv^— the  capacity  of  traasmittuig  to  reUtionsi  who  are 
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foreigners.  This  capacity  is  given,  absolutely,  by  the  Act;  and 
is  not,  we  think,  affected,  by  his  becoming  a  citizen. 

The  objecuon  urged  by  the  defendant  to  this  constructionf  it, 
that  it  would  perpetuate  the  title  in  aliens  to  the  remotest  times, 
because  it  attaches  the  privilege  to  the  land,  and  not  to  the  per- 
son. 

We  do  not  think  the  construction  exposed  to  this  objectioa. 

The  land  passes  to  the  heirs  or  relations  of  the  said  James 
Spratt,  precisely  as  it  would  have  passed  had  he  remained  a 
foreigner.  The  capacity  is  not  in  the  land,  but  in  the  person, 
in  relation  to  that  land.  It  was  in  him  when  the  land  was  pur- 
chased, and  did  not  pass  out  of  him,  under  the  words  of  the 
law,  by  his  becoming  a  citizen. 

It  is  the  opinion  of  a  majority  of  the  Court,  that  the  Circuit 
Court  erred,  in  deciding  that  judgment  ought  to  be  rendered 
for  the  defendant.  It  ought  to  be  reversed,  and  the  cause  re- 
manded to  the  Circuit  Court,  with  directions  to  enter  judg> 
ment  for  the  plaintiff  for  the  lot  which  was  acquired  by  the 
said  James  Spratt,  while  an  alien,  saving  the  widow's  dower; 
and  that  his  declaration  be  dismissed  as  to  the  residue. 

This  cause  came  on,  8cc,  on  consideration  whereof.  It  is  the 
opinion  of  this  Court,  that  the  said  Circuit  Court  erred,  in  de- 
ciding that  judgment  ought  to  be  rendered  for  the  defendant, 
and  that  the  same  ought  to  be  reversed.  Therefore,  it  is  or- 
dered and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court,  in  this  cause,  be,  and  the  same  is  hereby 
reversed,  and  that  the  cause  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  enter  judgment  for  the  plaintiff  for 
lot  No.  which  was  acquired  by  the  said  James  Sprattr 
while  an  alien,  saving  the  widow's  dower;  and  that  his  decla- 
ration be  dismissed  as  to  the  residue. 
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Montgomery  Bell,  PLAiMTiFr  in  Error,  vs.  James  Morrison, 
Anthony  Butler,  and  Jonathan  Taylor,  Defendants  in 
Error. 

The  authority  given  by  the  Act  of  Congress  of  34th  September  1789,  chap. 
20f  to  take  depositions  of  witnesses,  in  the  absence  m  the  opposite  par^, 
k  in  derof^tion  of  the  rules  of  the  common  law,  and  has  always  been  con- 
strued strictly:  and,  therefore,  it  is  necessary  to  establish,  that  all  the  re- 
quisites of  the  law  have  been  complied  with»  before  such  testimony  is  ad- 
missible. {3551 

The  certificate  or  the  magistrate  taking  the  depontion,  is  good  evidence  of 
tiie  facts  stated  therein,  so  as  to  entitle  the  deposition  to  be  read  to  the 
jury ;  if  all  the  necessary  (acts  are  there  sufficiently  disclosed.  {356} 

It  should  phunly  appear,  from  the  certificate  of  the  magistrate,  that  all  the  re- 
.  quintes  of  tlie  statute  have  been  fully  complied  with;  and  no  presumption 
will  be  admitted  to  supply  any  defects  in  the  taking  the  deposition.  {356\ 

The  statute  of  limitations  m  Kentucky,  is  subtantially  the  same  with  the  sta- 
tute of  21  James  2,  eh,  16,  with  the  exception,  that  it  substitutes  the  term 
cf  Jhe  years  instesid  of  six.  The  English  decisions  have,  therefore,  been 
Ksorted  to  in  thbcase,  upon  the  construction  of  the  statute  of  Kentucky, 
and  are  entitled  to  great  consderation.  They  cannot  be  considered  as  con- 
•  clunve  upon  the  construction  of  a  statute  passed  by  a  state,  upon  a  like 
subject ;  for  this  belongs  to  the  local  state  tribunals,  whose  rules  of  inter- 
liretation,  must  be  presumed  to  be  founded  upon  a  more  just  and  accurate 
inew  of  their  own  jiuisprudence.  {359} 

IT  the  doctrines  of  the  Kentuck3r  Courts,  in  the  construction  of  a  statute  of 
tiiat  state,  are  irreconcilable  with  the  English  decisions,  upon  a  statute  in 
similar  terms ;  this  Court,  in  conformity  with  its  general  practice,  will  fol- 
low the  local  law,  and  admiiuster  tlie  same  justice  which  the  state  Court 
would  administer  between  the  same  parties.  {360} 

Tkt  statute  of  limitations,  instead  of  bemg  viewed  in  an  unfavourable  light, 
ss  an  unjust  and  discreditable  defence,  should  have  received  such  support 
from  Courts  of  Justice,  as  would  have  made  it,  what  it  was  intended,  em- 
phatically, to  be,  a  statute  of  repose.  It  is  a  wise  and  beneficial  law,  not 
designed  mei-ely  to  raise  a  presumption  of  payment  of  a  just  debt,  from 
lapse  of  time;  but  to  afford  security  against  stale  demand^  after  the  true 
state  of  the  transaction  may  have  been  foigotten,  or  be  incapable  of  ex- 
planation, by  reason  of  the  death  or  removal  of  witnesses.  {360} 

An  exposition  of  the  statute  of  limitations,  which  is  consistent  with  its  true 
object  and  import,  is  that  expressed  by  this  Court,  in  the  case  of  WetzeU 
St.  Bussard,  (11  Wheat.  309,)  *<  an  acknowledgment  which  will  revive  the 
original  cause  of  action,  must  be  unqualified  and  unconditional — it  must 
show,  positively,  that  the  debt  b  due,  in  whole  or  in  part.  If  it  be  con- 
nected with  circumstances  which  in  any  manner  affect  the  claim,  or  if  it 
be  conditional,  it  may  amount  to  a  new  assumpsit,  for  which  the  old  debt 
is  a  sufficient  consideration ;  or  if  it  be  construed  to  revive  the  original 
debt,  that  revival  is  conditional,  and  the  performance  of  the  condition,  or 
a  readiness  to  perform  it,  nmst  be  shown."  {362} 

If  the  bar  of  the  statute  is  sought  to  be  removed  by  the  proof  of  a  new  pro- 
miie,  that  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  clear 
and  explicit  manner,  and  be  in  its  terms,  unequivocal  and  determinate; 

-  and  if  any  conditions  are  annexed,  they  ought  to  be  shown  to  be  peribrmed. 
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If  there  be  no  express  promise,  but  a  promise  is  to  be  raised  by  implicatioa 
of  law,  from  the  acknowledgment  of  the  party,  such  acknowledgment 
ought  to  contain  an  unqualified  and  direct  admission,  of  a  present  sub^g£* 
ing  debt,  which  the  party  is  liable  and  willing  to  pay.  If  tnere  be  accom- 
panying circumstances,  which  repel  the  presumption  of  a  promise  or  in- 
tention to  pay;  if  the  expression  be  equivocal,  vague,  or  mdeterminate^ 
leading  to  no  certain  conclusion,  but  at  best  to  probable  inferences,  whidi 
may  affect  different  minds  in  different  ways;  they  ought  not  to  go  to  m 
jury  as  evidence  of  a  new  promise,  to  revive  the  cause  of  action,  f  363} 

The  decisions  of  the  Courts  of  Kentucky,  giving  a  construction  to  the  statute 
of  limitations  of  that  state,  are  in  accordance  with  the  principles  which 
have  been  sanctioned  by  this  Court.  Those  decisions  evince  a  strong  dis- 
position of  the  Courts  of  Kentucky  to  restrict,  within  very  close  linuts,  any 
attempt  to  revive  debts  by  implied  promises  resulting  from  acknowledg- 
ments or  other  confessions  by  parol.  It  is  the  duty  of  this  Court,  in  a  case 
arising  in  Kentucky,  to  follow  out  the  spirit  of  tliosc  decisions  so  far  as  the 
Court  is  enabled  to  |^ther  the  principles  on  which  they  are  founded.  {3631 

In  the  construction  of  local  statutes,  this  Court  has  been  in  the  habit  of  m- 
lowing  the  judgments  of  local  tribunals.  {363 { 

The  admission  of  a  party  of  the  existence  of  an  unliquidated  account*  on 
which  something  is  due  to  the  plaintiff,  but  no  specific  balance  isadmitted* 
and  no  document  produced  at  the  time,  from  which  it  can  be  ascertained 
what  the  parties  understood  tlie  balance  to  be,  would  not,  by  the  Cooits 
of  Kentucky,  be  held  sufficient  to  take  the  case  out  of  the  statute,  and  let 
in  the  plaintiff  to  prove,  aliunde^  any  balance,  however  la^e  it  may  be.  It 
is  indispensable  for  the  party  to  prove,  by  independent  evidence,  the  ex- 
tent of  the  balance  due  to  him,  before  tliere  can  arise  any  promise  to  pay 
it  as  a  subsisting  debt.  {365 { 

The  acknowledgment  of  a  debt  by  one  partner,  afler  a  dissolution  of  the  co- 
partnership, is  not  sufficient  to  take  tne  case  out  of  the  sutute,  as  to  the 
other  partners.  {373} 

A  dissolution  of  partnership  puts  an  end  to  the  authority  of  one  partner  to 
bind  the  other;  it  operates  as  a  revocation  of  all  power  to  create  new  oon- 
tracts,  and  the  right  of  partners  as  such,  can  extend  no  further  than  to 
settle  the  partnership  concerns  already  existing,  and  distribute  the  re- 
maining funds;  and  this  ridit  may  be  restrained  by  the  delegation  of  this 
authority  to  one  partner.  {370} 

After  a  dissolution  of  a  partnership,  no  partner  can  create  a  cause  of  action 
a^nKt  the  other  partners,  except  by  a  new  authority  communicated  to 
him  for  that  purpose.  {373  { 

When  the  statute  of  limitations  has  once  run  against  a  debt,  the  cause  of  ao> 
tion  against  the  partnership  is  gone.  {373{ 

THIS  was  a  writ  of  error  to  the  seventh  Circuit  Court  of  the 
United  Slates,  for  the  district  of  Kentucky,  sued  out  by  the 
plaintiff  below ;  and  the  case  was  presented  for  the  considera- 
tion of  this  Court,  upon  a  bill  of  exceptions,  taken  by  the  plain- 
tifli'  in  error. 

An  action  of  assumpsit  was  instituted  against  Charles  Wil- 
kins,  Jonathan  Taylor,  James  Morrison,  Anthony  Butler,  and 
Isaac  White,  in  18^3.  The  defendants,  on  the  first  of  March 
1810,  by  articles  of  agreement,  under  their  respective  hands 
and  seals,  entered!  into  a  partnership,  for  the  purpose  of  manu- 
facturing and  vending  salt,  at  Saline^  near  the  Wabash,  in  the 
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then  Illinois  Territory,  under  the  firm  of  Jonathan  Taylor  8r 
Co.;  and  the  object  of  this  suit  is  the  recovery  of  about  twenty 
thousand  dollars,  claimed  to  be  due  on  the  sale  and  delivery  of 
castings,  to  that  value  or  amount  The  evidence  of  the  sale 
and  delivery  of  the  articles,  and  of  their  value,  was  completei 
and  the  questions  which  were  presented  to  the  Court,  by  the 
record,  were: — 1st  Upon  the  decision  of  the  Circuit  Court, 
against  the  admission  ot  a  deposition,  which  had  been  intended 
to  be  taken  in  conformity  with  the  provisions  of  the  Act  of  Con- 
gress of  the  24th  September  1789,  ch.  20,  and  in  reference  to  the 
taking  of  which  there  was  in  all  respects  a  compliance  with  the 
directions  of  the  Act,  with  the  exception,  that  the  deposition 
was  not  certified  to  have  been  reduced  to  writing  by  the  magis- 
trate, or  by  the  deponent  In  his  presence;  and, 

2dly.  On  the  exclusion  of  certain  testimony,  and  the  validity 
of  the  plea  of  the  statute  of  limitations,  upon  which  plea  the 
decision  of  the  Court  having  been  in  favour  of  the  defendants, 
a  verdict  and  judgment  was  rendered  for  them. 

All  the  facts  considered  as  proved  in  the  case,  aAd  also  the 
trritten  and  documet^ry  testimony  essential  to  a  full  under- 
standing of  the  case  are  stated  at  length  in  the  opinion  of  the 
Court,  delivered  by  Mr.  Justice  Story. 

The  case,  for  the  plaintiff  in  error,  was  presented  to  the  Court 
by  Mr.  Rowan,  atad  by  Mr.  Benton;  and  by  Mr.  Jones,  for  the 
defendants. 

For  the  plaintiff  in  error,  it  was  stated : — 

1st  The  Court  erred  in  excluding  the  evidence  offered  by 
tile  plaintiff,  to  take  the  case  out  of  the  statute  of  limitations. 

2d.  In  rejecting  the  deposition  of  John  Mockbee. 

1.  The  conversation,  proved  by  the  deposition  of  Patterson 
Baine,took  place  in  181 8-1  SI 9,  and  the  writ  was  issued  in  August 
1820;  and  the  language  of  Morrison,  one  of  the  defendants,  is 
sufficient  to  repel  the  plea  of  the  statute.  He  expressed  his 
willingness  "/o  settle  with  the  plaintiff^**  but  the  books  and  pa- 
pers of  the  concern  were  in  the  hands  of  Taylor.  He  said  **he 
was  anxious  that  the  plaintiff's  account  should  be  settled."  "I 
know  we  are  owing  you."  **I  am  getting  old,  and  I  wish  to 
have  the  business  settled.  He  proposed  to  give  the  plaintiff 
87,000,  in  satisfaction  of  the  claim. 

These  acknowledgments  are  sufficient,  on  authority,  to  main- 
tain this  suit  The  letters  of  Butler  contain  equivalent  and  simi- 
lar expressions.  The  letter  of  Morrison  has  the  same  operation. 
«  Camp.  11.  5  Bimu  573,  580,  582.  4  Johns.  468.  2  T.  R.  660. 
Lloyd  vs,  Maund,  2  Tctunt,  760,  in  which  a  new  trial  was  grant- 
ed, because  the  Judge  at  A7«  Prim  had  not  lefl  to  the  Jury  for 
their  construction,  a  letter  which  contained  an  admission  that 
tomething  was  due.  All  the  cases  go  to  establish  the  principle^ 
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that  where  an  acknowledgment  is  proved,  the  jury  are  the  pro- 
per judges  of  its  effect  The  Court  can  only  say,  whether  it  is 
relevant  to  the  subject  matter. 

Where  several  are  liable,  the  acknowledgment  of  one  will 
take  the  demand  out  of  the  statute,  6  John,  267.  2  Batfj  533. 
2  H,  B.  340.    2  Doug.  652.   3  Camp.  32.   2  Camp.  11. 

Every  partnership  is,  qmsi^  a  corporation,  and  every  indivi- 
dual in  the  firm  a  corporator,  they  having  no  power,  by  dissolu- 
tion of  the  same,  to  anect  the  rights  of  creditors,  and  they  con- 
tinue a  corporation  until  all  their  debts  are  paid.  Every  part- 
ner may  maintain  and  give  validity  to  the  contract  which  was 
entered  into  during  the  partnerships.  He  does  not  make  a 
new  contract  by  a  promise  after  the  dissolution  of  the  firm; 
but  only  continues  the  old  one.  The  whole  act,  when  one  acts. 
There  is  no  agency  of  one  partner  for  another,  but  for  the 
whole,  where  one  acts.  Secondly.  The  deposition  of  John 
Mockbee  was  taken  according  to  all  the  essential  requisites  of 
the  Act  of  Congress.  It  is  certified  to  have  been  taken  in 
the  presence  of  the  magistrate,  "  and  that  it  is  in  the  depo- 
nent's hand  writing;"  and  these  circumstances  show  a  conform- 
ity with  the  statute. 

Mr.  Jones,  for  the  defendants  in  error. 

The  question  in  this  case,  is  whether  the  statute  of  limita- 
tions shall  be  restored  to  its  original  meaning,  or  be  reduced, 
as  it  formerly  was  in  England,  to  a  nullity.  The  cases  erro- 
neously suppose  that  the  statute  proceeds  on  a  presumption  of 
a  debt.  The  rule  should  be,  that  the  acknowledgment  should 
be  such  as,  in  itself,  will  support  the  claim,  and  thus  render 
any  evidence  of  the  original  debt  unnecessary.  The  argument 
that  the  statute  only  prevents  the  remedy,  is  incorrect;  if  there 
is  no  remedy  there  is  no  debt. 

The  evidence  does  not  show  an  acknowledgment  of  a  debt, 
but  expressions  of  a  wish  to  buy  peace ;  and  if  propositions 
were  made  for  a  settlement,  they  having  been  rejected,  the 
transactions  of  the  parties  are  still  open.  The  original  doc- 
trine in  England  was,  that  there  should  be  a  new  consider- 
ation as  well  as  an  acknowledgment,  but  the  more  recent  cases 
require  an  acknowledgment  and  an  express  promise  to  pay^  Cle- 
mentson  vs.  Williams,  8  Cranchy  72.  Wetzell  vs.  Buzzard,  11 
JVheat.  309. 

There  are  decisions  upon  this  point  in  the  state  of  Kentucky, 
whose  statute  is  now  to  be  construed.  Hardin's  Hep,  302.  Har- 
rison vs.  Hanley,  1  Bibb^  445.  2  Bibb^  285.  3  Bibb,  271. 

2.  Whether  the  acknowledgment  of  a  retired  partner  will 
bind  the  other  partners  ?  The  acts  of  a  partner,  bind  the  part- 
nership during  its  continuance,  because  each  partner  is  the 
3(gent  of  the  firm;  Whitcomb  and  Whiting,  2  Doug.  625.  After 
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dissolution,  payment  to  the  out  going  partner  is  invalid.  Mon- 
tague on  Partnerships^  127.  The  acknowledgment  of  a  part- 
ner to  take  a  case  out  of  the  statute,  is  a  new  contract,  and 
therefope  cannot  operate,  if  made  after  dissolution,  Montague^ 
on  Part,  125,  127.  Watson  on  Part.  448.  Jackson  r«.  Fairbanks, 
d  H.  Black,  340.  1  Bam.  Mid.  463.  NorrU  Peake's  Evidence 
423.  Wood  vs.  Braddick,  1  Tauntony  104. 

Secondly.  The  deposition  of  John  Mockbee  was  properly 
rejected.  Depositions  taken  under  the  Act  of  Congress  are 
ex  parte^  and  the  form  established  by  law  must  be  strictly  com* 
plied  with.  The  Act  requires  that  the  deposition  shall  be 
written  by  the  Judge  or  Justice  taking  i/,  or  written  by  the  wit- 
ness in  his  presence.  This  cannot  be  inferred,  and  must  be  stat- 
ed in  the  certificate. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. 

This  cause  comes  before  us,  upon  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  District  of  Kentucky.  The  original  action 
was  brought  by  the  plaintiffs  in  error,  against  the  defendants, 
on  the  16th  of  August  1820;  to  recover  the  value  of  certain 
iron  castings,  sold  and  delivered  to  them  by  the  plaintiff.  The 
defendants  pleaded  non  assumpserunty  and  mm  assun^seruniyvriih- 
in  five  years;  (the  latter  being  the  time  prescribed  by  the  Ken- 
tucky statute  of  limitations,  in  cases  of  this  nature;)  upon 
which  pleas,  the  parties  were  at  issue;  and  at  the  trial,  a  ver- 
diet  was  returned  by  the  jury  for  the  defendants;  upon  which, 

i'udgment  passed  in  their  favour.  A  bill  of  exceptions  was  ta- 
ten  to  certain  points,  ruled  by  the  Circuit  Court  at  the  trial ; 
and  the  validity  of  these  exceptions,  has  constituted  the  ground 
of  the  argument  for  the  reversal,  which  has  been  insisted  on 
in  this  Court. 

The  first  objection  urged,  is  the  exclusion  of  the  deposition 
of  a  Mr.  Mockbee,  which  was  offered  by  the  plaintiff  as  testi- 
mony in  the  cause.  The  reason  assigned  for  the  exclusion,  is, 
that  there  was  no  proof  by  the  certificate  of  the  magistrate,  or 
otherwise,  that  the  deposition  was  reduced  to  writing,  in  the 
presence  of  the  magistrate.  This  is  a  point  altogether  depend- 
ant upon  the  construction  of  the  Act  of  Congress  of  the  4th  of 
September  1789,  ch.  20;  under  the  authority  of  which  the  de^ 
position  purports  to  be  taken.  The  authority  to  take  testimo- 
ny in  this  manner,  being  in  derogation  of  the  rules  of  the  com- 
mon law,  has  always  been  construed  strictly;  and,  therefore,  it 
is  necessary  to  establish,  that  all  the  requisites  of  the  law 
have  been  complied  with,  before  such  testimony  is  admissible. 
The  Act  of  Congress  provides,  "  That  every  person  deposing 
as  aforesaid,  shall  be  carefully  examined  and  cautioned,  and 
sworn  or  affinn<*d,  to  testify  xhv.  whole  truth,  and  shall  sub- 
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scribe  the  testimony  by  him  or  her  given,  after  the  same  shall 
reduced  to  writing;  which  shall  be  done  only  by  the  magis- 
trate, taking  the  deposition,  or  by  the  deponent  in  his  presence* 
And  the  deposition,  so  taken,  shall  be  retained  by  such  magis- 
trate, until  he  deliver  the  same  with  his  own  hand  into  the 
Court  for  which  they  are  taken;  or  shall,  together  with  a  cer- 
tificate of  the  reasons  as  aforesaid  of  their  being  taken,  and  of 
the  notice,  if  any  was  given  to  the  adverse  party,  be  by  him  the 
said  magistrate,  sealed  up,  and  directed  to  such  Court ;  and 
remain  under  his  seal,  until  opened  in  Court." 

Without  doubt,  the  certificate  of  the  magistrate  is  good  evi- 
dence of  the  facts  stated  therein,  so  as  to  entitle  the  deposition 
to  be  read  to  the  jury;  if  all  the  necessary  facts  are  there  sufii* 
ciently  disclosed.  It  is  not  denied,  that  the  reducing  of  the 
deposition  to  writing,  in  the  presence  of  the  magistrate,  is  a 
fact  made  material  by  the  statute,  and  that  proof  of  it,  is  a  ne* 
cessary  preliminary  to  the  right  of  introduci&g  it  at  the  triaL 
But  it  is  supposed  that  sufficient  may  be  gathered  by  intend- 
ment from  the  certificate  of  the  magistrate,  to  justify  the  pre- 
sumption that  it  was  done.  The  certificate  is  in  these  words  x 
^*  State  of  Tennessee,  Dickson  County,  ss.  At  Charlotte,  in 
said  County,  on  the  fourth  day  of  July  1822,  before  me,  James 
M.  Ross,^  Justice  of  the  peace,  and  one  of  the  Judges  of  the 
County  Court  of  Dickson  County;  came,  personally,  John 
Mockbee,  being  about  the  age  of  fifty-one  years,  and  aiter  be- 
ing carefully  examined  and  cautioned,  and  sworn,  to  testify  the 
whole  truth,  did  subscribe  the  foregoing  and  annexed  deposi- 
tion, after  the  same  was  reduced  to  writmg,  by  him  in  his  own 
proper  hand."  The  certificate  then  proceeds  to  state  the  rea- 
son for  taking  the  deposition,  &c.  in  the  usual  form.  It  is  re- 
markable that  the  certificate  follows  throughout,  with  great  ex- 
actness of  terms,  every  requisition  in  the  statute,  with  the  ex- 
ception as  to  the  deposition  being  reduced  to  writing  in  the 
presence  of  the  magistrate;  and  it  is  scarcely  presumable,  that 
this  was  accidentally  omitted.  At  all  events,  every  word  in 
the  certificate  may  be  perfectly  true,  and  yet,  the  deposition 
may  not  have  been  reduced  to  writing  in  the  magistrate's  pre- 
sence. If  this  be  so,  then  there  can  arise  no  lust  presump- 
tion in  favour  of  it  And  we  think,  in  a  case  of  this  nature; 
where  evidence  is  sought  to  be  admitted,  contrary  to  the  rules 
of  the  common  law ;  something  more  than  a  mere  presump- 
tion, should  exist  that  it  was  rightly  taken.  There  ought  to 
be  direct  proof,  that  the  requisitions  of  the  statute  have  been 
fully  complied  with.  We  arc  therefore  of  opinion  that  the  de- 
position was  properly  rejected. 

The  more  important  question  in  the  cause,  is  that  relative 
to  the  evidence  introduced  to  repel  the  plea  of  the  statute  of 
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limitations.  In  the  course  of  the  Xrigl,  the  pbdntiiF  read  to  the 
wry  certain  articles  of  copannership,  made  between  the  de> 
mdants  in  March  18^0}  whereby  the  defendants  entered  into 
a  joint  trade  and  partnership,  in  the  manufacturing  of  salt,  at 
a  place  known  by  the  name  of  the  United  States'  Saline,  near 
Ihe  Wabash  River  within  the  Illinois  Territory,  for  the  term 
of  three  years,  then  next  ensuing,  under  the  style  of  Taylor, 
Wilkins  &  Co.  He  also  gave  evidence,  that  large  quantities  of 
iron  castings  had  been  sold  and  delivered  by  him  to  the  compa- 
ny, during  the  term  of  the  copartnership.  He  then  introduced 
the  testimony  of  one  Patterson  Baine,  who  stated,  that  some 
time  in  the  year  1818,  or  1819,  the  phdntifl^  Bell,  came  to  his 
kouse,  in  Lexington,  and  stated,  that  he  had  again  come  up, 
to  endeavour  to  get  the  amount  of  his  account  from  the  de- 
l^auts.  He  requested  the  witness  to  go  with  the  plaintiff  to 
CoL  Morrison'&t  (one  of  the  defendants,)  on  that  busmess.  The 
witness  went.  The  plaintiff  and  Morrison  had  a  good  deal  of 
conversation,  on  the  subject  of  the  plaintiff's  account  against 
the  Saline  Company  for  metal  furnished,  which  is  not  recol- 
lected by  the  witness.  The  witness  recollects,  that  Morrison 
stated,  that  the  books  and  papers  relative  to  the  plaintiff's  claim 
were  in  the  hands  of  Jonathan  Taylor,  (one  of  the  defendants,) 
which  put  it  out  of  his  power  to  settle  the  account  at  that  time, 
and  expressed  a  willingness,  but  for  that  reason,  to  settle  with  the 
^intiff.  The  plaintiff  bade  him  good  bye,  and  declared  that 
that  was  the  last  time  he  should  ever  apply  for  a  settlement  of 
his  account  The  plaintiff  then  left  the  house  of  Morrison, 
and  returned  with  the  witness  to  his  house,  where  he  remained 
until  after  breakfast  on  the  next  day; — that  shortly  after  break- 
last,  Morrison  came  to  the  house  of  the  witness,  and  said  to  Bell, 
(the  plaintiff,)  that  he  was  very  anxious,  that  his,  (the  plain* 
tiff's)  account,  should  be  settled;  adding,  **I  know  we  are  ow- 
uig  you,  and  I  am  anxious  it  should  be  settled."  He  then  men- 
tioned to  the  plaintiff,  that  he,  (Morrison,)  was  getting  old, 
and  did  not  like  to  have  such  things  hanging  over  him,  and 
wished  to  have  the  business  settled,  and  to  have  done  with  it. 
He  then  proposed  to  give  the  plaintiff  seven  thousand  dollars, 
and  close  the  business.  The  plaintiff  refused  to  take  it,  and 
they  parted; — that  no  account,  or  papers  of  any  kind,  were 
shown  or  produced  by  Bell,  at  the  time  of  these  conversations 
with  Morrison ;  but  he  understood  the  conversations  to  relate 
to  the  claim  for  castings,  furnished  by  him  to  the  company 
of  Taylor,  Wilkins  and  others.  The  witness  observed  to  the  » 
piaintUT,  after  Morrison's  departure,  that  he  should  have  taken 
Morrison's  offer;  that  ^^a  half  loaf  was  better  than  no  bread.'* 
The  plaintiff  also  introduced  certain  letters  written  by  Morri- 
son and  Butler,  (two  of  the  defendants,)  to  him.  The  first  was 
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a  letter  from  Morrison,  dated  2d  of  October  1814;  and  it  cofl» 
tains,  among  others,  the  following  expressions       I  wisM 
whatever  is  due  to  you  should  be  paid;— I  have  once  more  tn 
ask  you  to  follow  the  advice  I  am  about  to  offer,  viz :  to  come 
Up  here,  without  delay,  (as  CoL  Butler  may  be  soon  ordered 
off,)  and  I  cannot  believe  your  present  suit  will  answer  any  pur- 
pose," &c.  &c.      It  is  not  our  wish  to  keep  from  you,  wiiat- 
ever  may  be  your  just  due.  We  have  sent  for  the  company 
books,  some  two  or  three  weeks  since;  they  will  come  to  Louis- 
ville by  water;  and  on  your  and  Mr.  Wheatley's  being  there^ 
I  have  no  doubt  but  your  account  can  be  adjusted;  and  that^ 
more  to  your  satisfaction,  than  it  ever  can  be  from  the  result 
of  your  suit,"  Sec.  ^^I  wish  your  account  settled;  and,  I  have 
no  hesitation  in  saying,  on  your  coming  here,  it  will  be  done.**" 
The  next  was  a  letter  from  Builer,  dated  26th  October  18ir,  in 
which  he  informs  the  plaintiff,  that,  on  the  20th  of  November, 
Messrs.  Morrison  and  Wilkins  will  be  at  Hopkinsville,  "for 
the  purpose  of  adjusting  some  of  the  affairs  ot  the  old  Saline 
Company,"  &c.;  and  desires  that  he  "will  be  present,  in  or- 
der that  a  settlement  may  be  effected,  if  possible,  of  the  ac- 
count which  you,  (he,)  set  up  against  the  company."  The 
next  is  from  Butler,  dated  the  8th  of  November  1817,  again 
mentioning  the  intended  meeting  on  the  20th  of  November,^ for 
the  purpose  of  adjusting  our  old  account  with  you;"  and  he 
adds,  "I  hope,  thei'efore,  you  will  be  at  Hopkinsville,  for 
the  purpose  of  enabling  us  to  settle  this  old  affair,  to  which,  I 
am  sure,  all  must  be  most  anxious."  The  next  is  from  Butler, 
dated  23d  of  October  1818,  in  which  he  alludes  to  a  complaint 
made  by  the  plaintiff,  of  Butler's  absence  from  home  on  the 
5th  of  the  same  month,  when  the  plaintiff  called  there,  and  re- 
minds the  plaintiff  of  a  conversation  they  had  at  the  Green- 
ville Springs,  "  about  a  day  of  meeting  to  adjust  the  account 
between  the  former  Saline  Company  and  yourself,"  and  ex* 
cuses  himself  for  his  absence.   He  adds,  "  I  have  now.  Sir, 
attended  at  three  places,  upon  three  appointments  made  by  your- 
self and  myself,  without  being  able  to  have  a  meeting,  &c.  If 
it  would  suit  you  to  be  at  Frankfort,  during  the  sitting  of  the 
legislature,  we  might  possibly  come  to  some  understanding  on 
the  subject "  The  next  is  a  letter  from  Jonathan  Taylor,  (one 
of  the  defendants,)  to  the  plaintiff,  dated  13th  March  1818,  in 
which  he  says,  ^  I  received  a  letter  last  Monday  from  CoL  But- 
ler, inviting  me  to  attend  an  appointment  with  you  at  Hopkins- 
ville, on  the  26th  of  this  month,  for  the  purpose  of  adjusting 
the  old  company  account   1  shall  endeavour  to  attend  at  that 
time,  when,  if  we  cau  make  an  arrangement,  equally  mutual,  for 
the  metal  I  may  hereafter  want,  it  can  be  done."  Other  letters 
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of  Taylor  were  read  in  evidence,  but  they  all  bear  date  in  the 
years  1811,  and  1812. 

'  It  was  further  proved,  that  the  plaintiff  was  present  in  1814, 
irhen  the  Saline  and  improvements  were  delivered  over  to 
Bates,  the  succeeding  lessee;  and  that  the  plaintiff  was  then 
apprized,  that  the  term  of  the  defendants,  as  lessees,  had  ter- 
minated. After  the  evidence  on  the  part  of  the  plaintiff  was 
closed,  the  defendants*  counsel  moved  the  Court  to  exclude  the 
testimony  of  Patterson  Baine,  and  all  the  letters  bearing  date 
within  five  years  before  the  bringing  of  this  suit,  offered  by  the 
plaintiff,  to  show  a  promise  on  the  part  of  the  defendants,  or 
any  one  of  them,  or  any  member  of  said  firm  or  partnership^ 
within  five  years  next  before  the  commencement  of  this  suit; 
and  the  Court  so  excluded  from  the  jury  the  evidence  of  the 
aud  Bane,  and  all  the  letters  dated  within  five  years  aforesaid, 
taiding  to  prove  a  promise  in  five  vears,  next  before  the  com- 
mencement of  this  suit,  by  the  defendants,  or  either  of  them, 
or  any  member  of  said  firm  or  partnership,  as  prayed  by  the 
defendants'  counsel;  and  decided,  that  "  there  was  no  sufficient 
evidence  or  admissions  by  the  defendants,  or  either  of  them, 
or  any  member  of  said  firm  or  partnership,  to  prove  such  a 
promise,  in  five  years  before  the  commencement  of  this  suit, 
as  would  take  the  case  out  of  the  statute  of  limitations,  or 
should  be  left  to  the  jury,  as  conducing  to  that  effect."  To 
which  opinion  of  the  Court  the  plaintiff  filed  his  bill  of  excep- 
tion^; and  the  correctness  of  this  opinion  has  constituted  the 
main  ground  of  the  elaborate  argument  at  this  bar. 

Two  points  are  necessarily  involved  in  the  discussion  of  this 
opinion.  The  first  is,  whether  the  evidence  so  excluded,  (sup- 
posing it  to  be,  in  all  other  respects,  unobjectionable,)  was  com- 
petent, in  point  of  law,  to  have  been  left  to  the  jury  to  infer  a 
promise  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions. The  second  is,  whether,  supposing  it  would  be  compe- 
tent, in  ordinary  cases,  the  fact  that  it  was  the  acknowledgment 
or  promise  of  one  partner,  after  the  dissolution  of  the  partner- 
ship, did  not  justify  its  exclusion^  as  incompetent  evidence  to 
hind  the  other  partners. 

The  statute  of  limitations  of  Kentucky,  is  substantially  the 
nme  with  the  statute  of  21  of  James,  ch.  16,  with  the  excep- 
tion, that  it  substitutes  the  term  of  five  years  instead  of  six. 
The  English  decisions  have,  therefore,  been  resorted  to,  upon 
|he  present  occasion,  as  illustrative  of  the  true  construction  of 
the  statute,  and,  in  this  view,  are  doubtless  entitled  to  great 
consideration.  They  are  not,  however,  and  cannot  be  consi- 
dered as  conclusive  authority,  upon  the  construction  of  the  sta- 
^te  passed  by  a  state,  upon  the  like  subject ;  for  this  justly  be- 
longs to  the  local  state  tribunal?,  whose  rules  of  interpreta- 
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lion  must  be  presamed  to  be  founded  upon  a  more  just  and  ao 
curate  view  of  their  own  jurisprudence,  than  those  of  any  fi>* 
reig:n  tribunal,  however  respectable.  If,  therefore  upon  exa- 
mination it  shall  be  found,  that  the  doctrines  of  the  Kentucky 
Courts,  upon  this  subject,  are  irreconcilable  with  those  deduce 
ed  from  the  statute  of  James,  this  Court  would,  in  conformity 
with  its  general  practice,  follow  the  local  law,  and  administer 
the  same  justice  which  the  stale  Court  would  administer  be- 
tween the  same  parties. 

It  has  often  been  matter  of  regret,  in  modem  times,  that,  in 
the  construction  of  the  statute  of  limitations,  the  decisions  had 
not  proceeded  upon  principles  better  adapted  to  carry  into  ef- 
fect the  real  objects  of  the  statute;  that,  instead  of  being  view* 
ed  in  an  unfavourable  light,  as  an  unjust  and  discreditable  de* 
fence,  it  had  received  such  support,  as  would  have  made  it^ 
what  it  was  intended  to  be,  emphatically,  a  statute  of  repose. 
It  is  a  wise  and  beneficial  law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt,  from  lapse  of  time^ 
Dut  to  afford  security  against  stale  demands,  after  the  true  state 
of  the  transaction  may  have  been  forgotten,  or  be  incapable  of 
explanation,  by  reason  of  the  death  or  removal  of  witnesses. 
It  has  a  manifest  tendency  to  produce  speedy  settlements  of  aor 
counts,  and  to  suppress  those  prejudices  which  may  rise  up  at 
a  distance  of  time,  and  baffle  every  honest  effort  to  counteract 
or  overcome  them.  Parol  evidence  may  be  offered  of  can* 
fcssions,  (a  species  of  evidence  which,  it  has  been  often  ob- 
served, it  is  hard  to  disprove,  and  easy  to  fabricate,)  applicable 
to  such  remote  times,  as  may  leave  no  means  to  trace  the  na- 
ture, extent,  or  origin  of  the  claim,  and  thus  open  the  way  to 
the  most  oppressive  charges.  If  we  proceed  one  step  further, 
and  admit  that  loose  and  general  expressions,  from  which  a 
probable  or  possible  inference  may  be  deduced  of  the  acknow- 
ledgment of  a  debt,  by  a  Court  or  jury;  that,  as  the  language 
of  some  cases  has  been,  any  acknowledgment,  however  slightf 
or  any  statement  not  amounting  to  a  denial  of  the  debt;  that 
any  admission  of  the  existence  of  an  unsettled  account,  with- 
out any  specification  of  amount  or  balance,  and  however  indc- 
temiinate  and  casual,  arc  yet  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  and  to  let  in  evidence,  alUmde^  to 
establish  any  debt,  however  large,  and  at  whatever  distance  of 
time;  it  is  easy  to  perceive,  that  the  wholesome  objects  of  the 
statute,  must  be,  in  a  great  measure,  defective;  and  the  statute 
virtually  repealed. 

The  English  decisions  upon  this  subject,  have  gone  great 
lengths — greater,  indeed,  in  our  judgment,  than  any  sound  in- 
terpretation of  the  statute  will  warrant;  and,  in  some  instan- 
ces, to  an  extent  which  is  irreconcilable  with  any  just  princi- 
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pie*  There  appears,  at  present,  a  disposition  on  the  part  of 
the  English  Courts  to  retrace  their  steps;  and,  as  far  as  they 
nay,  to  bring  back  the  doctrine  to  sober  and  rational  limits. 
The  American  Courts  have  evinced  a  like  disposition.  In  the 
recent  case  of  Bangs  vs.  Hall,  2  Picker.  Rep.  368,  the  principal 
cases  were  reviewed  by  the  Supreme  Court  of  Massachusetts ; 
and  it  was  held,  that  to  take  a  case  out  of  the  statute,  there 
must  be  an  unqualified  acknowledgment,  not  only  of  the  debt 
at  originally  due,  but  that  it  continues  so;  and  if  there  has  been 
a  conditional  promise,  that  the  condition  has  been  performed 
— ^  doctrine,  quite  as  comprehensive,  has  been  asserted  in  the 
Supreme  Court  of  New- York.  The  subject  was  much  consi- 
dered in  the  case  of  Sands  v$.  Gelston,  15  Johns.  Rep.  51 1, 
where  Mr.  Chief  Justice  Spencer,  in  delivering  the  opinion  of 
the  Court,  said,  that  if  at  the  time  of  the  acknowledgment 
of  the  existence  of  the  debt,  such  acknowledged  is  qualified 
in  a  way  to  repel  the  presumption  of  a  promise  to  pay,  it  will 
not  be  evidence  of  a  promise  sufficient  to  revive  the  debt,  and 
take  it  out  of  the  statute."  In  consonance  with  this  principle, 
tile  same  Court  has  held,  that  if  the  acknowledgment  be  ac- 
companied with  a  declaration  that  the  party  intends  to  rely  on 
the  statute  as  a  defence,  such  an  acknowledgment  is  wholly  in- 
■nfficient"*  In  the  case  of  Clemen tson  vs.  Williams,  8  Cranch^ 
7S|  this  Court  expressed  the  opinion  that  the  decisions  on  this 
subject  had  gone  full  as  far  as  they  ought  to  be  carried,  and 
that  the  Court  was  not  inclined  to  extend  them;  that  the  sta- 
tute of  limitations  was  entitled  to  the  same  respect  with  other 
statutes,  and  ought  not  to  be  explained  away.  In  that  case,  an 
attempt  was  made  to  charge  a  partnership,  by  an  acknowledg- 
ment made  after  its  dissolution,  by  one  of  the  partners,  when 
an  account  was  presented  to  him,  that  the  account  was  due, 
and  he  supposed  it  had  been  paid  by  the  other  partner,  but  he 
had  not  paid  it  himself,  and  did  not  know  of  its  being  ever 
paid."  It  was  held,  that  this  was  not  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute.  The  Chief  Justice, 
in  delivering  the  opinion  of  the  Court,  said,  in  this  case  there 
28  no  promise,  conditional  or  unconditional,  but  a  simple  ac- 
knowledgment. This  acknowledgment  goes  to  the  original 
justice  of  the  account.  But  this  is  not  enough.  The  statute 
•f  limitations  was  not  enacted  to  protect  persons  from  claims 
fictitious  in  Uieir  origin,  but  from  ancient  claims,  whether  well 
Of  ill  founded,  which  may  have  been  discharged,  but  the  evi- 
dence of  discharge  may  be  lost.  It  is  not  sufficient  to  take  the 
cftse  out  of  the  Act,  that  the  claim  should  be  proved,  or  be  ac« 

*  See  also  Brown  w.  Campbell,  1  ^re,  &  Rfiwk^  176,  Tries  vn.  Bo}se^ 
let,  9  Serg.  U  Rmok,  128. 
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knowledgccl  to  have  been  originally  just ;  the  acknowledgmdH 
must  go  to  the  fact,  that  it  is  still  due." 
.  In  the  case  of  Wetzell  vs.  Bussard,  11  fVheat.  309,  the  sub- 
ject again  came  before  this  Court;  and  the  English  and  Ame- 
rican authorities  /were  deliberately  examined.  The  Court  there 
expressly  held,  that  ^  an  acknowledgment  which  will  revive 
the  original  cause  of  action,  must  be  unqualified  and  uncondi- 
tional. It  must  show,  positively,  that  the  debt  is  due,  in  whole 
or  in  part.  If  it  be  connected  with  circumstances,  which  in 
any  manner  affect  the  claim,  or  if  it  be  conditional,  it  maj 
amount  to  a  new  assumpsit^  for  which  the  old  debt  is  a  sufiUci- 
ent  consideration;  or,  if  it  be  construed  to  revive  the  original 
debt,  that  revival  is  conditional,  and  the  performance  of  die 
condition,  or  a  readiness  to  perform  it,  must  be  shown." 

We  adhere  to  the  doctrine  thus  stated,  and  think  it  the  only 
exposition  of  the  statute,  which  is  consistent  with  its  true  ol>' 
ject  and  import.  If  the  bar  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,  as  a  new  cause  of  ac- 
tion, ought  to  be  proved  in  a  clear  and  explicit  manner,  and  be 
in  its  terms  unequivocal  and  determinate ;  and,  if  any  condi- 
tions are  annexed,  they  ought  to  be  sho>vn  to  be  performed* 

If  there  be  no  express  promise,  but  a  promise  is  to  be  raised 
by  implication  of  law  from  the  acknowledgment  of  the  party, 
such  acknowledgment  ought  to  contain  an  unqualified  and  di- 
rect admission  of  a  previous,  subsisting  debt,  which  the  party 
is  liable  and  willing  to  pay.  If  there  1>e  accompanying  cir- 
cumstances, which  repel  the  presumption  of  a  promise  or  in- 
tention to  pay ;  if  the  expressions  be  equivocal,  vague,  and  in- 
determinate, leading  to  no  certain  conclusion,  but  at  best  to 
probable  inferences,  which  may  affect  different  minds  in  differ- 
ent ways;  we  think  they  ought  not  to  go  to  a  jury  as  evidence 
of  a  new  promise  to  revive  the  cause  of  action.  Any  other 
course  would  open  all  the  mischiefs  against  which  the  statute 
ivas  intended  to  guard  innoci.nt  persons,  and  expose  them  to 
the  dangers  of  being  entrapped  in  careless  conversations,  and 
betrayed  by  perjuries.  ' 

It  may  be  that  in  this  manner  an  honest  debt  may  sometimes 
be  lost,  but  many  unfounded  recoveries  will  be  prevented ;  and 
viewing  the  statute  in  the  same  light,  in  which  it  was  viewed 
by  English  Judges  at  an  early  period,  as  a  beneficial  law,  on 
which  the  security  of  all  men  depends,  we  think  its  provbions. 
ought  not  to  be  lightly  overturned ;  and  that  no  creditor  has 
a  right  to  complain  of  a  strict  construction,  since  it  is  only 
by  his  own  fault  and  laches,  that  it  can  be  brought  to  bear  in- 
juriously upon  him.  And,  if  the  early  interpretation  had  been 
adhered  to,  that  nothing  but  an  express  promise  should  take 
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tl  case  out  of  the  statute,  it  is  far  from  being  certain,  that  it 
would  not  have  generally  been  in  promotion  of  justice. 

But  the  present  case  is  not  left  to  be  determined  solelv  upon 


ions  of  the  Kentucky  Courts,  upon  the  construction  of  their 
own  statute  of  limitations,  which,'  if  they  differed  from  those  of 
other  Courts,  would,  as  matter  of  local  law,  govern  this  Court 
upon  the  present  occasion.  In  the  construction  of  local  sta- 
tutes we  have  been  in  the  habit  of  respecting  and  following  the 
judgments  of  the  local  tribunals. 


The  first,  and  leading  case,  is  Bell  V8.  Rowlands  Adminis- 
trators, in  Hardin's  Reports,  301.  In  that  case,  the  defendant 
made  an  acknowledgment,  **  that  he  had  once  owed  the  plain- 
tiff, but  he  supposed  his  brother  had  paid  it,  in  Virginia,  (the 
place  where  the  original  transaction  took  place,  in  the  year 
1785;)  and  if  his  brother  had  not  paid  it,  he  owed  it  yet."  The 
Court  held  that  the  acknowledgment  was  not  sufficient  to  take 
the  case  out  of  the  statute;  that  the  defendant  was  not  bound 
to  prove  that  his  brother  had  not  paid  the  debt;  that  the  law 
would  imply  a  promise,  only,  where  the  party  ought  to  pro- 
mise; and  that  the  defendant  ought  not  to  have  promised,  un- 
der the  circumstances  of  that  case,  to  pay  a  debt  which  he 
supposed  to  be  paid.  But  the  general  reasoning  of  the  Court, 
which  is  drawn  up  with  great  clearness  and  force,  goes  much 
farther.  The  Court  said,  that  the  English  decisions  were  not 
obligatory  upon  them,  in  the  construction  of  their  own  statute, 
although  similar  in  its  provisions  to  the  English  statute ;  and 
that  so  far  as  they  had  gone  upon  nice  refinements,  for  the  pur- 
pose of  evading  the  statute,  they  must  be  disregarded.  If 
the  slightest  acknowledgment;  if  strained,  constructive  ac- 
knowledgments and  promises,  are  held  sufficient;  it  must  mul- 
tiply litigation,  produce  endless  uncertainty,  and  it  is  to  be 
feared,  a  fruitful  crop  of  perjuries. 

Slight  circumstances,  and  a  man's  loose  expressions,  would  be 
construed  into  a  full  acknowledgment  of  the  debt,  when  he 
himself  neither  intended  to  make,  nor  understood  himself  as 
making  any  acknowledgment  at  all.  Instances  of  this  sort  are 
frequent  in  the  books ;  but  the  example  is  too  dangerous  to  be 
countenanced.  And  the  Court  further  declared,  **upon  the 
whole,  we  are  of  opinion  that  the  only  safe  rule  that  can  be 
adopted,  capable  or  any  reasonable  certainty,  is,  that  in  order 
to  take  the  case  out  of  the  statute  of  limitations,  an  express  ac- 
knowledgment of  the  debt,  as  a  debt  due  at  the  time,  coupled 
with  the  original  consideration ;  or  an  express  promise  to  pay 
it;  must  be  proved  to  have  been  made,  within  the  time  pre- 
scribed by  the  statute. 
There  was  another  point  in  the  case,  deserving  of  notice, 
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vhich  was,  whether  the  Court  ougnt  to  have  instructed  the 
jury  as  to  the  law  of  the  case,  and  then  have  left  it  with  them 
to  determine,  whether  an  acknowledgment  of  the  debt,  and  a 
promise  to  pay  it,  had  been  proved  to  have  been  made  within 
the  five  years;  upon  which  it  was  held,  that  it  was  competent 
for  the  Court,  either  to  do  so,  or,  (as  it  did  in  that  case,)  ta- 
king the  whole  of  the  evidence  on  the  part  of  the  plaintilT  as 
true,  and  the  facts  sworn  to  by  the  witnesses  as  sufficiently 
proved,  to  instruct  the  jury  as  to  the  law  arising  upon  those 
facts. 

This  case  has  never  been  departed  from  in  Kentucky,  and 
has  been  freauently  recognised.  In  Harrison  vs,  Handley,  (I 
Bibb  R.  443,)  the  plaintiff,  to  take  the  case  out  of  the  statute, 

Jroduced  a  witttess,  who  swore,  that  some  time  in  May  or 
une  1796,  he  presented  an  account  to  W.  H.  (the  defendant) 
amounting  to  JC25(),  or  J£2i60;  that  H.  objected  to  certain  ar- 
ticles in  the  said  account;  and  after  the  said  articles  were 
stricken  out  of  the  account;  H.  then  acknowledged,  it  tooi  aU 
right.  The  Court  below  ruled  that  this  was  such  an  acknow- 
ledgment as  took  the  case  out  of  the  statute,  but  the  decision 
was  reversed  by  the  Court  of  Appeals.  Mr.  Chief  Justice 
Bibb,  in  delivering  the  opinion  of  the  Court,  adverted  to  the 
case  of  Bell  vs.  Rowlands  administrators;  and  recognised  its 
authority  in  the  fullest  terms.  And  after  expressing  a  doubt, 
whether  an  implied  promise  would  not  be  barred  by  the  statute, 
he  proceeded  to  say,  Be  that  as  it  may,  mere  loose  express 
sions  and  vague  acknowledgments  will  not  suffice.  The  ac- 
knowledgment from  which  the  law  is  to  raise  a  promise,  con- 
trary to  the  provisions  of  the  statute,  must  be  clear  and  ex- 
press, where  the  mind  is  brought  directly  to  the  point,  debt  or 
no  debt,  at  the  present  time;  not  whether  the  debt  was  once 
an  existing  debt.  That  the  law  will  argumentatively  make  it 
a  debt,  in  praesenti,  if  the  party  does  not  in  his  acknowledg- 
ment say  it  is  not,  or  prove  payment ;  is  a  proposition,  that 
cannot  be  granted  in  opposition  to  the  provisions  of  the  sta- 
tute. Where  the  limitation  has  run,  to  get  clear  of  iU  the 
whole  burthen  of  proof  is  thrown  on  the  plaintiff,  to  prove  a 
good  and  subsisting  debt^  and  a  promise  to  pay  within  the  period 
prescribed  to  his  action.  The  acknowledgment  of  H.  does 
not  come  up  to  this  requisition.  There  was  no  express  pro- 
mise to  pay ;  there  was  no  express  acknowledgment  of  a  then 
subsisting  debt;  there  was  no  assent  to  pay.  ^H.  then  ao* 
knowledged  the  amomit  was  all  rights"  is  too  loose,  vague,  and 
indefinite  an  acknowledgment  to  revive  a  transaction,  and  put 
it  under  investigation  again,  after  the  law  had  closed  it.  That 
the  amount  was  right,  could  be  true,  and  might  well  be  acr 
knowledgedt  if  the  articles  had  been  truly  noted  notwithstai|d- 
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ing  the  party  might  have  paid  it,  or  waa  unwilling  to  ackiow- 
ledge  it  as  a  debt  then  subsisting;  and  that  is  the  point  to 
which  an  express  acknowledgment  should  have  been  proved." 
This  is  certainly  a  very  strong  case  to  illustrate  the  nilei  adopt* 
ed  in  Kentucky. 

In  Gray  vs,  Lawridge  (2  Bibb  R,  S84,)  it  was  proved  on  the 
trial,  that  the  party  had  admitted  the  justice  of  the  account 
within  five  years,  and  that  it  might  ^o  in  discharge  of  the  in* 
terest  due  on  a  bond  of  the  defendant,  on  which  the  suit  was 
brought  by  the  plaintiff.  The  witness  did  not  know  the  par- 
ticular items  of  the  account,  nor  the  amount  thus  acknowledg- 
ed by  the  plaintiff.  The  Court  held,  thai  the  acknowledgment 
did  not  go  further,  than  that  the  demand  should  be  allowed  in 
payment  of  the  interest ;  and  that  so  much  as  the  party  could 
Show  of  a  debt  due  to  him  not  exceeding  the  amount  of  the  inter- 
eti  then  due,  was  taken  out  of  the  statute,  and  no  further.  In 
Ormsby  vs.  Letcher,  (3  Bibb  R.  26d,)  it  was  decided^  that  an 
agreement  of  the  defendant  within  five  years,  that  a  settlement, 
made  with  the  brother  of  the  defendant  should  be  subject  to 
the  examination  of  either  party,  did  not  take  the  case  out  of 
the  statute.  It  may  be  inferred,  that  it  was  a  settlement  of 
accounts  between  the  parties,  and  that  the  action  was  brought 
^  Ibr  the  balance  due  to  the  plaintiff;  although  the  report  does 
not  so  state.  The  Court  said,  this  agreement  does  not  con- 
tain an  acknowledgment  of  a  subsisting  demand,  and  a  promise 
to  pay  in  consideration  thereof."  The  language  of  this  case,  as 
well  as  that  in  Harrison  vs.  Handley,  might  lead  to  the  im* 
inression,  that  the  Court  thought  that  an  acknowledgment  of  a 
subsisting  debt,  was  not  alone  sufficient;  but  that  there  must  be 
also  a  promise  to  pay  the  debt  But,  perhaps  it  is  more  cor- 
rect to  construe  it  as  importing  no  more  than  that  there  must 
be  such  an  acknowledgment,  coupled  with  circumstances,  from 
which  a  promise  to  pay  wouki  naturally  and  irresistibly  be 
implied. 

These  are  all  the  decisions,  which  we  have  met  with  in  the 
Kentucky  Reports  on  this  point.  They  evince  a  strong  dispo- 
sition, in  the  Courts  of  that  state,  to  restrict,  within  very  close 
limits,  every  attempt  to  revive  debts  by  implied  promises,  re- 
sulting from  acknowledgments  and  other  confessions  by  parol. 
It  is  our  duty  to  follow  out  the  spirit  of  these  decisions,  so  far 
as  we  are  enabled  to  gather  the  principles  on  which  they  are 
founded,  and  to  apply  them  to  the  case  at  bar. 

The  evidence  in  the  case  at  bar,  resolves  itself  into  two  heads ; 
first,  whether  the  admission  of  a  party  of  the  existence  of  an 
unliquidated  account,  on  which  something  is  due  to  the  plain- 
til^  but  no  specific  balance  is  admitted,  and  no  document  pro- 
duced at  the  time  from  wbiclf  it  can  be  ascertained  what  the 
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parties  understood  the  balance  to  be;  is  sufficient  to  take  tlie 
case  out  of  the  statute,  and  let  in  the  plaintiff  to  prove«  aliunde^ 
any  balance,  however  large  it  may  be:  secondly,  if  not,  whether 
the  admission  on  the  part  of  Morrison,  of  his  willingness  to  pay 
7,()00  dollars,  and  close  the  business,  might  (under  all  the  cir* 
cumstances,)  entitle  the  plaintiff  to  recover  that  amount,  and 
thus  to  furnish  a  just  objection  to  the  ruling  of  the  Circuit 
Court. 

In  both  of  these  views,  the  case  is  not  without  its  difficulties; 
and  the  Kentucky  decisions  present  no  authority  directly  in 
point  The  evidence  is  clear  of  the  admission  of  an  unsettled 
account,  as  well  from  the  letters  of  Butler,  as  the  conversation 
of  Morrison.  The  latter  acknowledged  that  the  partnership 
** was  owing"  the  plaintiff;  but  as  he  had  not  the  books,  he 
could  not  settle  with  him.  If  this  evidence  stood  alone,  it  would 
be  too  loose  to  entitle  the  plaintiff  to  recover  any  thing.  The 
language  might  be  equally  true,  whether  the  debt  were  one  dol- 
lar or  ten  thousand  dollars.  It  is  indispensable  for  the  plaintiff 
to  go  further,  and  to  establish,  by  independent  evidence,  the 
extent  of  the  balance  due  him,  before  there  can  arise  any  pro- 
mise to  pay  it  as  a  subsisting  debt  The  acknowledgment  of 
the  party,  then,  does  not  constitute  the  sole  ground  of  the  new 
implied  promise;  but  it  requires  other  intrinsic  aid,  before  it 
can  possess  legal  certainty.  Now,  if  this  be  so,  docs  it  not  let 
in  the  whole  mischief  intended  to  be  guarded  against  by  the 
statute?  Does  it  not  enable  the  party  to  bring  forward  stale 
demands,  after  a  lapse  of  time,  wlien  the  proper  evidence  of  the 
real  state  of  the  transaction  cannot  be  produced  ?  Does  it  not 
tend  to  encourage  perjury,  by  removing  the  bar  upon  slight  ac^ 
knowlcdgments  of  an  indeterminate  nature  ?  Can  an  admission, 
that  sorncthing  is  due  or  some  balance  owing,  be  justly  con- 
strued into  a  promise  to  pay  any  debt  or  balance,  which  the 
parly  may  assert  or  prove  before  a  jury  ?  If  there  be  an  ex- 
press promise  to  such  an  effect,  that  might  be  pressed  as  a  dis- 
pensation with  the  statute;  but  the  question  here  is,  whether 
the  law  will  imply  such  a  promise,  from  language  so  doubtful 
and  general.  The  language  of  the  Court,  in  Harrison  »«.  Han* 
ley,  was,  that  **  mere  loose  expressions  or  vague  acknowledg- 
ments, will  not  suffice."  We  think,  that  such  a  general  admis- 
sion of  an  unsettled  account,  and  of  an  indeterminate  debt,  would, 
by  the  Courts  of  Kentucky,  be  held  as  too  vague  an  acknow- 
ledgment to  take  the  case  out  of  the  statute.  It  would  not  estab- 
lish any  particular  subsisting  debt,  and  therefore  be  destitute 
of  reasonable  certainty  to  raise  an  implied  promise. 

The  other  point  is  also  not  without  its  embarrassments.  Was 
Morrison's  offer  of  7,000  dollars,  to  close  the  business,  the  ab- 
2iolute  admission  of  a  debt  to  that  amount,  or  a  conditional  pro- 


of  his  claims  ?  We  think,  taking  all  the  circumstances,  it  scarce- 
ly admits  of  the  former  interpretation.  It  appears  from  the 
testimony  itself,  that  Morrison  did  not  know  the  state  of  the 
partnership  accounts,  and  had  not  the  partnership  books  to 
enable  him  to  ascertain  it.  He  also  expressed  a  personal  rea- 
son for  his  desire  to  settle  the  account,  alle^ng  that  he  was 
growing  old,  and  was  anxious  for  a  settlement.  His  offer  must 
therefore  be  deemed  to  be  in  the  nature  of  a  compromise,  to 
pay  the  sum,  if  the  plaintilT  would  give  a  complete  discharge  of 
his  claims;  or,  to  use  his  own  words,  ^^and  close  the  business." 
It  may,  therefore,  be  fairly  deemed  a  conditional  offer  to  pay 
a  conjectural,  not  a  known  balance;  to  buy  peace,  and  not  to 
acknowledge  an  absolute  debt  If  this  be,  as  we  think  it  is,  a 
conditional  offer,  then,  upon  the  clear  text  of  the  Kentucky,  as 
well  as  the  English,  and  of  other  American  decisions;  the  case 
would  not  be  taken  out  of  the  statute,  unless  the  plaintiff  had 
performed  the  condition. 

But  if  this  view  of  the  case  should  be  more  doubtful  than  it 
seems  to  us  to  be,  it  still  remains  to  consider,  whether  the  ac- 
knowledgment of  one  partner,  after  the  dissolution  of  the  co- 
partiicrship,  is  sufRcient  to  take  the  case  out  of  the  statute,  as 
to  all  the  partners.  How  far  it  may  bind  the  partner,  making 
the  acknowledgment  to  pay  the  debt,  need  not  be  inquired  into; 
to  maintain  the  present  action,  it  must  be  binding  upon  all. 

In  the  case  of  Bland  vs.  Haslering,  (2  Vent,  151,)  where  the 
action  was  against  four,  upon  a  joint  promise,  and  the  plea  of 
the  statute  of  limitations  was  put  in,  and  the  jury  found  that  one 
of  the  defendants  did  promise  within  six  years,  and  that 
the  others  did  not;  three  judges,  against  Ventris  J.  held  that 
the  plaintiff  could  not  have  judgment  against  the  defend- 
ant, who  had  made  the  promise.  This  case  has  been  explain- 
ed upon  the  ground  that  the  verdict  did  not  conform  to  the 
pleadings,  and  establish  a  joint  promise.  It  is  very  doubtful, 
upon  a  critical  examination  of  the  report,  whether  the  opinion 
of  the  Court,  or  of  any  of  the  Judges  proceeded  solely  upon 
such  a  ground.  ^ 

In  Whitcomb  vs.  Whiting,  (2  Doug.R.  652,)  decided  in  1781, 
in  an  action  on  a  joint  and  several  note  brought  against  one  of 
the  makers,  it  was  held  that  proof  of  payment,  by  one  of  the 


within  six  years,  took  the  case  out  of  the  statute,  as  agamst 
the  defendant  who  was  sued.  Lord  Mansfield  said,  ^payment 
by  one  is  payment  for  all,  the  one  acting  virtually  for  all  the 
rest;  and  in  the  same  manner,  an  admission  by  one  is  an  ad- 
mission by  all,  and  the  law  raises,  the  promise  to  pay,  when  the 
4tht  is  admitted  to  be  due,'*  This  ia  the  whole  reasoning  re- 


others,  of  interest  on  the  note 
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ported  ia  the  case,  and  Ls  certainly  not  very  satisfactory.  It 
assumes  that  one  party  who  has  authority  to  discharge,  has, 
necessarily,  also,  authority  to  charge  the  others;  that  a  virtual 
agency  exists  in  each  joint  debtor  to  pay  for  the  whole;  and  that 
a  virtual  agency  exists,  by  analogy,  to  charge  the  whole.  Now, 
this  very  position  constitutes  the  matter  in  controversy.  It  is 
true,  that  a  payment  by  one,  does  enure  for  the  benefit  of  the 
whole;  but  this  arises  not  so  much  from  any  virtual  agency  for 
the  whole,  as  by  operation  of  law ;  for  tlie  payment  extinguishes 
the  debt;  if  such  payment  were  made  after  a  positive  refusal  or 
prohibition  of  the  other  joint  debtors,  it  would  still  operate  as 
an  extinguishment  of  the  debt,  and  the  creditor  could  no  longer 
sue  them.  In  truth,  he  who  pays  a  joint  debt,  pays  to  discharge 
himself ;  and  so  far  from  binding  the  others  conclusively  by  his 
act,  as  virtually  theirs  also,  he  cannot  recover  over  against  them, 
in  contribution,  without  such  payment  has  been  rightfully  made^ 
and  ought  to  charge  them. 

When  the  statute  has  run  against  a  joint  debt,  the  reasona- 
ble presumption  is  that  it  is  no  longer  a  subsisting  debt;  and 
therefore,  there  is  no  ground  on  which  to  raise  a  virtual  agency 
to  pay  that  which  is  not  admitted  to  exist.  But,  if  this  were  not 
so,  still  there  is  a  great  difierence  between  creating  a  virtual 
agency,  which  is  for  the  benefit  of  all,  and  one  which  is  onerous 
and  prejudicial  to  all.  The  one  is  not  a  natural  or  necessary  con- 
sequence from  the  other.  A  person  may  well  authorize  the  pay- 
menl  of  a  debt  for  which  he  is  now  liable;  and  yet  refuse  to 
authorize  a  charge,  where  there  at  present  exists  no  legal  lia- 
bility to  pay.  Yet,  if  the  principle  of  Lord  Mansfield  be  cor- 
rect, the  acknowledgment  of  one  joint  debtor  will  bind  all  the 
rest,  even  though  they  should  have  utterly  denied  the  debt  at 
the  time  when  such  acknowledgment  was  made. 

The  doctrine  of  Whitcomb  V8.  Whiting,  has  been  followed 
in  England  in  subsecjuent  cases,  and  was  applied  to  in  a  strong 
manner,  in  Jackson  vs.  Fairbank,  (2  H,  BL  34<),)  where  the  ad- 
mission of  a  creditor  to  prove  a  debt,  on  a  joint  and  several  note 
under  a  bankruptcy,  and  to  receive  a  dividend,  was  held  sufii* 
cient  to  charge  a  solvent  iciint  debtor,  in  a  several  action  against 
him,  in  which  he  pleuded  the  statute,  as  an  acknowledgment  of 
a  subsisting  debt.  It  has  not,  however,  been  received  without 
hesitation.  In  Clark  vs.  Bradshaw,  (3  Esp.  IL  153,)  Lord  Ken- 
yon,  at  Nisi  Frius^  expressed  some  doubts  upon  it;  and  the 
cause  went  off  on  a.jother  ground.  And  in  Brandram  vs.  Whar- 
ton, (1  Ham.  8f  Al(L  463,)  the  case  was  very  much  shaken,  if 
not  overturned.  Lord  EUenborough,  upon  that  occasion  used 
language,  from  which  his  dissatisfaction  with  the  wlitile  doc- 
trine, may  be  clearly  inferred.  ''This  doctrine,"  said  he,  "of 
rebutting  the  sutute  of  limitations  by  an  acknowledgment  other 
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than  that  of  the  party  himsell^  begun  with  the  case  of  Whit* 
comb  vs.  Whiting.  By  that  decision,  where  however  there 
was  an  expresM  acknowledgment,  by  an  actual  payment  of  a  part 
of  the  debt  by  one  of  the  parties,  I  am  bound.  But  that  case 
was  full  of  hardship;  for  this  inconvenience  may  follow  from  it. 

^    Suppose  a  person  liable  jointly  with  thirty  or  forty  others,  to  a 
debt,  he  may  have  actually  paid  it,  he  may  have  had  in  his  pos- 

\'  session  the  document,  by  which  that  payment  was  proved,  but 
xnay  have  lost  his  receipt.  Then,  though  this  was  one  of  the 
very  cases  which  this  statute  was  passed  to  protect,  he  may  still 
be  bound  and  his  liability  be  renewed,  by  a  random  acknow- 
ledgment made  by  some  one  of  the  thirty  or  forty  others,  who 
may  be  careless  of  what  mischief  he  is  doing,  and  who  may 
even  not  know  of  the  pa>Tiient  which  has  been  made.  Beyond 
that  case,  therefore,  I  am  not  prepared  to  go,  so  as  to  deprive  a 
party,  of  the  advantage  given  him  by  the  statute,  by  means  of 
^an  implied  acknowledgment." 
■  The  English  cases  decided  since  the  American  Revolution, 
are  by  an  express  statute  of  Kentucky,  declared  not  to  be  of  au- 
•  thority  in  their  Courts;  and  consequently  Whitcomb  vs.  Whit- 
ing in  Douglas,  and  the  cases  which  have  followed  it,  leave  the 
question  in  Kentucky  quite  open  to  be  decided  upon  principle. 

In  the  American  Coui  ts,  so  far  as  our  researches  have  ex- 
tended, few  cases  have  been  litigated  upon  this  qiu^stion.*  In 
Smith  Damor  i'h.  D.  8c  G.  Ludlow,  ^  Johns.  £G7,  the  suit 
was  brought  against  both  partners,  and  one  of  them  pleaded  the 
statute.  Upon  the  dissolution  of  the  partnership,  public  no- 
tice was  given,  that  the  other  partner  was  authorized  to  adjust 
all  accounts;  and  an  account  signed  by  hun,  after  such  adver- 
tisement, and  within  six  years,  was  introduced.  It  was  also 
proved,  that  the  plaintiff  called  on  the  partner  who  pleaded  the 
statute,  before  the  commencement  of  the  suit,  and  requested  a 
settlement,  and  that  he  then  admitted  an  account,  dated  in  1797, 
to  have  been  made  out  by  him ; — that  he  thought  the  account  had 
heen  settled  by  the  other  defendant,  in  whose  hands  the  books 
of  the  partnership  were,  and  that  he  would  see  the  other  de- 
fendant on  the  subject,  and  communicate  the  result  to  the  plain- 
tiff. The  Court  held  that  this  was  sufficient  to  take  the  case 
out  of  the  statute;  and  said,  that  without  any  express  authori- 
ty, the  confession  of  one  partner,  after  the  dissolution,  will 
take  a  debt  out  of  the  statute.  The  acknowledgment  will  not, 

*  The  Reporter  has  been  informed,  by  Mr.  Chief  Justice  Gibson,  that, 
at  the  December  Term,  1827,  of  the  Supreme  Court  of  Pennsylvania,  the 
Court  decided,  after  full  arg;ument,  that  the  acknowledgment  by  a  partner, 
after  the  dissolution  of  the  partnership,  will  not  take  the  debt  out  of  the 
statute,  so  as  to  make  the  other  furmcr  partners  liable.  This  case  will  be 
reported  by  Mesvs.  Sergeant  &  iiawle. 
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of  itself,  be  evidence  of  an  original  debt;  for,  that  would  en- 
able one  party  to  bind  the  other  in  new  contracts.  But  the  ori- 
p^inal  debt  being  proved  or  admitted,  the  confession  of  one 
"will  bind  the  other,  so  as  to  prevent  him  from  availing  himself 
of  the  statute.  This  is  evident,  from  the  cases  of  Whitcomb 
vs.  Whiting,  and  Jackson  V8.  Fairbank;  and  it  results  necessa- 
rily from  the  power  given  to  adjust  accounts.  The  Court  also 
thought  the  acknowledgment  of  the  partner  setting  up  the  sta- 
tute, was  sufiicient  of  itself  to  sustain  the  action.  This  case 
has  the  peculiarity  of  an  acknowledgment  made  by  both  part- 
ners, and  a  formal  acknowledgment  by  the  partner  who  was  au- 
thorized to  adjust  the  accounts  after  the  dissolution  of  the  part- 
nership. There  was  not,  therefore,  a  virtual,  but  an  express, 
and  notorious  agency,  devolved  on  him,  to  settle  the  account. 
The  correctness  of  the  decision,  cannot,  upon  the  general 
view  taken  by  the  Court,  be  questioned.  In  Roosevelt  vs. 
Marks,  6  Johis.  Ch,  Rq).  2G6.  291,  Mr.  Chancellor  Kent  ad- 
mitted the  authority  of  Whitcomb  vs.  Whiting;  but  denied 
that  of  Jackson  vs.  Fairbank,  for  reasons  which  appear  to  us 
solid  and  satisfactory.  Upon  some  other  cases  in  New-York, 
we  shall  have  occasion  hereafter  to  comment.  In  Hunt  t*«. 
Bridgham,  2  Pick.  i?.  581,  the  Supreme  Court  of  Massachu- 
setts, upon  the  authority  of  the  cases  in  Douglass,  H.  Black- 
stone,  and  Johnson,  held  that  a  partial  payment  by  the  princi- 
pal debtor  on  a  note,  took  the  case  out  of  the  statute  of  limita- 
tions, as  against  a  surety.  The  Couil  do  not  proceed  to  any 
reasoning  to  establish  the  principle,  considering  it  as  the  re- 
sult of  the  authorities.  Shelton  vs.  Cocke,  3  MmnfonVs  li,  191, 
is  to  the  same  effect ;  and  contains  a  mere  annuticiation  of  the 
rule,  without  any  discussion  of  its  principle.  Simpson  vs.  Mor- 
rison, 2  Buy's  Hep.  533,  proceeded  upon  a  broader  ground,  and 
assumes  the  doctrine  of  the  case  in  1  Taunt.  Rep.  104,  herein- 
after noticed,  to  be  correct  Whatever  may  be  the  just  influ- 
ence of  such  recognitions  of  the  principles  of  the  English  cases, 
in  other  states;  as  the  doctrine  is  not  so  settled  in  Kentucky, 
we  must  resoii  to  such  recognition,  only,  as  fuinishing  illus- 
trations, to  assist  our  reasoning;  and  decide  the  case  now  as  if 
it  had  never  been  decided  before. 

By  the  general  law  of  partnership,  the  act  of  each  partner, 
during  the  continuance  of  the  partnership  and  within  the  scope 
of  its  objects,  binds  all  the  others.  It  is  considered  the  act  of 
each  and  of  all,  resultuig  from  a  general  and  mutual  delegation 
of  authority.  Each  partner  may,  therefore,  bind  the  partner- 
ship by  his  contracts  in  the  partnership  business;  but  he  can- 
not bind  it  by  any  contracts  beyond  those  limits.  A  dissolution 
however  puts  an  end  to  the  authority.  By  the  force  of  its  terms 
it  operates  as  a  revocation  of  all  power  to  create  new  contracts; 
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ud  the  right  of  partners  as  such  can  extend  no  further  than 
to  settle  the  partnership  concerns  ah*eady  existing,  and  to  dis- 
tribute the  remaining  funds.  Even  this  right  may  be  qualified, 
and  restrained,  by  the  express  delegation  of  the  whole  author- 
ity to  one  of  the  partners. 

The  question,  is  not  however  as  to  the  authority  of  a  part- 
ner after  the  dissolution  to  adjust  an  admitted  and  subsisting 
^debt;  we  mean,  admitted  by  the  whole  partnership  or  unbar- 
""red  by  the  statute;  but  whether  he  can,  by  his  sole  act,  after 
*ithe  acticfti  is  barred  by  lapse  of  time,  revive  against  all  the 
partncriH  without  any  new  authority  commui  jated  to  him  for 
this  purpose.   We  think  the  proper  resolution  of  this  point 

.  ^depends  upon  another,  that  is,  whether  the  acknowlegdment  or 
promise,  is  to  be  deemed  a  mere  continuation  of  the  original 

V^romise,  or  a  new  contract,  springing  out  of  and  supported 
hj  the  original  consideration.  We  think  it  is  the  latter, 
4M>th  upon  principle  and  authority;  and  if  so,  as  after  the  dis- 
solution no  one  partner  can  create  a  new  contract,  binding  upon 
the  others,  his  acknowledgment  is  inoperative  and  void,  as  to 
them. 

There  is  some  confusion  in  the  language  of  the  books,  re- 
fUlting  from  a  want  of  strict  attention  to  the  distinction  here 
'Indicated.  It  is  often  said  that  an  acknowledgment  revives  the 
promise,  when  it  is  meant,  that  it  revives  the  debt  or  cattse  of* 
action.  The  revival  of  a  debt,  supposes  that  it  has  been  once 
Atinct  and  gone;  that  there  has  been  a  period  in  which  it  had 
lost  its  legal  use  and  validity.  The  act  which  revives  it,  is 
what  essentially  constitutes  its  new  being,  and  is  inseparable 
from  it.   It  stands  not  by  its  original  force,  but  by  the  new 
promise;  which  imparts  vitality  to  it.   Proof  of  the  latter  is 
indispensable  to  raise  the  asswrwsit^  on  which  an  action  can  be 
maintained.  It  was  this  view  ofthe  matter,  which  first  created 
the  doubt,  whether  it  was  not  necessary  that  a  new  considera- 
tion should  be  proved  to  support  the  promise,  since  the  old 
consideration  was  gone.  That  doubt  has  been  overcome;  and 
it  is  now  held,  that  the  original  consideration  is  sufficient,  if 
recognised,  to  uphold  the  new  promise,  although  the  statute 
cuts  it  off,  as  a  support  for  the  old.   What,  indeed,  would 
seem  to  be  decisive  on  this  subject,  is,  that  the  new  promise 
if  qualified  or  conditional,  restrains  the  rights  of  the  party  to 
its  own  terms;  and  if  he  cannot  recover,  by  those  terms,  he 
cannot  recover  at  alL  If  a  person  promise  to  pay,  upon  condi- 
tion that  the  other  do  an  act,  performance  must  be  sliown,  be- 
fore any  title  accrues.  If  the  declaration  lays  a  promise  by  or 
to  an  intestate,  proof  of  the  acknowledgment  of  the  debt  by 
or  to  his  personal  representative,  will  not  maintain  the  writ. 
Why  not,  since  it  establishes  the  continued  existence  of  the 
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iihould  bind  his  co-partners,  any  more  than  his  givinfj  a  pro- 
missory note,  in  the  name  of  the  firm  or  any  other  art."  And 
it  WAS  therefore  held,  that  the  plaintiff  must  produce  further 
evidence  of  the  existence  of  an  antecedent  debt,  before  he  could 
recover;  even  though,  the  acknowledgment  was  by  a  partner, 
authorized  to  settle  all  the  accounts  of  the  firm.  This  doc- 
trine was  again  recognised  by  the  same  Court,  in  Maiden  V8* 
Sh.erburne  (15  Johns.  R.  409,  424,)  although  it  was  admitted, 
that  in  Wood  vs.  Braddick  (1  Taunt.  104,)  a  different  decis- 
ion had  been  had  in  England.  If  this  doctrine  be  well  found- 
ed, as  we  think  it  is,  it  furnishes  a  strong  ground  to  question 
the  ofTicacy  of  an  acknowledgment  to  bind  the  partnership  for 
any  purpose.  If  it  does  not  esta!)lish  the  existence  of  a  debt 
•gainst  the  partnership,  why  should  it  be  evidence  against  it  at 
all?  If  evidence,  alimule^  of  facts  within  the  reach  of  the 
statute,  as  the  existence  of  a  debt,  be  necessary  before  the  ac- 
knowledgment binds,  is  not  this  letting  in  all  the  mischiefs 
ag^nst  which  the  statute  intended  to  guard  the  parties:  viz.  the 
introduction  of  stale  and  dormant  demands,  of  long  standing, 
and  of  uncertain  proof?  If  the  acknowledgment,  per  «e,  does  not 
bind  the  other  partners,  where  is  the  propriety  of  admitting 
proof  of  an  antecedent  debt,  extinguished  by  the  statute  as  to 
them,  to  be  revived  without  their  consent?  It  seems  dif- 
ficult to  find  a  satisfactory  reason,  why  an  acknowledgment 
should  raise  a  new  promise,  when  the  consideration  upon 
which  alone  it  rests,  as  a  legal  obligation,  is  not  coupled  with 
it  in  such  a  shape  as  to  bind  the  parties;  that  the  parties  are 
'  not  bound  by  the  admission  of  the  debt^  as  a  debt,  but  arc 
bound  by  the  acknowledgment  of  the  debt,  as  a  promise,  upon 
extrinsic  proof.  The  doctrine  in  1  Taunt.  104,  stands  uj)on  a 
clear,  if  it  be  a  legal  ground;  that  as  to  the  things  past,  the 
partnership  continues  and  always  must  continue,  notwithstand- 
ing the  dissolution.  That  however  is  a  matter  which  we  are 
not  prepared  to  admit,  and  constitutes  the  very  ground  now  in 
controversy. 

The  light  in  which  we  are  disposed  to  consider  this  ques- 
tion is,  that  after  a  dissolution  of  a  partnership,  no  partner  can 
create  a  cause  of  action  against  the  other  partners,  except  by  a 
new  authority  communicated  to  him  for  that  purpose.  It  is 
wholly  immaterial,  what  is  the  consideration  which  is  to  raise 
such  cause  of  action ;  whether  it  be  a  supposed  pre-existing 
debt  of  the  partnership,  or  any  auxiliary  consideration,  which 
might  prove  beneficial  to  them.  Unless  adopted  by  them,  they 
are  not  bound  by  it.  When  the  statute  of  limitations  has  once 
run  against  a  debt,  the  cause  of  action  against  the  partnership 
is  gone.    The  acknowledgment,  if  it  is  to  operate  at  all,  is  to 
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(Dell  vs.  Morrison  et  «L) 
create  anew  cause  of  action;  to  revive  a  debt  which  ise:&tinct; 
and  thus  to  give  an  action  which  has  its  life  from  the  neiv  pro- 
mise implied  by  law  from  such  an  acknowledgment,  and  ope- 
rating and  limited  by  its  purport.  It  is  then,  in  its  essence,  the 
creation  of  a  new  right,  and  not  the  enforcement  of  an  old  one. 
We  think,  that  the  power  to  create  such  a  right  does  not  exiit 
after  a  dissolution  of^ the  partnership  in  any  partner. 

There  is  a  case  in  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  as  it  goes  with  our  own  views;  and  if 
taken  as  a  general  exposition  of  the  law,  according  to  its  terms, 
is  conclusive  on  this  point.  It  is  the  case  of  Walker  and 
Evans  vs.  Duberry(l  MarshaWa  Rep.  189.)  It  is  very  briefly 
reported,  and  the  opinion  of  the  Court  was  as  follows.  We 
are  of  opinion  that  the  Court  below  improperly  admitted  as- 
evidence  against  Walker,  the  certificate  of  J.  T.  Evans,  made 
after  the  dissolution  of  the  partnership,  between  Walker  and 
Evans;  acknowledging  that  the  partnership  firm  was  indebted 
to  the  defendant  Dubcrry,  in  the  sum  demanded,  in  the  action 
brought  by  him,  in  the  Court  below.  It  cites  3  Johns.  Rep.  536. 
SMnitf.R.  191. 

It  does  not  appear  what  was  the  state  of  facts  in  the  Court 
below,  nor  whether  this  was  an  action  in  which  the  statute  of 
limitations  was  pleaded,  or  only  mn  asauntpsit  generally.  But 
the  position  is  generally  asserted,  that  the  acknowledgment 
of  a  debt  by  one  partner  after  a  dissolution,  is  not  evidence 
against  the  other.  Whether  the  Court  meant  to  say,  in  no 
case  whatever,  or  only  when  the  debt  itself  wasproved,a^t/n(/ey 
does  not  appear.  Its  language  is  general  and  would  seem  to 
include  all  cases;  and  if  any  qualification  were  intended,  it 
would  have  been  natural  for  the  Court  to  express  that  qualifi- 
cation, and  have  confined  it  to  the  circumstances  of  the  case. 
The  only  room  for  doubt,  arises  from  the  citations  of  3  John' 
son  and  3  Mumford.  The  former  has  been  already  adverted 
to;  and  the  latter  Shelton  vs.  Cocke  Sc  others  (3  Mumf.  R. 
191,)  recognised  the  distinction  asserted  in  3  Johns.  P.  as 
sound.  These  citations  may,  however,  have  been  referred  to 
as  mere  illustrations,  going  to  establish  the  proposition  of  the 
Court  to  a  certain  extent,  and  not  as  limitations  of  its  extent. 
In  any  view,  it  leads  to  the  most  serious  doubts,  whether  the 
^tate  Courts  of  Kentucky  would  ever  adopt  the  doctrine  of 
Whitcomb  vs.  Whiting  in  Douglas;  especially  so,  as  the  early 
case  in  2  Vent.  151,  carries  an  almost  irresistible  presumption, 
that  the  Courts,  at  that  time,  held  a  doctrine  entirely  inconsist- 
ent with  the  case  in  Douglas. 

Upon  the  whole,  it  is  our  judgment  lluit  there  is  no  error  in 
the  decision  of  the  Circuit  Cours  and  ii  ought  to  be  affirmed. 
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(Bell  w.  MorriKm  et  aL) 
It  is,  however,  to  be  understood  that  this  opinion  thus  ex- 
pressed, is  not  unanimous,  but  of  the  majority  of  the  Court;  and 
as  is  apparent,  from  the  preceding  reasoning,  it  has  been,  prin- 
cipally, although  not  exclusively,  influenced  by  the  course  of 
decisions  in  Kentucky  upon  this  subject 

Judgment  affirmed^  with  costs. 
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The  Mechanics  Bank  of  Alexandria,  ArrELLANTSy  v$»  Adah 
Lynn,  Appellee. 

A  Court  of  Equity  ought  not  to  decree  specific  performance  of  a  con.^jct 
the  letter,  where,  from  change  of  circumstances,  mistake  or  misappi. 
sion,  it  would  be  unconscientious  so  to  do.  The  Court  may  so  modify  tiift 
agreement,  as  to  do  justice,  as  far  as  circumstances  will  permit;  and  re- 
fuse specific  execution,  unless  the  party  seeking  it,  will  comply  with  such 
modifications  as  justice  requires.  {3S2\ 

If  a  bill  charges  a  defendant  with  notice  of  a  particular  fact^an  answer  must 
be  given  without  a  special  interrogatory  to  the  matter.  But,  a  defendant 
is  not  bound  to  answer  an  interrogatoiy,  not  waironted  by  some  matter 
contained  in  a  former  part  of  the  bill. 

When  a  Judgment  debtor  comes  into  the  Court  asking  protection  on  the 
ground  that  he  hiu  satisfied  the  judgment,  the  door  is  fully  open  for  the 
Court  to  modify  or  grant  the  prayer,  upon  such  conditions  as  justice  de- 
mands. {384{ 

APPEAL  from  the  Circuit  Court  for  the  county  of  Alexan- 
dria. 

The  appellee  filed  his  bill  on  the  Chancery  side  of  the  Circuit 
Court  for  the  county  of  Alexandria,  in  the  District  of  Colum- 
bia,  against  the  Mechanics  Bank  of  Alexandria,  to  enjoin  the 
bank  from  proceeding  upon  a  judgment  at  law,  which  the  bank 
had  obtained  against  him,  and  upon  which  an  execution  had 
issued,  and  he  had  been  taken  and  confined. 

The  bill  stated,  that  the  judgment  which  had  been  obtained 
against  the  complainant  was  for  what  is  called,  according  to 
the  bank  phrase,  an  overdraw^''  amounting  to  81573  85;  and, 
that  after  this  judgment  had  been  obtained,  he  had  made  a  deed 
of  trust  to  Thomas  F.  Mason,  to  secure  the  payment  of  his 
debts,  and  that  this  judgment  against  him  was  among  the  first 
to  be  paid ;  and  also  that  the  security  provided  in  the  deed  was 
aniple  for  that  object. 

The  bill  tlien  slates,  that  the  complainant  after  this  deed  had 
been  made,  entered  into  a  settlement  with  the  bank  of  the  vari* 
ous  claims  which  they  had  against  him,  and  agreed  with  them 
upon  certain  modes  of  payment  of  his  debts,  and  among  others 
of  the  judgment  of  8 1573  85  for  the  overdraw.  That  this  81573 
85  was  to  be  paid  out  of  the  trust  fund  conveyed  to  Mr.  Mason; 
and  as  an  evidence  of  it,  the  bill  refers  to  the  account  stated  in 
the  written  settlement,  in  which  the  defendant  Lynn  is  charged 
with  the  judgment  for  the  overdraw,  and  credited  by  "the  se- 
curity in  deed  to  Mason  for  ovei-draw." 

The  bill  alleges  also  that  in  pursuance  of  this  settlement  the 
complainant  carried  into  effect  the  terms  of  the  said  settlement, 
and  that  every  thing  due  from  him  to  the  bank  was  satisfied. 
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(The  Meclianics  Bank  of  Alexandrian.  Lynn.) 
except  the  sum  of  83700,  which  was  to  be  secui*ed  to  the  satis- 
faction of  the  bank;  and  that  so  far  as  respected  this  83700,  he 
had  oftcred  security,  such  as  t!ie  committee  of  the  bank  had 
considered  ample,  and  such  as  the  bank  ought  to  have  accept-' 
ed;  but  which  they  refused  lo  accept. 

The  bill  then  alleges,  that  notwithstanding  this  settlement  and 
the  fulfilment  of  it,  on  the  part  of  the  complainant,  the  bank  had 
issued  an  execution  against  him  upon  the  judgment  for  ^the  over- 
draw," and  had  confined  him  in  the  bounds  of  the  jail  under  the 
execution,  and  prayed  he  might  be  relieved  from  his  imprison- 
ment, and  that  the  bank  should  look  to  the  security  provided 
in  the  deed  of  trust  to  Mason,  and  to  that  fund  only.  Upon 
this  bill  an  injunction  was  granted,  and  the  complainant  was  re- 
leased from  his  confinement  under  the  execution. 

The  appellants  filed  an  answer  to  this  bill,  and  among  other 
things  stated;  that  they  had  agreed  upon  a  settlement  with  the 
complainant,  of  the  various  claims  which  the  bank  had  upon 
him.  That  they  wtM-e  very  desirous  of  securing  the  payment 
of  these  claims,  and  in  order  to  effect  the  said  settlement,  they 
had  given  up  to  the  complainant  8784  04;  and  had  agreed  to 
take  his  bank  stock  and  property  at  prices  above  their  value; 
and  had  also  agreed  to  take  Uieir  payment  for  "the  overdraw" 
out  of  the  trust  fund  in  Mason's  hands,  provided  they  could 
have  had  the  full  bent-fit  thereof.  TYwy  admit  that  in  pursu- 
ance of  this  agreement,  the  defendant  Lynn  did  transfer  to  the 
bank  his  stock  and  lands  leaving  nothing  un])aid,  but  the  judg- 
ment for  *'the  overdraw,"  and  the  sum  of  37(K)  dollars  which 
was  to  have  been  secured  to  the  satisfaction  of  the  bank.  They 
refer  to  the  articles  of  agreement  to  show,  that  the  security  to 
be  given  for  this  3700  dollars  was  to  be  such  as  was  satisfac- 
tory to  the  Board  of  Directors;  and  the  answer  stales  that  it 
never  was  secured  to  their  satisfaction,  and  that  no  tender  or 
offer  of  security  was  ever  made,  that  ought  to  have  been  ac- 
ceded to  by  the  1)ank;  and  that  the  bank  was  right  in  refusing 
the  security  offered. 

The  answer  also  states,  that  as  to  the  judgment  for  the  over- 
draw, it  never  was  satisfied,  and  that  the  deed  of  trust  to  Ma- 
son was  entirely  inoperative,  as  to  this  debt,  and  was  made 
upon  such  terms  that  the  bank  could  not  accede  to  them.  That 
their  cashier,  immediately  after  the  agreement  had  been  entered 
into  between  Lynn  and  the  bank,  had  called  upon  the  trustee, 
Mr.  Mason,  to  know  whether  the  bank  might  expect  payment 
from  that  fund ;  and  was  informed  by  him,  that  one  of  the  con- 
ditions of  the  deed  was,  that  the  creditors  accepting  the  benefit 
of  the  deed,  should  within  six  months  of  the  date  of  it,  release 
to  Lynn  all  claims  and  demands  which  they  had  upon  him;  that 
this  deed  had  been  executed  on  the  l  6th  November  18^20,  and 
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(The  Mechanics  Bank  of  Alesandria  t'«.  Lynn.) 
that  the  ag^cment  of  Lynn  with  the  bank  had  been  executed 
on  the  19th  May  1821,  so  that  the  six  months  had,  in  fact,  ex- 
pired before  the  said  agreement  had  been  made.  The  trustee 
therefore  informed  the  cashier,  that  the  bank  was  not  entitled 
to  any  beiiefii  under  that  deed,  and  that  they  could  not  reckon 
upon  that  fund  for  the  payment  of  their  said  judgment. 

The  answer  then  states,  that  the  bank,  finding  they  were  not 
entitled  to  any  benefit  from,  the  trust  funds,  and  seeing  no  other 
means  of  payment  from  Lynn ;  had  resorted  to  an  execution 
upon  their  judgment,  and  he  was  accordingly  taken  in  exe- 
cution and  remained  in  execution  nearly  a  year,  until  it  be- 
came neccsary  for  him  to  take  the  oath  of  insolvency,  and  un- 
der these  circumstances  he  obtained  the  injunction,  and  they 
prayed  that  it  might  be  dissolved. 

The  deed  of  trust  to  Mason,  bearing  date  the  I6lh  of  Novem- 
ber 1820,  was  filed  as  an  exhibit  with  tlie  bill  of  Lynn  the  com- 
plainant. This  deed  has  in  it  the  following  proviso,  viz.  Pro- 
vided always  however,  and  it  is  hereby  expressly  required,  that 
each  and  every  of  the  aforesaid  ci'editors,  befoi'e  they  receive  the 
benefit  of  this  deed,  shall  sign  and  execute  a  full  and  complete 
discharge  from  all  claims  and  demands  whatsoever,  against  the 
said  Adam  Lynn;  and  the  period  of  six  months  shall  be,  and  is 
hereby,  allowed  them  from  the  date  of  this  instrument  to  come 
in,  and  elect  and  sign  such  discharge;  and  the  dividend  or  share 
to  which  each  and  all  of  those  who  may  refuse  or  neglect  for 
the  space  of  six  months  as  above  allowed,  for  that  purpose,  to 
sign  and  execute  such  discharge  as  aforesaid,  shall  go  and  be 
disposed  of  for  the  benefit  of  such  of  the  aforesaid  creditors  as 
shall  accept  of  the  terms  of  this  deed,  and  in  the  order  above 
directed." 

The  agreement  entered  into  between  the  defendant  Lynn  and 
the  bank,  was  also  made  an  exhibit  with  the  bill.  It  bears  date 
on  the  29th  of  May  1821,  and  so  far  as  respects  the  matter  in 
dispute  is  as  follows,  viz.— 

Article  1st.  That  the  account  of  A.  Lynn,  with  the  Me- 
chanics Bank  be  stated  as  follows — 


To  A.  L>-nnN  ttock  notr,  1^15^60  00 

Mn.  Hiirkhnd  and  Mru  Cor>ton's,      125  00 
A.  L}  mi*%  note  tiulumd  H.  Yuiiitg^, 
lou  r.  kton  do.  to  4th  Ma)  1H20, 
A.  LyiinH  note  endonted  J.  Girdi 
Inu-Fikt  on  do. 

Ovi-rdraw, 

Fivie  prutetti 


11,100  00 
l^J5fS  00 
3S0  00  Discount 
3^  54 
1,S73  85 
8  75 


By  A.  I.>-nn*s  stock.  £(21, CD  50 
Oiicount  10  pt-r  cent.       2,101  •i.'> 


H)-MnuB.&Mn.C.do. 
—  10  ptT  ci-ni. 


92-),880  V.> 


Inti  rwt  on  3  J53,  difr  rt  ncc  Ik>  | 


twt«n  ktock  iiihI  ^icnk  note*, 
123  uvn  s  of  land  ut  {$25, 
House  and  lol, 
Seruritu  in  tUed  to  Maton  for  7 
wveraraic,  5 


818,913  05 

321  75 

434  00 

3vOS7  50 
1,500  00 

1,573  85 

4,049  98 

£29,480  19 
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(Tlie  Mechanics  Bank  of  Alexandria  tv.  Lynn.) 

Article  2d.  The  above  balance,  except  8349  98,  say  3700 
dollars  to  be  secured  by  A.  Lynn  lo  the  satisfaction  of  die  fioard| 
and  to  be  paid  in  one,  two  and  three  years. 

Depositions  were  taken  on  the  part  of  the  bank,  to  prove  that 
the  committee  of  the  bank  who  entered  into  the  settlement  with 
the  defendant  Lynn,  were  not  authorized  to  decide  upon  the 
security  which  he  had  offered  for  the  balance  of  3700  dollars; 
and  that  they  did  not  in  fact  agree  to  accept  the  security. 

Upon  the  final  hearing  of  the  case  in  the  Circuit  Court,  on 
the  bill,  answer,  exhibits  and  depositions,  the  Court  ordered  a 
perpetual  injunction;  and,  to  this  decretal  order  an  appeal  was 
entered  to  this  Court  by  the  Mechanics  Bank. 

The  case  was  argued  by  Mr.  Wirt,  Attorney  G  neral,  and 
Mr.  Swan,  District  Attorney,  for  the  appellants,  an  1  by  Mr. 
Jones  and  Mr.  Taylor,  for  the  appellees. 

For  the  appellants  it  was  contended. — 

The  deed  from  Adam  Lynn  to  J.  F.  Mason  does  not  appear 
to  be  recorded;  no  notice  of  its  contents  was  given  to  the  bank, 
nor  does  it  appear  that  the  bank  knew  of  its  terms,  at  the  time 
of  settlement.  As  soon  as  the  settlement  informed  the  bank  of 
the  deed,  application  was  made  for  the  benefit  of  its  provisions; 
and  it  was  found,  that  by  its  terms  the  bank  was  excluded  there- 
from. L  Because  the  period  for  executini^  a  release  had  passed; 
and  secondly  l>ecmise  the  bank  could  not  give  a  general  release, 
as  the  debt  of  .)70()  dollars  had  not  been  secured.  Mqutty  will  not 
enforce  an  aj^rocment,  when  fi-om  circumstances  8ubse<iuenlly 
discovered,  it  appears  that  the  party  who  made  the  agreement 
was  misled,  or  cannot  receive  under  it,  what  according  to  its  terms 
he  expected  to  receive,  2  ScL  Sc  Lef.  341.  If  the  appellee  meant 
to  make  use  of  the  deed  to  Mason,  he  should  have  shown  in 
his  bill  that  the  bank  agreed  to  abide  by  it.  This  is  not  done, 
nor  is  it  said  by  the  appellee  that  the  bank  was  knowing  of  its 
nature. 

The  debt  of  the  appellee  for  overdraw^**  has  never 

been  paid;  although  the  judgment  for  3700  dollars  may,  by 
the  result  of  the  proceeding  upon  the  judgment,  be  satisfied  ; 
the  overdraw  remains  due,  unless  the  statement  in  the  agree- 
ment as  to  it,  shall  release  the  claim  of  the  bank  on  Adam 
Lynn  and  oblige  them  lo  look  to  the  deed  of  Mason  for  pay- 
ment. The  bunk  cannot  place  itself  within  the  terms  of  the 
provisions  of  that  deed. 

There  is  no  evidence  before  the  Court  that  none  of  the  cre- 
ditors of  Adam  Lynn  came  in  under  the  deed,  and  thus  the 
fund  to  arise  from  that  deed  is  closed  against  the  bank  for  ever. 
The  effect  of  the  perpetual  injunction  will  be  to  prevent  any  of 
the  debt  for  the  overdraw  being  collected,  and  give  to  the  ap- 
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(I'hc  Mechanics  Bank  of  Alexandria  tf8,  I.yiin.) 
pcllcc  the  benefil  of  the  concealment  he  practised  towards  the 
appellants. 

Upon  the  nature,  effects  and  power,  of  inlerrofjatories  in 
i'oiirts  of  Chancery,  cited,  Miffortl^s  P/eadinfrs^  44.  Cooper* h 
Eqttih/^  12.  The  decisions  of  the  Courts  of  Virginia,  4  JMum- 

Mr.  Jones  and  Mr.  Taylor,  for  the  appellee. — 

The  contract  of  the  bank  is  not  one  between  a  creditor  and 
a  solvent  debtor,  having  for  its  object  on  the  one  hancl  the  se- 
curity of  the  debt,  and  on  the  other,  an  extension  of  time  for 
payment.  But  it  is  a  compromise  with  an  insolvent— of  a  debt^ 
m  part  at  least,  disputed. 

It  may  therefore  be  well  supposed  that  the  bank  was  willing 
to  have  sacrificed  a  part  of  its  claim,  or  to  have  taken,  as  to 
part,  an  inadequate  security  to  save  the  rest.  The  contract 
with  Mason,  approved  l)y  the  Board  on  the  29th  of  May,  is  in 
all  its  articles  executory,  except  as  to  the  provision  for  the  over- 
draw, the  only  one  now  in  dispute.  As  to  that,  if  the  bank  is 
to  be  considered  as  havini^  agreed  to  i-eceive  the  deed  to  Mason 
as  'Apaymait  of  this  claim,  nothing  further  on  the  part  of  Ly nu 
remained  to  be  done— the  deed  was  beyond  his  control. 

The  appellee  has  carried  into  effect  ail  the  executory  part  of 
the  contract,  he  has  transferred  his  stock,  conveyed  his  land, 
and  moreover  executed  his  deed  of  trust  from  Young.  The 
bank  has  obtained  payment  of  the  balance  of  the  account  of 
Sr(K)  dollars,  so  that  every  thing  reciuired  of  him  by  the  bank 
has  been  done — thoy  now  reject  the  only  stipulation  which  was 
particularly  favourable  to  Lynn  and  onerous  to  them. 

In  deciding  on  the  security  to  be  offt'red  for  the  3700  dollars, 
the  bank  did  not  possess  an  arbitrary  power;  it  was  bound  to 
act  with  good  faith.  If  the  security  offered  was  sufficient,  they 
were  bound  to  have  received  it  as  satisfactory.  Sufficient  secu- 
rity was  offered,  and  was  a])proved  of  l)y  the  committee  of  the 
bank,  and  by  the  committee  recommended  to  the  Board  of  Di- 
rectors of  the  bank. 

This  affords  at  least /inW//r/(7V  cxidence  that  the  security 
was  adequate,  and  ought  to  have  been  received;  it  has  been  op- 
posed by  no  evidence  to  negative  this  presumpticm. 

But  this  inquiry  is  !iow  unnecessary,  the  bank  has  by  execu- 
tion, not  only  enforced  payment  «>f  the  3700  dollars;  but  they 
have  enforced  it  with  interest,  with  which,  by  the  contract,  Lynn 
was  not  chargeable. 

The  deed  ^\as  received  as  an  absolute  payment.  This  may 
be  inferred,  from  the  suspension  of  proceeding  on  their  judg- 
ment from  the  2»)th  of  May  1821,  the  date  of  compromise,  to 
July  1823,  and  from  other  circumstances.  And  more  especially 
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from  the  terms  of  the  deed,  which  annex  the  concUtion  of  a  re- 
lease to  l-.ynn.  If  ihe  bank  accepted  the  security  in  the  deed 
to  Mason"  it  must  be  in  the  terms  of  the  deed.  No  fruud  or 
concealment  is  rharj^ed  on  the  complainant  in  tlic  answer — the 
defendant  must  be  presumed  to  btf  informed  of  the  subject  on 
which  they  were  treatinfj;  they  no  wherc^  pretend,  that  they 
wei-e  ijjnorant  of  the  contents  of  the  deed  to  Mason;  and  it 
may  be  fairly  i)resumed,  that  to  secure  nearly  529,000  dollars 
they  would  be  willini;  to  take  a  doubtful  or  even  inadequate  se- 
curity for  1500  dollars.  It  does  not  appear  that  any  creditors 
had  accepted  of  the  terms  of  the  deed  of  trust  to  Mason,  and 
if  so,  it  was  open  to  all,  particularly  by  the  very  contract  of  ^Zdth 
of  May,  to  the  bank. 

Their  own  admissions  in  their  answer,  show  that  they  con- 
sidered the  arranfii^ement  still  open;  they  say  they  require  no- 
thing; but  the  complainant's  order  to  his  trustee.  This  order, 
so  far  as  the  complainant  could  give  it,  is  given  by  the  contract 
of  29th  of  May ;  so  far  as  he  is  concerned,  the  prosecution  of 
this  suit,  aflirms  the  right  of  the  bank,  under  the  deed  of  trust. 
But,  althou^^h  the  release  may  be  a  condition  precedent,  the 
time  is  not  a  pan  of  the  condition,  but  a  qualification  of  it,— 
from  which  a  Court  of  Chancery,  with  the  consent  of  the  debt- 
or for  whose  benefit  it  was  introduced,  may  relieve.  Fruimit'9 
Maxima,  p.  Gl.  mux.  xxii.  Richmond  edition.  1  Fcrnon,  2G0. 
319. 

Mr.  Justice  Tn ompsov  delivered  the  opinion  of  the  Court. 

Adam  Lynn,  the  complainant  in  the  Court  below,  filed  his 
bill  for  an  injunction  to  restrain  the  Merlianics  Bank  of  Alex- 
andria from  proceedinjj;  upon  a  judj^ment  which  it  had  recov- 
ered against  him  at  law  for  8  15/3  85.  A  perpetual  injunction 
was  decreed,  to  reverse  which,  the  present  appeal  is  brought- 

The  bill  and  answer  contain  many  matters  not  necessary  now 
to  be  noticed.  The  j^rounds  upon  which  the  application  for 
an  injunction  was  placed,  were,  that  on  the  29th  of  May  1821, 
a  settlement  was  made  between  the  parties,  of  various  matters 
which  had  been  for  a  long  time  in  dispute  beiween  them, 
among  which  was  the  judgment  now  in  question.  In  the  ac- 
count, stated,  which  formed  the  basis  of  that  settlemetit,  Lynn 
is  charged  with  this  judgment,  which  is  there  called  ^'the 
overdraw,"  and  credited  by  security  in  deed  to  Mason  for  the 
same.  Upon  this  statement  of  the  account,  there  was  a  ba- 
lance of  8  3700  found  in  favour  of  the  bank,  for  which  security 
was  to  be  given.  This  may  however  be  now  laid  out  of  view. 
For  although  it  appears  that  some  difficulty  arose  with  respect 
to  the  security  for  this  balance,  yet  it  is  alleged  in  the  bill  that 
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it  was  afterwards  paid  to  the  bank ;  and  this  is  not  denied,  bu^ 
substantially  admitted  in  the  answer.  And  the  iihole  arran^* 
ment  upon  that  settlement  was  carried  into  ezccutiony  except 
that  which  related  to  the  judfjment  now  in  question. 

It  is  contended  on  the  part  of  Lynn,  that  the  security  in  the 
deed  to  Mason  was  a  complete  dischar^^e  by  iho  bank  of  this 
debt.  And,  whether  it  is  so  to  be  considered,  is  the  only  ques- 
tion necessary  now  to  l)e  noticed. 

The  deed  of  trust  given  by  Lynn  to  Mason,  bears  date  the 
I6lh  of  November  18!20;  and  provides  in  the  first  place  for  the 
payment  of  judgment  creditors;  then  for  certain  enumerated 
creditors;  and  finally,  the  surplus  to  be  paid  to  the  Mechanics 
Bank  of  Alexandria  in  discharge  of  notes  discounted  for  Lynn. 
This  deed  contains  the  following  proviso,  Provided  always 
and  it  is  hci*cby  expressly  required,  that  each  and  every  of  the 
aforesaid  creditors,  before  they  receive  the  benefit  of  this  deed, 
shall  sign  and  execute  a  full  and  complete  discharge  from  all 
claims  and  demands  whatever,  against  the  said  Adam  Lynn. 
And  the  period  of  six  months  shall  be,  and  is  hereby  allowed 
them  from  the  date  of  this  instrument  to  come  in,  and  elect  and 
sign  such  discharge." 

It  will  be  seen  from  comparing  the  dates  of  this  deed,  and 
the  settlement  made  between  the  parties,  that  the  six  months 
limited  for  the  creditors  to  come  in,  and  accept  of  the  provi* 
sion  thereby  made,  had  expired  when  the  settlement  look  place; 
and  the  bank,  therefore,  according  to  the  terms  of  the  deed 
was  precluded  from  taking  any  benefit  under  it. 

The  bill  alleges  that  the  provision  made  by  the  tnist  deed 
for  the  payment  of  this  debt,  was  amply  sufficient.  The  bank 
denies  that  the  judgment  has  ever  been  satisfied,  and  alleges 
that  on  application  to  the  trustee  Mason,  for  the  benefit  of  the 
pmvision  thereby  made,  it  was  refused  because  the  time  had 
expired  within  which  the  creditors  were  to  come  in  and  ac- 
cept of  the  benefit  of  it. 

Was  this  then  such  a  settlement  and  discharge  of  this  judg- 
ment, as,  under  the  circumstances,  will  conclusively  bind  the 
bank;  and  turn  it  over  to  this  trust  fund  alone  for  satisfaction 
of  the  debt  ? 

The  complainant  in  the  Court  below,  asks  the  aid  of  a  Court 
of  Chancery  to  restrain  the  bank  from  enforcing  a  judgment  at 
law;  and  if  this  is  an  unconscientious  request  it  would  be  in- 
consistent with  the  course  of  a  Court  of  Equity  to  grant  it. 

The  complainant  may  be  considered  as  asking  the  specific 
execution  or  an  agi^eement,  by  which  the  bank  stipulated  to 
accept  in  satisfaction  of  this  judgment,  the  provisions  made  by 
Lynn  for  his  creditors  in  the  deed  of  trust. 
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But  the  Court  ought  not  to  decree  performance,  according 
to  the  letter,  when  from  change  of  circumstances,  mistake  or 
misapprehension,  it  would  be  unconscientious  so  to  do.  The 
Court  may  so  modify  the  agreement,  as  to  do  justice  as  far  as 
circumstances  will  permit;  and  refuse  specific  execution,  un- 
less the  party  seeking  it  will  comply  with  such  modification  as 
justice  requires. 

It  cannot  be  presumed,  that  the  bank  in  point  of  fact,  knew 
that  the  time  hud  expired  within  which  creditors  wei'e  allowed 
to  come  in  ami  accept  of  the  trust  fund.  Nor  ought  it  to  be  pre- 
sumed, that  this  circumstance  was  adverted  to  by  Lynn ;  as  it 
would  be  charging  him  with  a  fraudulent  design  of  imposing 
upon  the  bank  an  unavailable  sexurity. 

Whether  it  was  available  or  not,  is  a  proper  subject  of  inqui- 
ry, under  the  pleadings.  The  bill  alleges  that  the  provision 
made  by  the  deed  for  payment  of  this  debt,  was  abundantly  suf- 
ficient. 

This,  the  answer  denies;  because  the  complainant  by  the 
limitation  of  the  time  within  which  the  creditors  were  to  come 
in.  had  debarred  the  bank  of  availing  itself  of  that  security,  and 
that  the  trustee  had  excluded  this  debt  on  that  account.  And 
all  that  the  bank  requires  is,  that  the  complainant  should  order 
his  tnistee  Mason  to  pay  this  debt  out  of  the  trust  fund. 

It  is  said,  however,  that  the  bank  is  chargeable  with  notice  of 
this  deed,  and  all  its  provisions;  and  has  therefore  accepted 
the  fund,  at  its  own  risk;  and  particularly  as  notice  is  not  de- 
nied in  the  answer. 

There  is  nothing  in  the  pleadings  or  proofs  showing  notice 
in  fact,  and  the  deed  was  not  recorded,  so  as  to  charge  the 
bank  with  constructive  notice.  There  may  be  reasonable 
grounds  to  conclude,  that  the  bank  had  information  with  re- 
spect to  the  trust  fund  before  it  agreed  to  accept  it  as  a  substi- 
tute for  the  judgment.  But  actual  knowledge  of  this  limitation 
cannot  reasonably  be  presumed,  as  it  was  a  fund  from  which 
no  benefit  could  be  derived;  and  the  bill  contains  no  charge 
calling  upon  the  bank  for  an  admission,  or  denial  of  notice. 
This  was  not  required  by  reason  of  the  special  interrogatory 
put  in  the  bill.  If  the  bill  had  charged  the  bank  with  notice, 
an  answer  must  have  been  given  without  such  interrogatory. 
But  a  defendant  is  not  bound  to  answer  an  interrogatory,  not 
^warranted  by  some  matter  contained  in  a  former  part  of  the 
bill ;  ( MUfordy  44. )  and  if  the  bank  was  called  upon  by  this  in- 
terrogatory to  admit  or  deny  notice,  no  answer  having  been 
given,  exception  should  have  been  taken  to  the  answer  for  in- 
sufficiency. 

Xotliing,  therefore,  appears,  which  would  have  precluded  the 
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bank  from  the  aid  of  a  Court  of  ChanaTy;  even  was  its  com- 
plainant seeking  relief  a]f>;ainst  the  conclusive  operation  of  this 
settlement,  when  the  consideration  for  which  the  judg^nent  was 
to  be  discharged  has  entirely  failed,  and  that  by  the  act  of 
Lynn  himself.  But  when  the  judgment  debtor  comes  into  the 
Court  asking  protection  on  the  ground  that  he  has  satisfied 
the  judgment,  the  door  is  fully  open  for  the  Court  to  modify, 
or  grant  his  prayer,  upon  such  conditions  as  justice  demands. 

The  arrangement  between  the  parties  was  executory;  no  re- 
lease or  discharge  of  the  judgment  was  given.  The  account 
stated  was  the  basis  only  on  which  the  settlement  was  made, 
and  to  be  carried  into  execution.  And  it  must  have  been  the 
intention  of  both  parties,  that  the  bank  should  be  let  in  to  take 
the  benefit  of  the  trust  fund.  And  justice  recjuires  that  this 
should  still  be  done,  as  far  forth  as  it  can  be  consistently  with 
the  safety  of  the  trustee,  and  the  rights  of  other  creditors  enti- 
tled to  the  benefit  of  that  fund. 

The  situation  of  that  fund,  however,  and  what  has  been  done 
under  the  trust  deed,  could  not  be  properly  in(juired  into,  un- 
der the  pleadings  in  this  cause ;  and  without  other  parties  be- 
fore the  Court. 

The  proper  course  for  the  bank  would  have  been,  to  have 
filed  a  cross  bill  against  the  complainant,  and  such  other  par- 
ties, as  were  necessary  to  bring  that  subject  completely  before 
the  Court  and  enable  it  to  make  a  final  determination  of  the 
natter  in  dispute.  If  the  assent  of  Lynn  is  all  that  is  necessa- 
ry to  enable  the  bank  to  avail  itself  of  the  trust  fund,  justice 
requires  that  this  should  be  giv«:n,  before  the  bank  is  entirely 
restrained  from  proceeding  on  its  judgment  at  law.  And  it  is 
BO  doubt  within  the  legitimate  powers  of  a  Court  of  Chancery, 
under  circumstances  like  the  present,  to  require  such  assent, 
and  modification  of  the  settlement,  before  granting  a  perpetual 
injunction. 

But  the  rights  of  other  creditors,  which  may  have  attached 
upon  this  fund  must  not  be  lost  sight  of;  with  respect  to  whicli 
however,  we  have  not  before  us,  the  means  of  judging. 

We  are  accordingly  of  opinion  that  the  decree  of  the  Court 
below  granting  a  perpetual  injunction  be  reversed.  And  that 
the  cause  be  sent  back  with  directions  to  the  Court  to  continue 
the  injunction,  until  the  bank  has  a  reasonable  time  to  file  a 
cross  bill.  And  that  the  continuance  of  the  injunction  be  sub- 
ject to  such  further  order  of  the  Court,  as  eciuity  and  justice 
may  reciuire. 

This  cause  came  on.  Sec,  on  consideration  whereof.  It  is  de- 
creed and  ordered  by  this  Court,  that  the  decree  of  said  Circuit 
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Court  in  this  cause  granting  a  perpetual  injunction  be  and  the 
same  is  hereby  reversed  and  annulled ;  and  it  is  further  ordered 
by  this  Court  that  the  cause  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  continue  the  injunction  until  the  bank 
has  a  reasonable  time  to  file  a  cross  bill,  and  that  the  continuance 
of  such  injunction  !>e  subject  to  such  further  orders  of  the  Court, 
as  equity  and  justice  may  require. 
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.  New  York. 

It  11  not  neeessarv  that  a  respondmtia  loan  should  be  made  before  the  de- 
parture of  the  ship  on  the  voyage ;  nor  that  the  money  loaned,  should 
De  employed  in  the  outfit  of  the  vessel,  or  invested  in  the  goods  on  which 
the  risk  is  run.  {436} 

It  matters  not,  at  what  time  the  loan  is  made,  nor  upon  what  goods  the  rislr 
is  taken.  If  the  risk  of  the  voyage  be  substantially  and  really  taken  ;  if 
tiie  transaction  be  not  a  device  to  cover  usury,  garni or  fraud ;  if  the 
advance  be  in  good  faith,  for  a  maritime  premium ;  it  is  no  objection  to 
it,  that  it  was  made  al^er  the  voyage  was  commenced,  nor  that  the  money 
was  appropriated  to  purposes  wliolly  unconnected  with  the  voyage. 

The  lender  on  respondentia,  is  not  presumed  to  lend  on  the  faith  of  any 
particular  appropriation  of  the  money ;  and  if  it  were  otherwise,  his  se- 
curity could  not  be  avoided  by  any  misapplication  of  the  fund,  where  the 
risk  was  bona  fide  run,  upon  o&er  goods ;  and  it  was  not  a  mere  contract  of 
wager  and  hazard.  {437{ 

It  seems,  that  the  common  and  usual  form  of  a  respondentia  bond,  is  that 
which  was  used  in  this  case.  {437} 

What  is  the  nature  and  effect  of  the  priority  of  the  United  States  under 
the  sUtute  of  1799,  chap.  128,  sec.  65.  {4SS\ 

It  is  obvious,  that  the  latter  clause  of  the  65th  section  of  the  Act  of  1799, 
is  merely  an  explanation  of  the  term  **  insolvency"  used  in  the  first  clause, 
and  embraces  three  classes  of  cases,  all  of  which  relate  to  living  debtors. 

'  The  case  of  deceased  debtors,  stands  wholly  upon  the  altemaUve  in  the 
former  part  of  the  enactment.  {439  ( 

Insolvency,  in  the  sense  of  the  statute,  relates  to  such  a  general  divestment 
of  property,  as  would  in  fact  be  equivalent  to  insolvency  in  its  techiucal 
sense.  It  supposes,  that  all  the  debtor's  property  has  passed  from  him. 
This  was  the  knguage  of  the  decision  in  the  case  of  tne  United  States 
vs.  Hooe,  3  Crarichf73;  and  it  was  consequently  held,  that  an  asagnment  of 
part  of  the  debtor's  property,  did  not  fsdl  within  the  provision  of  the  sta- 
tute. {439} 

Mere  inability  of  the  debtor  to  pay  all  his  debts,  ia  not  an  insolvency  within 
the  statute ;  but,  it  must  be  manifested  in  one  of  the  three  modes,  point- 
ed out  in  the  explanatory  clause  of  the  section.  {439} 

The  priority,  as  limited,  and  established  in  favour  of  the  United  States,  *is 
not  a  right  which  supersedes  and  overrules  the  assignment  of  the  debtor, 
as  to  any  property  which  the  United  States  may  afterwards  elect  to  take 
in  execution,  so  as  to  prevent  its  passing  by  virtue  of  such  assignment  to 
the  assignees ;  but  it  is  a  mere  right  of  prior  payment,  out  of  the  general 
funds  of  the  debtor  in  the  hands  of  the  assi^^ees ;  and  the  assifl;nee8  are 
rendered  personally  liable,  if  they  omit  to  discharge  the  debt  due  to  the 
United  States.  {439} 

ft  b  true,  that  in  discussions  in  Courts  of  Equity  a  mortgage  is  sometimes 
called  a  lien,  for  a  debt ;  and  so  it  certainly  is,  and  something  more ;  it  is 
a  transfer  of  the  property  itself,  as  security  for  the  debt.  This  must  be 
admitted  to  be  true  at  law,  and  it  is  equally  true  in  equity ;  for  in  this  re- 
spect equity  follows  tho  law.  The  estate  is  considered  as  a  trust,  and  ac- 
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cordin{^  to  the  intention  of  the  parties,  as  a  Qualified  estate  and  securitjr. 
When  the  debt  is  discharged,  there  is  a  resulting  tnist  for  the  mortgagor. 
It  is  therefore  only  in  a  loose  and  general  sense,  that  it  is  sometimes  call- 
ed a  lien ;  and  then  only  by  way  of  contrast,  to  an  estate  absolute,  and 

indcfeisiblc.  }441{ 

It  has  never  yet  been  decided  by  this  Court,  tlut  the  priority  of  the  United 
States  will  divest  a  specific  lien,  attached  to  any  thing,  whether  it  be  ac« 
companied  by  possession  or  not  {441} 

The  case  of  Thelluson  v8.  Smith,  2  IVheai.  396,  turned  upon  its  own  particu- 
lar circumstances,  and  did  not  establish  any  principles  different  from  thos« 
which  are  recognised  in  this  case.  And  it  establishes  no  such  proposi- 
tion, as  tliat  a  specific  and  perfected  lien  can  be  displaced  by  toe  mere 
priority  of  the  United  SUtes.  {444} 

It  is  not  understood,  that  a  general  lien,  by  judgment  on  lands,  constitutes 
per  at  a  property  or  right  in  the  land  itsetfT  It  only  confers  a  right  to  levy 
on  the  same,  to  the  exclusion  of  other  adverse  interests,  subsequent  to  the 
judgment ;  and  when  the  levy  is  actually  made  on  the  same,  the  title  of 
the  creditor  relates  back  to  the  time  of  the  judgment,  so  as  to  cut  out  inter- 
mediate incumbrances.  But  subject  to  this,  the  debtor  has  full  power  to 
•ell  or  otherwise  dispose  of  the  land.  {443| 

By  the  well  settled  principles  of  commercial  law,  the  consignee  is  the  au- 
thorized agent  of  the  owner,  whoever  he  may  be,  to  receive  the  goods ; 
and  by  his  endorsement  of  the  bill  of  lading  to  a  bona  Jide  puichawr,  for 
a  valuable  consideration,  without  notice  of  any  adverse  interest,  the  lattei 
becomes,  as  against  all  the  world,  the  owner  of  the  goods.  This  is  the 
result  of  the  principle,  that  bills  of  lading  are  transferable  by  endoTM- 
ment,  and  thus  may  pass  the  property.  {445\ 

Strictly  speaking,  no  person  but  the  consignee  can  by  any  endorsement  on 
the  bill  of  lading  pass  the  legal  title  to  the  goods.  But,  if  the  shipper  bo 
the  owner,  and  the  shipment  oe  on  his  own  account  and  risk,  although  hm 
may  not  pass  the  title  by  virtue  of  a  mere  endorsement  of  the  bill  <»  lad- 
ing, unless  be  be  the  consignee,  or  the  goods  be  deliverable  to  his  order  % 
yet,  by  an  assignment  on  the  bill  of  lading,  or  by  a  separate  instrument^ 
he  can  pass  the  legal  title  to  the  same ;  and  it  will  be  good  against  aU 
persons,  except  purchasers  for  a  valuable  consideration,  without  notice^ 
by  endorsement  on  the  bill  of  lading  itself.  Such  an  assignment  by  the 
owner,  passes  the  Iqgal  title  agunst  nis  agents  or  &ctorsy  and  creaitoffs^ 
in  favour  of  the  assignee.  {445} 

Morteages  may  as  well  be  given  to  secure  future  advances,  and  contingent 
debtsy  as  those  which  are  certain  and  due.  The  only  question  that  pro* 
jperiy  arises  in  such  cases,  is  the  bonaMea  of  the  transaction.  {448} 

Without  undertaking  to  sugg^est,  whether  in  any  case  the  want  of  posses- 
sion of  the  thing  sold  constitutes,  per  ae^  a  badge  of  fhiud,  or  is  only,  pri- 
ma fadt,  a  presumption  of  fraud  {  it  is  sufficient  to  say,  that  in  case  even 
of  an  absolute  sale  of  permnal  property,  the  want  of  such  possession  is 
not  presumption  of  fraud,  if  possession  cannot,  from  the  circumstances  of 
the  proper^,  be  within  the  power  of  the  parties.  {449} 

In  cases  where  the  sale  is  not  absolute  but  conditional,  the  want  of  po«e»- 
sion,  if  consistent  with  the  stipulations  of  the  parties,  and  a  fortiori  if  flow- 
ing directly  from  them,  has  never  been  hekl  to  be,  per  se,  a  badge  of 
fhiud.  {449} 

a  trial  upon  the  merits,  it  is  too  late  to  take  exception  to  the  capacity 
of  the  plaintiff  to  sue,  this  should  have  been  done  by  a  plea  in  abate- 
ment, before  the  trial ;  and  the  omission  to  do  this  is  a  waiver  of  the  ob- 
jection. {450} 
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A  joint  and  several  bond,  where  it  was  not  understood  to  be  offered  as 
neral  evidence  as  to  all  the  parties  to  it,  but  only  as  to  one  of  the  obligors, 
and  was  connected  witli  a  title  derived  from  that  obli^r ;  was  properly 
pennitted  to  go  to  the  jury,  upon  proof  of  tlie  execution  of  the  bond  by 
that  obligor  alone ;  as,  under  the  circumstances,  it  wis  prima  fade  evi- 
dence of  his  execution  of  the  instrument.  {451} 

THIS  was  an  action  of  trespass  brought  in  the  Circuit  Court 
lor  the  district  of  Pennsylvania,  by  the  Atlantic  Insurance  Com- 
pany of  New-York,  against  John  Conard,  the  Marshal  of  the 
district  of  Pennsylvania,  for  taking  and  carrying  away  certain 
teas,  imported  from  Canton  into  the  port  of  Philadelphia,  on 
board  the  ships  Addison  and  Superior.  Pleas  the  general  issue^ 
and  a  special  justification  under  a  Ji  fa.  against  the  goods  as  the 
property  of  Edward  Thomson.  The  suit  was  instituted,  and 
tried  under  an  agreement,  which  is  recited  in  the  following 
bond.— 

Know  all  men  by  these  presents,  that  we,  the  Atlantic  Insur- 
ance Company  of  New-York,  are  held,  and  firmly  bound,  unto' 
the  United  States  of  America,  in  the  sum  of  forty-two  thousand 
dollars,  lawful  money  of  the  United  States  of  America,  to  be 
paid  to  the  said  United  States  of  America,  their  certain  Attor- 
neys, Successors,  or  Assigns,  to  which  payment,  well,  and  truly  * 
to  be  made,  and  done,  we  bind  ourselves,  and  our  successors^ 
firmly  by  these  presents,  sealed  with  our  seal  of  incorporation, 
and  dated  this  ninth  day  of  October,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  twenty-six. 

Whereas,  the  goods  and  merchandise  described  in  an  invoice^, 
a  copy  of  which  is  annexed,  imported  in  the  ship  Addison,  from 
Canton,  safely  arrived  at  the  port  of  Philadelphia,  have  heti^ 
levied  on  by  the  Marshal  of  the  Eastern  District  of  Pennsylva- 
nia, by  virtv£  of  an  execution  on  a  judgment  in  favour  of  the  Unit' 
td  States^  against  Edward  Thomson^  of  Philadelphia,  as  the  pro- 
perty of  the  said  Edward  Thomson;  and,  whereas,  the  Atlantic 
insurance  Company  of  New-York,  claim  to  he  the  otvners  in  law^ 
or  equity y  of  the  said  goods^  and  actually  hold  the  bills  of  lading 
arutinvoice  thereof;  under  which  the  said  goods  have  been  duly 
entered  at  the  Custom  House,  and  the  duties  thereon,  secured 
to  be  paid  according  to  law.  And,  whereas,  it  has  been  agreed 
by,  and  between,  the  Secretary  of  the  Treasury,  in  behalf  of  the 
United  States,  and  the  said  Atlantic  Insurance  Company,  that 
a  suit  shall  be  instituted  by  the  said  named  company,  against 
the  said  Marshal,  in  which  the  sole  question  to  betried^  and  decid- 
«/,  shall  be,  whether  the  United  States^  or  the  said  Atlantic  Insur- 
ance Company  are  entitled  to  said  goods,  and  the  proceeds  thereof; 
^nd,  whereas  it  has  been  further  agreed,  that  the  said  goods  shall 
be  delivered  to  the  said  Atlantic  Insurance  Company,  without 
prejudice  to  the  rights  of  the  United  States^  under  the  swd  cx- 
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ecution  or  otherwise ;  and  that  they  shall  sell  and  dispose  of  the 
same,  in  the  best  manner,  and  for  the  best  price  they  can  obtain 
therefor,  and  for  cash,  or  upon  credit  as  they  may  judge  expe- 
dient; and  that  the  moneys  arising  from  the  sales  thereof,  de- 
ducting the  duties  and  all  customary  charts,  and  commissions 
on  such  sales,  shall  be  deposited  by  the  said  Atlantic  Insurance 
Company,  as  soon  as  received  from,  and  after  the  sale,  in  the 
Bank  of  the  United  States,  to  the  credit  of  the  President  of  said 
bank,  in  trust,  to  be  invested  by  the  said  President  of  the  said 
bank,  in  the  stock  of  the  United  States,  in  the  name  of  the  said 
President  in  trust,  so  to  remain,  until  it  shall  judicially  and  final- 
ly be  decided  to  whom  the  said  goods  or  the  proceeds  thereof, 
do  in  right,  and  according  to  law  belong;  and  on  the  further 
trust,  that  whenever  such  decision  shall  be  made,  the  said  Pre- 
sident of  the  said  bank,  shall  deliver  the  said  moneys,  or  trans- 
fer the  said  stock  to  the  party  in  whose  favour  such  decision 
shall  be  made.  And,  whereas,  in  pursuance  of  the  said  agree- 
ment, the  said  goods  have  been  this  day  delivered  to  the  said 
Atlantic  Insurance  Company  of  New-York,  it  being  understood 
and  agreed  that  such  delivery  of  the  goods,  shall  not  prejudice 
any  existing  right  of  the  said  company. 

Now  the  condition  of  this  obligation  is  such,  if  the  said  At- 
lantic Insurance  Company,  of  New- York,  shall  comply  with  the 
said  arrangements,  and  well,  and  truly  sell,  and  dispose  of  the 
said  goods,  and  cause  the  moneys  arising  from  the  sales  there- 
of, deducting  therefrom  the  duties,  charges,  and  commissions, 
as  aforesaid,  to  be  deposited  in  the  bank,  in  trust,  according  to 
the  true  intent  and  meaning  of  the  above  recited  agreement,  and 
for  the  purposes  therein  set  forth.  This  obligation  to  be  void, 
otherwise  to  be,  and  remain  in  full  force  and  virtue. 

(Signed,)  Arch.  Gracie,  Prest.  |^L.  S.] 

Attest,  Geo.  B.  Rapelte,  Secretary  of  the  Atlantic  Insur- 
ance Company  of  New-York. 

The  facts  as  they  appeared  by  the  record  were  as  follows  >— On 
the  21st  June  1825,  the  plaintiffs  below,  lent  to  Edward  Thom- 
son the  sum  of  21,000  dollars,  upon  respondentioj  by  the  Addi- 
son, for  which  the  following  bond  was  executed  and  delivered 
to  the  company 

Know  all  men  by  these  presents,  that  we,  Edward  Thomson, 
of  the  city  of  Philadelphia,  Edward  H.  Nicoll,  Francis  H.  Ni- 
coU,  and  Floyd  S.  Bailey,  of  the  city  of  New-York,  are  held 
and  firmly  bound  unto  the  Atlantic  Insurance  Company,  of  New- 
York,  in  the  sum  of  forty-two  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  to  be  paid  to  the  said  the  At- 
lantic Insurance  Company  of  New- Fork,  their  certain  attorney, 
successors,  or  assigns,  to  which  payment,  well  and  truly  to  be 
made,  we  do  bind  ourselves  and  each  of  us,  our  and  each  of  o«  i 
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hdrtf  executors,  and  administrators,  jointly  and  seTerally,  firm- 
ly by  these  presents.  Sealed  with  our  seals,  and  dated  this  twen- 
ty-first  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-five. 

Whereas  the  said  the  Atlantic  Insurance  Company  of  Kew« 
York,  have  this  day  lent  and  advanced  to  the  above  named  Ed- 
ward Thomson,  Edward  H.  Nicoll,  Francis  H.  Nicoll,  and  Floyd 
S.  Buley,  the  sum  of  twenty-one  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  upon  the  goods,  wares,  mer- 
chandise, and  specie,  to  that  amount  laden  or  to  be  laden,  on 
board  the  American  ship,  called  the  Addison,  6f  Philadelphia, 
whereof  Hidelius  is  master,  or  which  may  be  laden  on  account 
of  the  said  Edward  Thomson,  Edward  H.  Nicoll,  Francis  H. 
Nicoll,  and  Floyd  S.  Bailey,  on  board  the  said  vessel,  at  any 
time  during  her  intended  voyage  hereinafter  mentioned. 

And  whereas  the  said  vessel  is  now  bound  on  a  voyage  at^ 
and  from  Philadelphia  to  Canton,  and  at  and  from  thence  back 
to  Philadelphia,  with  the  usual  privileges  for  trade  and  refresh- 
ments. 

And  whereas  the  said  the  Atlantic  Insurance  Company  of 
New- York,  are  content  to  stand  and  bear  the  risks  against 
which  the  said  company  usually  insure  by  their  cargo  policies, 
on  the  said  sum  so  lent  and  advanced  on  the  said  g^ods,  wares, 
merchandise,  and  specie,  laden  or  to  be  laden  on  board  of  the 
said  vessel  as  aforesaid,  during  the  said  voyage,  so  as  the  same 
do  not  exceed  the  term  of  twelve  calendar  months,  to  be  com- 
puted from  the  day  of  the  date  of  the  bill  of  lading,  viz:  the 
twenty-first  day  of  April  1825. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
ship  laden  with  the  said  goods,  wares,  merchandise,  and  specie, 
do  and  shall,  with  all  convenient  speed,  proceed  and  sail  on  the 
said  voyage  from  Philadelphia  to  Canton,  and  at,  and  from 
thence  back  to  Philadelphia,  and  return  and  come  to  Philadel- 
phia, having  on  board  the  above  stipulated  amount  in  value,  in 
specie  or  merchandise,  as  the  case  may  be,  on  the  respective 
passages,  both  outward  and  homeward,  to  end  her  voyage  there, 
by  or  before  the  end  or  expiration  of  twelve  calendar  months, 
to  be  computed  from  the  date  aforesaid,  and  that  without  devi- 
ation, (the  dangers  and  casualties  of  the  seas  excepted ;)  and  if 
the  above  bounden  Edward  Thomson,  Edward  H.  Nicoll,  Fran- 
cis H.  Nicoll,  and  Floyd  S.  Bailey,  or  either  of  thein,  or  either 
of  their  heirs,  executors,  or  administrators,  shall,  and  do  well, 
and  truly  pay,  or  cause  to  be  paid,  at  the  city  of  New-York,  to 
the  above  named  the  Atlantic  Insurance  Company  of  New- 
York,  their  attorney,  successors,  or  assigns,  the  full  sum  of 
twenty-one  thousand  dollars,  lawful  money  as  aforesaid,  imme- 
iiatelv  upon  the  first  and  next  return  and  arrival  of  the  said 
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ski)),  at  the  port  of  Philadelphia,  or  at  and  upon  the  end  and  ex- 
piration of  twelye  calendar  months,  to  be  computed  as  afore- 
said, whichever  shall  first  happen,  together  with  the  sum  of 
two  thousand  two  hundred  and  five  dollars,  lawful  money  as 
aforesaid,  that  being  the  stipulated  marine  interest  and  premi- 
um, on  the  said  loan:  or  if  the  said  Edward  Thomson,  Edward 
H.  Nicoll,  Francis  H.  Nicoll,  and  Floyd  S.  Bailey,  or  either  of 
them,  their,  or  either  of  their  heirs,  executors,  or  administra- 
tors, shall  and  do  immediately  upon  the  first  and  next  return 
and  arrival  of  the  said  vessel,  at  the  port  of  Philadelphia  as 
aforesaid,  provided  such  return  and  arrival  happen  within  the 
space  of  twelve  calendar  months,  to  be  computed  as  aforesaid, 
give  security  satisfactory  to  the  said  the  Atlantic  Insurance  Com- 
pany of  New- York,  to  pay  at  the  city  of  New- York,  to  the  said 
the  Atlantic  Insurance  Company  of  New-York,  their  successors 
or  assigns,  the  said  sum  of  twenty-one  thousand  dollars,  toge- 
ther with  the  said  sum  of  two  thousand  two  hundred  and  five 
dollars,  within  three  months  from  the  time  of  such  return  and 
arrival,  with  lawful  interest  thereupon,  from  the  time  of  such 
return  and  arrival,  and  shall,  and  do  well,  and  truly  pay  the 
same  accordingly,  at  the  expiration  of  the  said  three  months ; 
or  itj  in  the  said  voyage,  and  before  the  end  of  the  said  twelve 
months,  to  be  computed  as  aforesaid,  a  total  loss  of  the  said 
goods,  wares,  merchandise,  and  specie,  by  the  risks  against 
which  said  company  usually  insure  by  their  cargo  policies, 
shall  unavoidably  happen,  and  the  said  Edward  Thomson,  Ed- 
WMid  H.  Nicoll,  Francis  H.  Nicoll,  and  Floyd  S.  Bailey,  their 
heirs,  executors,  or  administrators*  shall,  and  do  well,  and  suf- 
ficiently abandon,  transfer,  and  assign,  to  the  said  the  Atlantic 
Insurance  Company  of  New- York,  their  successors  or  assigns, 
all  the  said  goods,  wares,  merchandise,  and  specie  of  the  said 
Edward  Thomson,  Edward  H.  Nicoll,  Francis  H.  NicoU,  and 
Floyd  S*  Bailey,  so  laden,  and  to  be  carried  from  the  said  port 
of  Philadelphia,  on  board  the  said  ship,  and  all  other  goods, 
wares,  merchandise,  and  specie,  which  shall  be  acquired  during 
the  said  voyage,  by  reason  of,  or  from  the  proceeds  of  the  said 
last  mentioned  goods,  wares,  merchandise,  and  specie,  and  the 
mett  proceeds  thereof,  and  well  and  truly  do  account  for  and  pay, 
upon  oath  or  affirmation,  within  four  calendar  months,  to  be 
computed  from  the  time  of  such  loss,  to  the  said  the  Atlantic 
Insurance  Company  of  New- York,  or  their  successors,  a  just 
and  proportionable  average  on  all  the  said  specie,  goods,  wares, 
atid  merchandise,  and  proceeds,  if  any  salvage  average,  or  al- 
lowance, shall  be  obtained  by  reason  of,  or  upon  the  same,  not- 
withstanding such  loss;  then  this  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 
It  being  first  declared  to  be  the  mutual  understandings  and 
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agreement  of  the  parties  to  this  contract,  that  the  lenders  shall 
not  be  liable  for  any  charge,  damage,  or  loss,  that  may  arise  in 
consequence  of  a  seizure  or  detention,  for  or  on  account  of  any 
illicit  or  prohibited  trade,  or  any  trade  in  articles  contraband 
of  war;  but  that  the  lenders  shall  be  liable  to  losses  and  ave- 
rages, and  entitled  to  the  benefit  of  salvage,  in  the  same  man- 
ner, to  all  intents  and  purposes,  as  underwriters  on  a  policy  of 
insurance,  according  to  the  usages  and  practices  in  the  city  of 
New* York;  and  that  in  like  manner  the  borrowers  shall  be  sub- 
ject to  all  the  duties  imposed  on  the  assured,  by  the  usual  poli- 
cies of  insurance,  and  the  customs  and  practices  of  the  said  city. 
Sealed  and  delivered  in  the  presence  of  us, 

Peter  Mackie, 

Charles  Mackie, 

To  the  signature  of  Edward  Thomson, 

J.  H.  Clinch, 

H.  W.  NiCOLL, 

To  the  three  last  named. 


At  the  same  time  the  following  memorandum,  bill  of  ladmg, 
4ind  assignment  thereon,  were  also  executed  and  delivered  to  the 
company  ^ 

Whereas,  it  hath  been  agreed  that  the  bills  of  lading  for  the 
goods,  specie,  wares,  and  merchandise,  mentioned  in  the  with- 
in obligation,  shall  be  endorsed  to  ''The  Atlantic  Insurance 
Company  of  New- York,"  as  a  collateral  security  for  the  loan 
within  mentioned: 

And  whereas  it  has  been  further  agreed,  that  the  property  to 
be  shipped  homeward  as  aforesaid,  being  the  proceeds  of  the 
said  loan,  shall  be  for  the  account  and  risk  of  us  the  said  bor- 
rowers, or  some  of  us;  that  the  bills  of  lading  therefore,  shall 
express  the  same,  and  shall  also  express  that  the  said  property 
shall  be  deliverable  to  the  order  or  the  shippers,  and  that  the 
same  shall  be  endorsed  in  blank,  and  shall  be  placed  in  the  hands 
of  the  said  ^^Atlantic  Insurance  Company  of  rfew-York,"  either 
before  or  on  the  arrival  of  the  said  ship  at  Philadelphia,  to  be 
held  by  them  as  a  continuation  of  such  collateral  security^  to  the 
performance  of  which  we  do  bind  ourselves : 

Now  by  this  instrument  it  is  expressly  declared,  that  such 
endorsement,  or  consignment,  shall  not  be  held  to  exonerate  the 
persons  of  the  obligors, nor  compel  the  said  **The  Atlanticln- 
surance  Company  of  New- York"  to  accept  the  goods  and  mer- 
chandise, which  may  arrive  under  such  bill  of  lading  and  con- 


Edward  Thomson,  [L.  S.] 
Edw.  H.  Nicoll,  per  pr   g  -i 


Robert  Smffh,  at'y.  L 


Francis  H.  Nicoll,  [L.  S." 
Floyd  S.  Bailey,      [L.  S." 


January  term,  isas. 
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rignment,  in  discharge  of  such  debt;  but  it  shall  be  lawful  for 
the  said  "The  Atlantic  Insurance  Company  of  New-York,"  to 
receive  and  hold  the  said  goods,  specie,  wares,  and  merchan- 
dise, for  the  space  of  ninety  days  after  their  arrival  at  the  port  of 
Philadelphia* 

And  in  case  the  principal,  interest,  and  premium,  in  the  with- 
in obligation  mentioned,  shall  not  be  paid  or  satisfied  within 
the  said  time,  to  dispose  of  the  same  at  public  auction,  and  to 
charge  the  obligors  with  the  balance  that  may  remain  due,  af- 
ter deducting  from  the  amount  of  said  sales,  the  freight,  duties, 
commissions,  and  all  other  just  and  proper  charges. 
Sealed  and  delivered  in  presence  of  us, 
Peter  Mackir, 
Charles  Mackie, 

To  the  signature  of  Edward  Thomson. 
J.  H.  Clinch, 

H.  W.  NiCOLL, 

To  the  three  last  named. 

Edward  Thomson,  fL.  S.] 
Edw.  H.  Nicoll,  per  ^  -i 
Robert  Smith,  att'y.  L  ^'J 
F.  IL  Nicoll,  [L.  S.l 

Floyd  S.  Bailet,  JTl.  S.J 
Shipped  in  good  order  and  condition,  by  Edward  Thomson, 
in  and  upon  the  ship  called  the  Addison,  whereof  Hidelius  is 
master  for  this  voyage,  now  lying  in  the  port  of  Philadelphia, 
and  bound  for  Canton,  seven  kegs  containing  three  thousand 
Spanish  dollars,  for  account  and  risk  of  the  shipper,  a  na- 
tive citizen  of  the  United  States  of  America,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like 
good  order  and  well  conditioned,  at  the  aforesaid  port  of  Can- 
ton, (the  danger  of  the  seas  only  excepted,)  unto  John  R.  Thom- 
son, Esq.  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  goods,  at  the  rate  of  nothing,  with  primage  and  average 
accustomed.  In  witness  whereof,  the  master  or  purser  of  the 
said  ship  hath  affirmed  to  the  three  bills  of  lading,  all  of  this 
tenor  and  date;  one  of  which  being  accomplished,  the  other  to 
stand  void.  Dated  at  Philadelphia  the  21st  day  of  April,  1825. 

Andrew  Hidelius,  Jr. 
No.  5.  [E.  T.]  38  a  44,  7  kegs  containing  3000  each. 
An  assignment  endorsed  thereon,  dated  the  2ist  June  1825, 
as  follows : — 

(COPY.) 

For  value  received,  I  do  hereby,  assign  and  transfer  to  the 
Atlantic  Insurance  Company  of  New- York,  the  within  bill  of 
lading,  and  the  specie,  goods,  wares,  and  merchandise,  to  be 
procured  thereon,  or  thereby;  and  any^ return  cargo  to  be  ob- 
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Uiincd  by  the  within  mentioned  outward  cargo,  and  specie,  dr 
the  proceeds  thereof,  and  all  the  return  cargo  to  be  taken  cm 
board  the  within  named  ship,  by  or  for  my  account,  as  collate- 
ral security,  accordini^  to  an  agreement,  duly  executed  and  ad- 
joined  to  a  respondentia  bond  given  by  myself,  Edward  H.  Ni- 
coU,  Francis  H.  Nicoll,  and  Floyd  S.  Bailey,  dated  this  twen- 
ty-first day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-five,  for  the  sum  of  twenty-one  thousand 
dollars.  Witness  my  hand  and  seal,  this  21st  day  of  June  1825. 

Edwd.  Thomson. 

Peter  Maori e, 

Barclay  Arny,  Witnesses. 

The  Addison  sailed  from  Philadelphia  for  Canton,  on  or 
about  the  21st  April  1825. 

On  the  14th  July  1825,  the  plaintiffs  also  lent  to  Edward 
Thomson  the  sum  of  13,960  dollars  upon  respondentia  by  the 
Superior,  for  which  a  similar  bond,  and  memorandum,  and  a 
corresponding  bill  of  lading  and  assignment,  were  executed  to 
the  lenders.  The  Superior  sailed  from  Philadelphia  for  Can- 
ton on  or  about  the  6th  June  1825. 

There  was  no  diifercnce  between  these  two  operations,  except 
this,  that  the  entire  loan  of  21,000  dollars  by  the  Addison  was 
paid  by  the  company  to  the  agents  of  Thomson,  whereas  the 
loan  by  the  Superior  was  applied,  with  his  consent,  to  pay  a  pre- 
vious loan  on  respandeniia  by  another  ship  of  Thomson's,  which 
had  fallen  due. 

On  the  19th  November  1825,  Edward  Thomson,  being  very 
largely  indebted  to  the  United  States  upon  duty  bonds,  and  for 
duties  on  teas  not  bonded,  made  a  general  assignment  of  all  his 
estate  and  effects  to  Richard  Renshaw  and  Peter  Mackie,  in 
trust  for  his  creditors; — and  on  the  13th  March  1826,  he  con- 
fessed a  judgment  to  the  United  States  for  half  a  million  of  dol- 
lars, upon  which  a  fi-fa,  was  issued  on  the  same  day. 

In  the  month  of  March  1826,  and  a  few  days  before  the  ar- 
rival of  the  Addison,  the  assignees  of  Thomson  received,  under 
a  blank  envelop  addressed  to  him,  a  duplicate  bill  of  lading 
and  invoice  of  a  shipment  homeward  by  that  vessel,  for  the  teas 
in  question  in  this  suit,  and  delivered  them  to  the  agents  of  the 
Insurance  Company.  They  were  respectively  dated  the  22d 
November  1825,  deliverable  to  the  order  of  the  shipper  at  Can- 
ton, R.  Fisher  attorney  for  John  R.  Thomson,  and  by  him  en- 
dorsed in  blank.  The  invoice  stated  the  account  and  risk  to 
be  for  Edward  Thomson.  That  the  teas  in  this  invoice  were 
the  returns  of  the  outward  specie  in  the  bill  of  lading  assigned 
to  the  company,  was  proved  by  means  of  the  words  and  figure 
No.  5,  on  the  homeward  invoice,  and  the  same  number  and 
figure  on  the  outward  bill  of  lading;  which  were  the  means  con- 
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certed  between  Edward  Thomson  and  his  supercargo  in  Can- 
ton, to  fix  the  identity.  The  onginal  hill  of  lading  and  invoice 
were  received  by  the  assignees  on  the  arrival  of  the  Addison, 
and  in  like  manner  delivei*ed  to  the  company.  In  the  same 
month  Peter  Mackie,  one  of  the  assignees,  received  from  Can- 
ton, the  homeward  bill  of  lading  and  invoice  of  a  shipment  of 
teas,  Sec.  by  the  Superior,  dated  the  2d  December  18£5,  deli- 
▼erable  to  his  own  order;  and  Barclay  Amy,  a  clerk  in  the  ser- 
vice of  Thomson,  received  a  bill  of  lading  and  invoice  of  an- 
other shipment  by  the  Superior,  bearing  the  same  date,  and  de- 
liverable to  his  order.  These  returns,  being,  as  was  proved  at 
the  trial,  purchased  with  the  specie  in  the  outward  bill  of  lad- 
ing by  the  Superior,  assigned  to  the  company,  the  consignees 
Mackie  and  Arny,  on  the  22d  March  1826,  endorsed  the  pa- 
pers to  the  plaintiffs;  the  rest  of  the  shipment  of  13^60  dollars, 
was  expended  for  ship's  disbursements  in  Canton. 

Both  shipments  by  the  Addison  and  Superior  were  levied 
upon  by  the  Marshal,  under  the  JL  fa.  before  mentioned,  on  the 
15th  March  1826,  while  the  ships  were  below  in  the  river,  and 
taken  into  his  custody,  where  they  remained  until  tlic  arrange- 
ment recited  in  the  bond  of  the  9th  October  1826;  in  conse- 
quence of  which  tliey  were  given  up. 

It  further  appeared  upon  the  trial,  that  the  Addison  brought 
with  her  addressed  to  Thomson,  a  general  bill  of  lading  for 
her  entire  cargo,  deliverable  to  Edward  Thomson  or  assigns,  but 
not  signed  by  the  captain;  and  also  a  general  invoice,  stating 
the  cargo  to  be  for  his  account  and  risk,  and  deliverable  to 
his  order.  The  manifest  which  had  been  made  out  in  Can- 
ton by  the  agent  of  Thomson,  stated  the  cargo  to  be  consigned 
to  Thomson,  and  not  to  order;  and  when  the  agent  delivered 
it  to  the  captain,  he  told  him  that  it  was  done  to  save  him  the 
necessity  of  overhauling  his  papers  at  sea,  and  that  he  might 
rely  on  it  as  being  correct.  The  captain  however,  on  receiv- 
ing a  letter  from  the  assignees,  upon  his  arriving  on  the  Ame- 
rican coast,  examined  his  bills  of  lading,  and  finding  that  they 
were  deliverable  to  order,  altered  his  manifest  in  conformity. 
The  object  of  these  double  papers,  it  was  alleged,  was  to 
enable  Thomson,  after  settling  with  the  lenders  on  responr 
deniifu  as  he  had  done  upon  former  occasions,  to  cancel  the 
particular  bills  and  invoices;  and  after  procuring  the  signa- 
ture of  the  captain  to  the  general  bill  of  lading,  to  enter  the 
cargo  as  consigned  to  him. 

The  preceding  statement  is  all  that  is  necessary  to  introduce 
the  points  of  evidence  and  law  that  were  raised  upon  the  re- 
cord, and  which  came  up  for  revision  in  this  Court 

The  plaintiffs'  counsel  having  offered  at  the  trial  to  give 
evidence  of  the  respondentia  bond  by  the  Addison^  it  waa-  ob- 
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jected  to,  until  they  had  proved  that  the  company  were  duly  in- 
corporated according  to  law.  The  plaintiffs'  counsel  then  eave 
notice  to  the  defendant's  counsel,  the  District  attorney  ot  the 
United  States,  to  produce  the  bond  of  9  October  1826;  and 
gave  in  evidence  the  agreement  of  coun5;el  for  entering  the 
action,  wherein  it  was  slated,  that  the  question  to  be  tried  was, 
whether  the  plaintiffs  or  the  United  States,  were  entitled  to  the 
goods  mentioned  in  the  declaration  or  the  proceeds  thereof,  and 
that  the  merits  should  be  determined  without  further  form. 
The  bond  not  being  produced,  the  plaintiffs'  counsel  called 
Austin  L.  Sands  to  prove  the  delivery  of  that  bond  to  the  dis- 
trict attorney,  and  also  its  contents;  and  began  by  asking  him, 
if  he  was  an  agent  of  the  Atlantic  Insurance  Company.  To  this 
question  the  counsel  for  the  defendant  objected,  and  the  Court 
overruled  the  objection.  To  this  opinion  of  the  Court  a  bill  of 
exceptions  was  tendered  and  sealed. 

The  bond  of  9  October  1826  being  then  proved,  the  counsel 
for  the  plaintiffs  contended  that  they  were  authorized,  without 
further  proof,  to  give  evidence  of  the  respondentia  bond,  of 
which  opinion  was  the  Court;  and  to  this  opinion  also  the  de- 
fendant's council  tendered  an  exception. 

Mackie  the  subscribing  witness  to  £.  Thomson's  signature 
to  the  renpondentia  bond,  memorandum,  and  assignment  of  the 
bill  of  lading,  proved  the  hand  writing  of  Thomson,  his  own  at- 
testation, and  that  of  Charles  Mackie — and  also  the  hand  wri- 
ting of  Clinch  and  Nicoll,  the  other  witnesses  to  the  bond  and 
memorandum;  who  resided  in  New- York  and  were  not  produced. 
The  counsel  for  the  plaintiffs  then  offered  to  read  that  bond  in 
evidence,  to  which  the  counsel  for  the  defendant  objected,  but 
the  Court  suffered  it  to  be  read,  as  the  several  bond  of  Thom- 
son ;  to  which  opinion  an  exception  was  also  tendered. 

Upon  the  exanunation  of  A.  Hidelius,  the  captain  of  the  Ad- 
dirion,  a  witness  produced  on  behalf  of  the  defendant,  the  coun- 
sel proposed  to  ask  him  the  following  question — Did  Mr. 
Mackie  and  Mr.  Nicoll  make  out  a  new  manifest,  altering  the 
destination  of  the  Addison,  and  ask  you  to  enter  it  as  a  true 
manifest  at  the  Custom  House?  This  ([uestion  was  objected  to 
by  the  plaintiffs' counsel,  and  overruled  by  the  Court;  to  whose 
opinion  the  defendant  again  excepted. 

The  defendant's  counsel  proposed  then  to  ask  the  same  wit- 
ness tiie  following  question— Did  you  see  Mr.  Mackie  pay  mo- 
ney to  the  pilot  for  being  first  on  board  the  Addison  ?  Which 
question  was  objected  to,  overruled,  and  the  rejection  except- 
ed to  in  like  manner. 

The  defendant's  counsel  having  then  produced  an  original 
letter  from  Thomson  to  captain  Hidelius,  with  a  postscript  by 
tlie  assignee,  giving  the  captain  a  caution  in  regard  to  his  mani* 
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fest,  proposed  to  ask  Peter  Mackie  the  following^  question— was 
the  greater  part  of  the  letter  now  produced  signed  by  Edward 
Thomson,  and  countersigned  by  his  assignees,  drafted  by  the 
District  attorney?  This  question  was  in  like  manner  objected 
to  and  overruled,  and  an  exception  taken. 

The  same  counsel  proposed  to  ask  of  Barclay  Amy,  another 
witness,  the  following  question — Do  you  know  how  the  money 
was  applied  iliat  was  borrowed  on  the  Addison  and  Superior 
of  the  plain  tiffs.  This  question  was  objected  to,  unless  the  ap- 
plication was  with  the  plaintiffs'  knowledge,  and  was  overrul- 
ed. To  this  opinion  a  bill  of  exceptions  was  also  tendered  by 
the  defendant. 

At  the  close  of  the  argument  to  the  Court  and  Jury  on  the 
law  and  fact  of  the  case,  Mr.  Justice  Washington  delivered  the 
following  points,  in  charge  to  the  jury. 

First,   That  the  bonds  given  by  Edward  Thomson  to  the 

Elaintifls,  for  securing  the  loans  of  twenty-one  thousand  dol- 
irs  on  the  cargo  of  the  Addison,  and  of  thirteen  thousand 
nine  hundred  and  sixty  dollars,  on  that  of  the  Superior,  are  not 
invalid  as  marine  contracts,  for  the  reason  alleged  by  the  coun- 
sel for  the  defendant;  that  is  to  say,  because  in  respect  to  the 
former,  the  loan  was  made  after  the  Addison  had  sailed  upon 
her  voyage,  and  in  respect  to  the  latter,  for  the  same  reason ; 
and  because  the  bond  was  given  by  the  said  Thomson  for  se- 
curing a  balance  due  by  him  to  the  plaintiffs,  on  account  of  pre- 
ceding loans  made  to  him,  and  not  for  money  lent  at  the  time 
the  said  security  was  given. 

Second.  That  it  is  no  objection  to  the  validity  of  the  bond 
j^ven  for  securing  the  loan,  on  the  cargo  of  the  Addison,  upon 
the  ground  of  usury,  that  such  cargo  was  known,  by  the  par- 
tics,  at  the  time  the  said  bond  was  given,  to  have  been  in  safe- 
ty at  and  upon  the  departure  of  the  said  vessel  from  Philadel- 
phia; since  the  real  question  for  the  jury  to  decide  in  relation 
to  that  subject  was,  whether,  upon  the  whole  of  the  evidence 
given  in  the  cause,  the  loan  was  bottomed  upon  a  fair  marine 
contract,  the  repayment  of  which  was  to  depend  upon  the  pe- 
rils which  the  plaintiff's  assumed  to  bear,  or  whether  the  con- 
tract was  merely  a  device  to  cover  an  usurious  loan.  If  the 
risk  be  inconsiderable,  or  for  a  part  of  the  voyage  only,  and  the 
marine  interest  be  disproportioned  thereto,  these  circumstan- 
ces may  warrant  the  presumption  of  unfair  conduct  sufficient 
to  avoid  the  contract.  But  the  mere  circumstance  of  the  known 
safety  of  the  cargo  at  any  particular  period  of  the  voyage,  or  of 
the  assumed  risk,  is  woX^per  «f,an  objection  to  the  contract  on 
the  ground  of  usury.  If  Edward  Thomson  was  to  pay  inter- 
est/rom  aniecedeni  to  the  loan^  there  can  be  no  question, 
but  that  the  contract  was  usurious,  and  it  would  be  so  although 
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no  more  than  the  legal  rate  of  interest  was  reserved.  How  that 
fact  iHj  thejury  must  decide  from  the  evidence  before  them. 

ThinL  That  the  loan  upon  the  cargo  of  the  Addison,  was  by 
the  terms  of  the  aforesaid  bond,  given  to  secure  it  at  the  risk 
of  the  plaintiffs  during  the  whole  voyage,  notwithstanding  the 
omission  of  the  words  *Most  or  not  lost"  in  the  said  bond; 
there  being  other  and  equivalent  expressions  in  the  said  instrv- 
ment. 

Fburtfu  That  the  above  bond  given  for  securing  the  loon 
made  upon  the  cargo  of  the  Addison,  together  with  the  memo- 
randum endorsed  on  it,  the  bill  of  lading  outward,  and  the  en* 
dorsement  thereon,  are  all  to  be  considered  as  forming  parts 
of  one  entire  contract;  and  as  such,  they  do,  upon  a  fair  and 
legal  construction  of  them,  cover  that  part  of  the  homeward 
cargo,  which  was  the  investment  of  the  outward  cargo  on  which 
the  loan  was  secured ;  and  that  the  same  principles  are  applir 
cable  to  the  contract  in  relation  to  the  Superior.  That  the 
above  instruments,  taken  and  construed  together  as  forming 
one  contract,  vested  in  the  plainiifFs  an  equitable  title  to  the 
return  cargoes  of  those  vessels;  if  upon  the  evidence  given  in 
the  cause,  the  jury  should  be  of  opinion,  that  those  return  car- 
goes were  in  point  of  fact  the  investment  of  the  outward  cargoes 
of  the  Addison  and  Superior,  respectively.  And  that  nothing 
remained  to  be  done  to  vest  in  the  plaintiffs  the  legal  right  to 
the  said  property,  respectively,  but  the  delivery  to  them  of  the 
homeward  bills  of  lading  of  the  Addison's  cargo,  endorsed  in 
blank,  and  an  assignment  to  the  plaintiffs  by  Mackie  and  Amy, 
of  the  homeward  bills  of  lading  of  the  cargo  of  the  Superior. 

Fifth.  That  the  equitable  title  of  the  plaintiffs,  so  vested  in 
them  on  the  nineteenth  day  of  November  18:25,  when  Edward 
Thomson  made  an  assignment  of  all  his  property  for  the  bene- 
fit of  his  creditors,  was  not  defeated  or  affected  by  the  right 
of  preference,  which  that  act  gave  to  the  United  States  to  be 
first  paid  what  was  due  to  them  by  the  said  Thomson,  and  that 
this  equitable  title  was  converted  into  a  legal  one,  by  the  sub- 
sequent delivery  to  the  plaintiffs  of  the  bills  of  lading  endorsed 
in  blank  of  the  Addison's  homeward  cargo,  and  of  the  assign- 
ment by  Mackie  and  Amy,  of  those  of  the  cargo  of  the  Supe- 
rior. 

Sixth,  That  the  actual  possession  of  the  above  rctum  cargoes 
by  the  masters  of  the  Addison  and  Superior,  until  they  were 
levied  upon  undor  executions  at  the  suit  of  the  United  States 
against  Thomson,  is  not,  per  in  law,  a  badge  of  fraud,  which 
ought  to  invalidate  or  affect  the  title  of  the  plaintiffs  to  those 
cargoes. 

Seventh.  That  as  to  the  charge  of  fraud,  which  it  is  insisted 
by  the  counsel  for  the  defendant  taints  this  transaction  througlK 
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out,  that  is  a  subject  exclusively  for  the  consideration  and  de* 
termination  of  the  jury,  u{>on  the  evidence  laid  before  them;  in 
deciding^  upon  which,  they  are  to  observe.  First.  That  actual 
fraud  must  be  proved,  and  ought  not  to  be  presumed :  and.  Se- 
condly. That  no  fraud  which  may  have  been  practised,  or  at- 
tempted, by  Edward  Thomson,  his  captains  or  agents,  ought 
to  affect  the  validity  of  these  contracts ;  unless  they  should  be 
satisfied,  from  the  evidence,  that  the  plaintiffs  in  some  way  or 
other,  participated  in  the  same. 

Jjvtlly,  That  if  the  jury  should  be  of  opinion,  upon  the  whole 
of  the  evidence,  that  the  transactions  between  the  plaintifis 
and  £.  Thomson,  which  constitute  the  basis  of  this  action^ 
were  fair,  so  far  as  the  plaintiffs  were  concerned  in  them;  and 
that  they  stand  clear  of  the  imputation  of  usury,  on  the  ground 
that  interest  was  reserved  from  a  period  antecedent  to  the  loan ; 
and  if  further  they  are  satisfied,  that  the  homeward  cargoes 
were  the  proceeds  of  the  outward  cargoes  on  which  the  secu- 
rities were  given;  then  their  verdict  ought  to  be  for  the  plain- 
tiff, otherwise  not.  It  was  further  stated  by  the  Judge  that  he 
had  declined  giving  a  construction  of  the  62d  section  of  the 
Act  imposing  duties,  or  an  opinion  on  the  question  whether 
under  that  section,  the  consignee  of  imported  goods  is  liable 
for  the  duties  on  them;  considering  it  to  be  unnecessary  from 
the  view  which  he  had  taken  of  the  case. 

And  in  explanation  of  the  charge,  the  following  questions 
were  propounded  by  the  counsel  and  answered  by  the  Court. 

1.  The  defend anl*s  counsel  requested  the  Court  to  charge 
the  jury,  that  if  the  agreement  of  the  plaintiffs  with  Edward 
Thomson  was  made  with  the  view  to  deprive  the  United  States 
of  their  duties,  it  was  fraudulent,  and  the  plaintiffs  could  not 
recover.  To  which  the  Judge  answered,  that  if  the  agreement 
was  made  with  that  view,  such  would  be  the  legal  consequence; 
but  that  he  had  heard  no  evidence  to  warrant  that  conclusion  iu 
point  of  fact;  but  that  was  a  subject  exclusively  for  the  jury. 

3d.  The  Court  was  asked  by  the  same  counsel,  to  charg(% 
that  if  the  contract  of  Edward  Thomson  with  the  defendant,  was 
to  pay  more  than  lawful  interest  during  a  period  when  there 
was  no  marine  risk,  the  contract  was  usurious  and  void.  To 
which  the  Judge  answered,  that  if  the  contract  was  a  cover  to 
charge  more  tlian  lawful  interest,  when  there  was  no  marine 
risk,  it  was  usurious  and  void.  That  he  did  not  himself  undei^- 
fttand  the  entries  from  the  plaintiffs'  books  whicji  had  been 
given  in  evidence,  but  that  the  fact  upon  which  the  question  is 
predicated,  was  proper  for  the  decision  of  the  jury. 

3d.  The  Court  was  then  asked  by  the  plaintiffs'  counsel  to 
charge,  that  the  parties  were  at  liberty  to  agree  for  a  marine 
interest  greater  than  the  legal  rate  for  the  time  that  the  money 
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was  exposed  to  marine  risks,  or  the  loan  was  at  hazard  by  the 
marine  risk  of  the  goods,  on  which  it  was  made.    To  which 
the  Judge  answered,  that  they  certainly  were. 

To  all  which  the  defendant's  counsel  excepted,  and  the  Judges 
sealed  a  bill  of  exceptions. 

Mr.  Ingersoll,  for  the  plaintiff  in  error,  stated,  that  after  se- 
veral years  of  actual  but  concealed  insolvency,  Thomson  owned 
it  on  the  19th  of  November  1825,  by  the  public  assignment  of 
all  his  property.  He  then  was  the  debtor  to  the  United  States 
979,102  dollars  63  cents  for  duties  on  his  importations  in  the 
years  1823-4-5,  which  duties  were  due  at  the  importations, 
though  bonded  with  credits  for  future  payments.  Such  is  the 
doctrine  of  the  case  of  The  United  States  vs.  Lyman,  1  Alas. 
482.  Thus  the  contest  arose  between  the  United  States,  who 
loaned  these  credits,  and  the  defendant  in  error,  who  also  claim 
reimbursement  for  loans;  but  the  fund  in  dispute  is  the  only 
resource  of  the  United  States,  while  the  Insurance  Company 
have  the  other  obligors,  besides  Thomson,  on  the  respomierUia 
bond  to  look  to.  The  United  States  are  privileged  creditors; 
not,  as  is  often  imputed,  by  prerogative,  but  by  a  lawful  prior- 
ity, which  belongs  to  every  sovereignty  or  goveniment.  Their 
credits  on  importation  are  loans,  for  which  the  consideration 
and  equivalent  are  priority  of  payment,  before  any  other  credit- 
ors; and  the  fund  in  dispute  proceeds  from  loans  thus  privi- 
leged. It  is  as  just  and  equitable,  as  it  is  established  by  law,  that 
for  such  loans  the  government  should  be  paid  before  any  other 
creditor,  no  matter  what  security  he  has  for  his  debt.  This 
principle  is  the  privilege  of  every  government,  and  as  conso- 
nant with  republican  as  witli  regal  sovereignty.  It  belongs  to 
all  codes,  in  all  ages  and  countries.  Thus,  in  England  before  the 
statute  of  Acton  Burnell,  the  crown  had  execution  aj^ainst  the 
person  and  the  lands  of  its  debtors,  which  was  not  allowed  to 
any  subject  at  that  time.  PlowiL  441,  3  Co.  11.  9,  Bac,  Abridg. 
686.  Govenmient  is  not  bound  by  certificate  of  bankruptcy,  by 
Act  of  Limitations,  or  to  pay  costs ;  principles  common  to  the 
American  as  to  the  English  law.  The  crown  may  assign  a 
chose  in  action^ 'dwA  its  assignee  may  sue  in  his  own  name.  6Vo. 
Jcu  \7%  Rex  vs.  Twine.  Such  was  the  ancient  Roman  law. 
Tfood*s  Imt.  of  the  Civ.  Liuo^  h.  3.  c/i.  \.p.  141.  The  state  was 
preferred  for  all  debts,  and  had  a  lien  on  the  property  of  all 
receivers  of  public  funds,  with  the  right  of  execution  from  the 
Treasury,  witliout  any  suit;  which  are  provisions  similar  to  those 
of  the  Acts  of  Congress.  The  modern  civil  law  is  the  same: 
fitcus senipcr habetjm pigfioris,  Potlu  DeVhypotheJiue^  ch.  l.art.S. 
p.  116.  All  are  bound  to  pay  the  state  before  private  creditors. 
Grot,  dc  JfirCj  B.  4'  2.  ch,  1.  sec.  6.  These  principles  are 
indispensable  to  good  government*  It  is  neither  politic  nor 
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permitted  for  the  judiciary  to  enfeeble  by  construction,  what 
the  legislature  has  done  to  establish  them.   Neither  property 
Bor  lien  itwserted  for  the  United  States,  but  privilege  to  be  first 
paid  out  of  the  insolvent  debtor's  effects,  before  9atj  other  debtor. 

To  this  privilege  however  the  United  States  superadd  the 
advantage,  which  the  law  always  allows  to  vigilance  m  the  pur- 
tvitof  debts.  On  the  11th  of  March  1826  they  obtained  judg> 
ment  against  Thomson;  on  the  I3th  of  that  month  and  year 
Itsued  their  JLfcu^  and  on  the  15th  levied  it  on  the  ships  and 
cargoes,  whose  proceeds  are  in  question.  Such  legal  and  equi- 
tabk  positions  are  inmroveable  by  any  mere  debtor:  the  de- 
fendants in  error  must  show  that  Thomson  had  no  property  in 
the  goods  levied  upon  as  his,  but  that  it  was  transferred  before- 
hand to  them.  This  burthen  of  proof  they  undertake,  and  to  dis- 
lodge the  public  priority  and  possession,  by  proving  property 
<mt  of  Thomson,  and  in  the  Insurance  Company.  They  claim 
to  be,  if  not  owners,  at  least  creditors  with  qualified  property  by 
specie  lien ;  having  loaned  money  on  respondentia  bonds  secur- 
ed by  assignments,  endorsed  on  the  outward  bills  of  lading. 

Use,  disposition,  risk,  profit  and  loss,  in  short  all  ownership, 
real  and  ostensible,  remained  in  Thomson  throughout.  The 
teasels  were  far  at  sea  when  the  loans  were  made,  so  that  rt  was 
physically  impossible  to  appropriate  the  parts  affected  to  the 
aereral  loans.  All  the  homeward  documents  were  addressed  un- 
der seal  to  Thomson,  and  nothing  but  a  secret  mark  on  one  set 
of  the  double  papers,  enabled  the  assignees  to  deliver  the  re- 

r tive  parcels,  which  were  levied  upon  by  the  executions  of 
United  States,  when  thus  symbolically  and  conjecturally 
appropriated.  The  contract  between  the  Insurance  Company 
and  Tliomson  is  to  be  gathered  from  the  bond,  the  annexed 
memorandum,  and  the  assignment  on  the  outward  bill  of  lad- 
ing, all  considered  together  as  one  instrument.  The  bond  doesr 
not  contain  a  single  word  or  indication  of  transfer  of  property 
or  specific  lien,  but  the  contrary;  and  it  is  well  settled  that  a 
rtifimdmtia  bond  creates  no  lien,  but  only  gives  personal  secu- 
rity. AEast^  319,  Busk  V9.  Fearon.  The  United  States  The 
Delaware  Insurance  Company,  MS.  The  memorandum  annex- 
ed to  the  bond,  is  a  caveat  against  the  idea  of  property,  which 
the  lenders  repel.  The  assignment  on  the  bill  of  lading  is  cau- 
tiously qualified  and  referential,  relying  upon  the  memorandum 
for  the  meaning  of  the  parties.  By  all  these  instruments,  taken 
either  together  or  separately,  there  is  no  unqualified  transfer 
of  property;  no  possession  changed,  the  account  and  risk  are 
kept  in  the  borrower ;  no  consignment  to  the  lenders  who  lend 
their  money  on  the  promise  of  the  borrower  to  place  a  blank 
bill  of  lading  in  their  hands  after  the  voyage  ends,  and  that  and 
then  expressly,  as  no  more  than  collateral  security  for  the  loan. 
Vol.  I.  3  E 
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The  lenders  trust,  the  borrowers  covenant,  throughout— no 
more.  Usually  in  case  of  respondentia  loans  there  U  an  unqua- 
lified assignment  at  home,  and  an  unqualified  consigalpient  from 
abroad,  with  separate  letters  of  advice,  orders  and  an  entire 
doci^mentary  possession  in  the  lenders :  whereas  here,  the  lend- 
ers shun  every  indication  of  ownership  or  possession,  which 
are  left  with  Thomson,  to  enable  him  by  false  appearances  of 
property  to  get  credits  for  duties,  which  the  Insurance  Compa- 
ny thus  evade  liability  for.  The  62d  section  of  the  Act  of  Con- 
gress, Laws  of  U,  S.  3  Vol.  195,  holds  the  consignee  liable  for 
the  duties,  notwithstanding  any  transfers.  By  clandestine  trans- 
fer the  lenders  have  a  secret  lien  on  these  effects,  without  no- 
tice and  registry,  contravening  all  appearances,  and  inevitably 
tempting  to  frauds.  Can  an  equitable  right  spring  from  so  pol- 
luted a  source  ?  Can  the  public  priority  be  annulled  by  such 
an  equity  ?  By  mortgage,  the  legal  title  is  transferred  and  so 
registered.  By  pawn,  the  thing  is  deposited  and  thus  posses- 
sion changed.  But  in  this  case,  all  but  a  secret  hold  remained 
with  the  borrower,  as  the  very  means  with  which  to  defraud  the 
revenue.  Would  Chancery  compel  performance  of  such  a  con- 
tract? Would  trover  lie  at  common  law  for  the  property? 
Could  the  Insurance  Company  have  taken  possession  of  it  at 
any  time  ?  Could  not  Thomson  have  ordered  and  sent  it  to  Eu- 
rope or  Australasia,  instead  of  Philadelphia  ?  His  obligaUon 
was  nothing  but  a  mere  executory  promise  to  place  a  blank  bill 
of  lading  in  the  lender's  hands,  which  promise  they  had  no 
means  of  compelling  him  to  keep.  Indeed,  the  consideration 
for  that  promise  was  a  mere  contingency,  inasmuch  as  no  debt 
was  due  till  the  voyage  ended :  and  then,  by  the  bond,  the  lend- 
ers stipulate  to  accept  satisfactory  security  for  payment;  which 
security,  according  to  Amy's  testimony,  was  always  a  mere 
negotiable  note  from  Thomson. 

Such  was  the  course  of  dealing  uniformly.  No  instance  ever 
occurred  of  his  placing  the  blank  bill  of  lading  in  their  hands. 
Contracting  that  the  returns  should  be  consigned  by  Thomson's 
foreign  agent  to  his  orders,  was  contracting  that  the  property 
should  remain  in  him.  Such  is  the  universal  and  familiar  effect 
of  such  consignments,  by  which  most  of  the  large  British  ship- 
ments to  this  country  are  regulated.  Abb.  by  Stor,  240.  1  A 
Blae.  359.  1  fflieat.  208,  St  Jose  Indiano.  8  Cra.  253.  275,  the 
Venus.  Ibid.  328,  the  Merrimack.  Ibid,  354.  9  Cra.  183,  the 
Frances.  To  which  it  may  be  added,  that  by  Act  of  Congress 
every  manifest  must  designate  ownership  by  fixing  the  con- 
signee. Section  23d  of  the  Duty  Act,  3  VoL  Laws  U.  S.  158. 
All  bills  of  lading  must  conform  to  the  manifest,  section  30tb 
of  the  same  Act,  p.  166;  and  the  property,  as  fixed  in  the  con- 
signee, remains  in  him  notwithstanding  any  transfer;  section 
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<i2d  of  the  same  Act,  p.  195.  Indeed  it  is  a  principle  of  univer- 
sal law,  that  possession  of  chattels  must  accompany  property, 
1  mis.  SfiO.  Ryall  vs.  Roll  2  T.  E.  587,  Edwards  vs.  Harben. 
1  Cra.  Stif  Hamilton  vs.  Russel.  Secret  liens  and  clandestine 
titles,  are  destructive  of  that  free  mutation  of  property  which 
is  vital  to  commerce.  It  is  not  denied  that  property  at  sea  may 
be  transferred  by  the  documents.  But  the  question  here  is 
whether  a  secret  title,  which  disowns  property  till  third  per- 
sons are  involved,  may  be  construed  into  force,  in  order  to  frus- 
trate fair  claims.  In  Coxe  vs.  Harden,  4  ^o^/,  241,  the  Frances, 
8  Cra.  335,  and  Potter  vs.  Lansing,  1  Johns.  215,  it  is  said,  that 
even  the  account  and  risk,  are  strongly  indicative  of  the  pro- 
perty. In  the  case  of  the  United  States  vs.  The  Delaware 
insurance  Company,  C.  C.  U.  S.  Pen.  D.^  it  was  adjudged  that 
a  bill  of  lading  does  not  transfer  the  property,  but  merely  gives 
a  right  to  demand  it ;  and  that  a  bill  to  order  or  in  blank  con- 
tinues the  property  in  the  shipper  till  a  consignee  takes  lawful 
possession  of  it  The  argument  for  the  United  States,  far  from 
any  encroachment  on  the  settled  doctrines  of  commercial  law 
or  the  common  law,  labours,  on  the  contrary,  to  uphold  them 
against  a  perilous  innovation  by  construction.  Furthermore: 
Was  not  the  question  of  property  for  the  jury  to  determine  ? 
The  written  instruments  on  which  the  Court  determined  the 
question  are  no  more  than  evidential  of  the  parties'  intention, 
which  was  a  matter  of  fact.  Such  was  the  use  made  of  similar 
written  instruments  in  the  analogous  cases  of  Hibbert  vs.  Car- 
ter, 1  T.  R.  748,  Haille  vs.  Smith,  \  B.  Sr  P.  563,  Barrow  vs. 
Coles,  3  Campb.  92,  Dyer  vs.  Pearson,  3  B.  4-  C.  38,  Maryland 
Insurance  Company  vs.  Rudens,  6  Cra.  338,  and  Blagg  vs.  The 
Phcsnix  Insurance  Company,  3  fVash.  C.  C.  Rep.  5,  In  all 
these  cases,  the  Court  left  the  property  as  a  fact  for  the  jury  to 
ascertain. 

But  conceding,  for  argument's  sake,  that  this  is  a  case  of 
equitable  lien  or  special  property,  that  does  not  supplant  the 
public  priority.  The  lien  o!  a  judgment  certainly  does  not.  2 
JFheat.  396,  Thelusson  vs.  Smith.  What  more,  in  this  inqui- 
ry, is  a  special  than  a  general  lien  ?  Either  claim  is  but  a  debt 
secured  by  a  pledge;  and  all  debts  are  postponed  to  the  public 
privilege.  The  instruments  relied  upon,  all  mention  collateral 
security,  which  is  only  title  to  the  property,  not  in  it:  not  like 
a  mortgage,  which  transfers  the  legal  right,  and  leaves  but  an 
equity  of  redemption.  There  was  no  right  to  take  possession, 
much  less  any  possession  given  by  these  documents.  The 
general  lien  of  a  judgment  gives  the  right  of  taking  possession 
by  means  of  execution :  but  the  right  in  question  was  no  more 
than  a  right  of  action,  which  the  creditor  had  as  much  with- 
out it  The  three  exceptions  stated  by  the  Court  to  the  gene- 
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ral  rule  laid  down  in  Thehi&son  vs.  Smith,  are  all  posseBsorjr, 
viz:  sale  with  delivery,  executions  executed,  and  mortgaee. 
All  liens  are  possessory-enforceable  without  suit.  Liens  for 
freight,  general  balance  of  factors,  auctioneers,  attoilieysy  cai^ 
riers,  tradesmen,  materialmen,  for  purchase  nuxney;  all  de*> 
pend  in  having  hold  of  the  thing  liable  to  the  lien ;  but  none  of 
them  give  a  property  in  it.  Indeed  the  legal  understanding  of 
lien  and  of  property,  are  inconsistent  with  each  other.  Loss  or 
gain  do  not  aifect  the  lien  holder,  but  the  owner  of  the  proper* 
ty ;  to  whom  also,  any  surplus  belongs  after  satisfying  the  lies 
debt.  In  Blaine  V8.  the  ship  Charles  Carter,  4Cra.  320,  the  Court 
say  that  a  bottomry  bond  gives  no  interest  in  the  ship,  but  a 
claim  upon  her,  which  may  be  enforced  with  the  despatch  of  adnai- 
raky  process.  In  Seaman  vs,  Loring,  1  Mas.  139,  Judge  Story  con- 
siders it  of  the  very  essence  of  a  lien  on  goods  that  possession 
accompany  it.  In  Haille  vs.  Smith,  \  B.  P.  563,  C.  J.  Eyre 
says,  the  goods  were  set  apart  to  remain  in  deposit,  from  which 
moment  thej>roperty  was  changed.  Hibbert  va.  Carter,  1  7*. 
JB.  745,  and  Lempriere  vs.  Pasley,  £  T.  R.  485,  turned  on  the 
right  of  possession.  But  a  respondentia  bond  gives  no  lien  4 
JSast^  319,  Busk  vs,  Fearon.  There  is  no  lien  for  demurrage. 
SM.fy  S.  £05,  Binley  vs.  GUdstone.  15  JEW,  547,  Philips  tu. 
Rodic.  £  Rose  355  Ex  parte  Hcywood.  In  Hammonds  vs. 
Barclay,  £  East^  £35,  lien  is  defined  to  be  a  right  to  detain  fiw 
debt  property  placed  in  the  creditor's  possession.  In  Lickbar* 
row  vs.  Mason,  6  Easty  £5,  it  is  called  a  qualified  right  to  be 
exercised  over  another's  property.  In  Wilson  vt,  Balfour  £ 
Camp.  579  it  is  defined  a  right  to  hold.  In  Hallet  vs,  Bausfield, 
18  Fez.  188,  it  is  called  the  right  of  a  party  having  possession 
ta  retain  it.  In  Heywood  t;s.  Waring,  4  Ckxnrnb.  £91,  a  right 
to  hold.  In  Wilson  vs.  Heathen,  4  TgnmU  64£,  lien,  or  the 
right  to  hold,  is  contradistinguished  from  pledge,  which  is  said 
to  be  matter  of  special  contract.  Lien  is  no  more  than  a  right 
of  set  off,  being  the  same  in  equity  as  at  law,  2  T.  R.  49£,  Lua- 
priere  vs,  Pasley.  It  is  a  claim  with  possession,  either  person* 
al,  as  by  bond,  covenant  or  contract ;  or  real,  as  by  judgmenti 
Statute,  or  recognisance.  Termes  de  la  Ley  4£7.  It  is  a  right 
in  rem  but  not  ad  rem  i  a  claim,  with  hold,  but  without  propei^ 
ty,  in  the  thing  held. 

Justice  and  necessity  originated  liens.  Policy  and  convenience 
have  increased  them.  But  of  late  Courts  lean  against  theno,  and 
will  not  add  to  their  number  or  extent,  7  East^  ££9,  Rwihforth 
vs.  Hadfield.  No  Court  in  England  has  acknowledged  a  new  in- 
stance of  lien  for  the  last  twenty  years,  9  East,,  426.  The  civil  law 
abounds  with  liens,  therein  termed  privileges;  that  is,  prior  rights 
of  payment ;  such  as  the  lien  of  the  state  for  its  debts,  the  lien  of 
mechanics  and  workmen,  and  of  lenders  of  money,  Wood's  Jnst. 
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iKtOL  The  common  law,  the  admiralty  law,  and  the  statute 
law,  are  familiar  with  various  liens.  The  right  of  landlords  to 
dbtrain  may  be  considered  a  lien.  But  these  privileged  claims, 
tliough  aO  specific,  and  affecting  the  property  (with  notice)  in 
idl  hands,  wherever  transmitted,  were  never  held  to  give  or 
change  property.  Its  risk,  diminution,  enhancement,  and  dis* 
position,  are  all  the  debtors,  not  the  creditors;  at  the  debtor's 
death,  it  is  his  assets.  If  Thomson  had  died  when  he  became 
insolvent,  his  administrators  would  have  taken  the  fund  in  dis- 
pute, and  must  have  paid  the  proceeds  to  the  United  States.  S 
Cnu  390,  Fisher  vs.  Blight. 

The  whole  question  turns  on  the  possession;  for  without 
possession  there  can  be  no  lien.  Jones  vs.  Pearle,  iSfra.  556.  Ex 
forte  Shank,  1  JitJc  254,  Kruger  V8.  WUcox,  ^mbL  2252.  Doug. 
97,  M'Coombie  t;<.  Davis,  7  EattyS.  Now  possession,  once  part- 
ed with,  puts  an  end  to  lien«  Sweet  V8,  Pym,  1  Eoit^  4.  Indeed 
actual  possession,  without  the  assertion  of  legal  right  to  it,  is  of 
BO  avail,  4  fVheat.  438,  The  General  Smith— And  slight  cir- 
camstances  will  be  laid  hold  of  to  show  that  the  creditor  does 
BOt  rely  on  lien,  12  Wheat.  611,  Ramsey  vb.  AUegre.  No  pos- 
session was  ever  taken  or  asserted  by  the  Atlantic  Insurance 
Company.  They  repudiated  it,  together  with  every  sign  of 
ownership,  lest  they  should  be  called  on  for  the  duties.  They 
were  content  to  be  creditors  with  mere  hypothecation,  without 
deposite  or  pawn,  2  Blade  Cam.  159.  Whether  even  pawn 
gives  property,  is  doubtful:  but  it  is  unquestionable,  that  hypo- 
thecation does  not.  The  latter  gives  but  right  of  action. 
fFaod't  /n$t.  219,  ch.  2,  b.  3.  Poth.  de  bierf.  Vol.  2.  p.  355. 
Nundwment^  ch.  1.  art  1.  sec  2.  True«  ships  at  sea  may  be 
delivered  by  bill  of  sale  ex  necesntaiej  2  T.  Ji.  462,  Atkinson 
M  Maling;  and  cargoes,  may  change  hands  b^  the  documents. 
But  without  delivery  of  some  kind,  the  whole  is  fraudulent  and 
void.  Ryall  va.  Rolle,  1  IfiU,  260,  and  1  Mc.  167.  Brown  v$. 
Heathcote,  1  ^tk,  160.  Falkener  vi.  Case,  1  Br.  125.  In  this 
case  Kenyon  gave  up  the  ships  because  not  delivered.  See  his 
argument  in  Lempriere  V8.  Pasley,  2  T.  R.  485, 496.  By  the 
civU  law,  a  chattel  cannot  be  hypothecated  or  mortgaged.  And 
as  between  the  state  and  a  creditor  by  hypothecation,  the  pub- 
lic privilege  prevails.  Domatj  b.  3  T\t.  1.  sec.  2.  p.  356-7. 
In  the  case  ot  the  Frances,  8  Cra.  418,  it  was  settled  that  liens 
for  loans,  advances,  general  balance,  or  any  thing  but  freight, 
yield  to  the  pre-eminent  law  of  priase;  which  is  as  near  as  may 
Be  the  principle  in  question.  It  hss  also  been  adjudged  that  the 
^enof  a  foreign  attachment,  by  which  the  thing  attached  is  ta- 
ken into  possession,  is  superseded  by  the  public  priority,  5 
Onu  289.  Harrison  V9.  Sterry-— 2  S.  R.  221,  Willing  vi* 
Bleecher.  In  Thelusson  r9.  Smith,  the  CoBrt^  though  they  men- 
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tion  mortgage  as  an  exception  to  the  general  rule,  yet  do  so 
only,  obiter^  nor  has  it  ever  been  adjudged  that  even  a  mort- 
gage will  dislodge  the  public  priority.  No  lien  is  pretended 
tor  it.  But  an  equitable  title  to  these  funds,  much  better  founded 
in  justice  than  that  of  the  Insurance  Company,  whose  asserted 
lien,  without  possession  or  property,  is  a  mischievous  taint  se- 
cretly affecting  the  right  to  the  fund,  and  most  disastrous  in 
its  influence  on  free  and  fair  circulation.  To  sustain  it  judi- 
cial legislation  must  add  to  the  catalogue  and  character  of 
liens,  and  abrogate  the  Act  of  Congress  providing  for  the  pub- 
lic priority. 

The  three  first  divisions  of  the  charge,  afiirm  the  bonds  in 
question,  whose  validity  is  denied  either  as  respondentia  bonds, 
or  bona  fide  obligations.  They  were  executed  long  after  the 
ships  and  cargoes  were  at  sea,  not  predicated  of  any  maritime 
necessity,  to  make  provision  for  foreign  voyages;  but  were  part 
of  a  general  scheme  of  gambling  and  usurious  speculation.  In 
form,  character  and  substance  they  differ  from  all  respondentia 
bonds  heretofore  known.  2  Marsh,  on  Ins,  827.  S  S,^R.  138. 
The  Pennsylvania  Insurance  Company  vs,  Duval.  It  is  said  in 
the  Consolato  del  Mare^  that  Demosthenes  gives  us  the  form  of 
9Lrespondentia  bond,  precisely  as  used  ever  since.  Boucher^s  Trana- 
hU.  1  vol.  1  cA.  6.  And  the  principles  and  regulations  of  the 
Roman  pecmda  trqjectitia^  are  familiarized  by  abundant  publica- 
tions. From  no  source  of  legitimate  information,  can  such  a 
contract  as  the  present  derive  support  All  the  English  au- 
thorities, Molloy,  Beawes,  Weskett,  Postlewaite  and  Park,  like 
the  Roman  law,  concur  in  considering  respondentia  loans,  as  to 
begin  before  the  voyage  begins,  and  to  be  warranted  only  by 
its  necessities.  Roccus  is  explicit  to  the  same  point  Ingers, 
TVanslat,  note  75^p,  136.  Pothier  does  not  notice  the  distinc- 
tion. Emerigon  and  Valin,  may  perhaps  be  quoted  as  contrary, 
and  Marshall  inclines  to  their  opinion.  2  Marsh,  on  Ins, 
Bynkershoek's  well  known  chapter  on  this  subject,  also  leaves 
his  opinion  in  doubt  Q^est.  jur,priv.  Kb,  3.  ch.  16.  But  the  ori- 
gin and  reason  of  the  contract,  argue  conclusively  the  necessity 
of  confining  it  to  loans  before  the  voyage  begins,  and  to  make  it 
begin.  Otherwise,  as  in  this  instance,  the  loan  never  was  at 
risque,  nor  at  sea  at  all,  nor  were  any  purchases  made  abroad 
with  the  proceeds  of  it  Though  the  terms  of  the  bond  are  at 
and  from  Philadelphia,  yet  the  money  was  not  loaned  till  the 
vessels  were  half  way  to  China:  and  it  will  be  as  lawful  to  bor- 
row money  on  respondentia  after  the  vessel's  return  as  before 
her  departure  if  such  devices  are  sanctioned.  They  are  mere 
wagers  without  interest.  The  vessels, cargoes, voyages,  and  risks, 
together  with  the  ocean,  and  the  foreign  destination,  are  mere 
dramatic  suppositions.    No  risk  was  run  to  justify  marine  in- 
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terest.  By  the  original  doctrine,  the  lender  at  marine  interest 
accompanied  the  loan  in  the  vessel  and  superintended  its  re- 
turns :  and  so  he  must  now ;  not  perhaps  in  person,  the  improve- 
ments in  modem  navigation  have  rendered  his  actual  presence 
unnecessary— but  by  correspondence, documents, foreign  agents, 
supercar^es,  self-appropriated  consignments,  and  all  the  secu- 
rities which  have  attended  every  respondentia  loan,  till  these  in- 
novations were  attempted.  Without  such  precaution  it  is  mere 
trust,  without  other  than  personal  security.  In  France  every 
respondentia  coniT?iCXy  must  be  registered  within  ten  days  on  pain 
of  nullity.  The  whole  ground  of  respondentia  is  encroached  on 
the  common  law;  and  Courts  of  Justice  should  look  well  to  the 
landmarks,  which  none  but  legislators  should  change;  and  they 
cautiously,  if  at  all.  Otherwise,  all  the  gambling  adventures  of 
profligate  speculation,  will  be  legalized,  all  the  wholesome  re- 
straints on  usury  abated.  There  can  be  no  marine  interest 
without,  first,  absolute  need ;  secondly,  a  want  of  all  other  means 
of  supply;  thirdly,  it  must  clearly  appear  that  the  loan  was  ap- 
plied to  the  very  voyage  created  by  it;  and  lastly,  there  must 
De  a  sea  voyage  in  which  that  very  loan  is  risked.  It  is  all 
9iricti8simi  juris.  Now  there  was  no  consideration  for  this  loan 
till  the  voyage  ended,  till  when  the  lenders  insured  the  bor- 
rowers against  all  sea  risks :  and  those  risks  were  half  run  be- 
fore the  loan  was  made.  By  the  law  of  New- York,  which  go- 
verns this  contract,  the  slightest  infusion  of  usury  vitiates  and 
annuls  the  whole  contract.  3  Johns,  Cos.  66,  206.  Wilkie  vs. 
Rosevelt.  2  Cow,  678.  N.  Y.  Firemen's  Ins.  Co.  vs,  Ely.  Ib.7l2. 
Bank  of  Utica  V8.  Wager,  lb.  770.  Same  V8,  Smalley.  It  will 
be  said,  that  this  was  left  as  a  question  which  the  jury  have  set- 
tled. The  reply  is,  that  though  that  may  be  so,  yet  the  Court 
should  have  also  left  it  to  the  jury  to  determine  whether  the 
whole  transaction  was  not  a  gambling  and  fraudulent  specula- 
tion; of  which  the  loan,  bond,  supposed  sea  risk,  and  marine  in- 
terest, were  but  parts  of  the  contrivance  and  collusion. 

Of  the  points  of  evidence  ruled,  the  1st  and  2d  concern  the 
corporate  existence  of  the  company,  which  not  having  been 
proved  as  usual,  was  allowed  to  be  inferred  from  the  circum- 
stance of  the  collector's  having  accepted  their  bond,  with  the 
approbation  of  the  district  attorney.  But  those  officers  cannot 
give  away  the  rights  of  the  government;  nor  should  their  cour- 
tesy, at  all  events,  be  construed  into  such  concession.  The  4th, 
5th,  6th,  and  7th  points  respect  evidence  of  fraud  overruled,  be- 
cause it  was  not  first  brought  home  to  the  Insurance  Company. 
The  plaintiff  in  error  strove  to  prove  the  whole  scheme,  the 
double  papers,  falsified  manifests,  altered  letters — in  short  all 
the  fraudulent  manceuvres ;  conceiving  it  competent  to  connect 
the  cempany  with  these  acts,  either  afterwards  or  inferentiaUy. 
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of  which  the  jury  were  to  determine.    Lastly  the  attempt  to 
proTe  what  became  of  the  money  loaned,  after  proof  that  none 
of  it  went  to  Thomson's  pocket,  was  also  deemed  proper  as  part 
of  the  whole  rerum  geitarum,  for  the  consideration  of  the  jury. 
Binney  for  the  defendants  in  error.— 

The  record  presents  questions  of  very  diiferent  degrees  of 
importance,  some  of  them  being  without  the  least  influence  on 
the  final  decision  of  the  cause,  while  others  must  decisively  rale 
this  controversy,  as  they  will  also  rule  other  suits  now  depend- 
ing, and  an  immense  amount  of  property.  The  same  time  and 
attention  are  not  to  be  given  to  these  unequal  questions;  but 
some  attention  is  due  to  the  least,  since  the  counsel  for  the 
United  States  have  raised  them  for  discussion. 

It  is  proper  first  to  dispose  of  those  which  have  no  connexion 
with  the  merits  of  this  controversy  >— ^Ac  excepiiom  to  evidence 
admitted  and  rejected. 

1.  Overruling  an  exception  by  the  defendants'  counsel,  to  a 
question  by  the  plaintiffs  to  their  witness  Mr.  Sands,  as  to  his 
agency  in  their  behalf.  The  question  was  merely  introductorjF 
to  the  inquiry,  whether  he  had  not  delivered  the  bond  of  9th 
October  1826  to  the  District  attorney.  But  had  his  agency 
been  a  material  feet,  he  was  competent  to  prove  it  There  was 
nothing  to  show  that  his  power  was  conferred  by  writing,  nor 
was  it  necessary  that  it  should  have  been  so  conferred.  A  cor- 
poration may  create  an  agent  by  parol,  and  the  agent  may  ^nyft 
It.  MifRin  vs,  Nicholson,  2  Veates,  38.  Bank  of  Columbia  v$» 
Patterson's  Administrators,  7  Cranck,  308.  Bank  of  the  Unit- 
ed States  vs.  Dandridge,  12  fflteat.  69. 

2.  The  objection  to  evidence  of  the  respofnientia  bond,  be- 
cause the  corporate  capacity  was  not  proved,  was  contrary  to 
the  agreement  on  which  the  suit  was  brought.  The  United 
States  were  precluded  from  questioning  the  plaintifTs  right  to 
sue  as  a  corporation.  They  compelled  the  plaintiffs  so  to  sue^ 
and  took  their  bond  under  their  corporate  name  and  seal  to  i» 
sure  the  suit.  The  cases  of  Henriques  V8.  The  Dutch  E.  L 
Co.  Ld,  Bajf.  1535,  and  Duchess  Manufactory  V8,  Davis,  14 
Johns.  238,  are  analogous.  The  arrangement  was  at  least  piv 
ma  facie  evidence  of  charter,  upon  this  trial,  between  these  p«^ 
ties.  The  objection  under  any  circumstances  would  have  been 
without  weight — ^for  it  was  a  mere  question  of  the  order  of 
proof^  which  the  Court  was  competent  to  regulate  at  its  plea- 
sure. The  bond  might  as  well  be  proved  before  the  eharter, 
as  the  charter  before  the  bond. 

3.  That  the  bond  was  well  proved,  as  the  several  bond  €i 
Thomson,  admits  of  no  doubt,  unless  it  is  meant  to  question  ihn 
proof^  because  the  witness  swore  to  the  signing,  and  not  V 
the  sealing.  But,  as  the  bond  purported  to  be  seeded  and  deUvei 
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edf  proof  of  signing  was  suflicicntto  go  to  the  jury.  Talbot  vs. 
Hodson,  7  TawiL  251.  Curtin  r».  Hill,  1  Southard^  148.  Long 
vs.  Ramsay,  1  Serg.  4'  Hau  l  r^i  PhllL  on  Fa  UL  413. 

4,  Overruling  the  question  in  regard  to  the  application  of  the 
money  loaned  upon  the  Addison,  was  in  conformity  with  settled 
law-  The  question  of  application  by  the  borrower,  did  not  con- 
cern the  lender,  by  the  principles  of  either  the  common  or  the 
maritinae  law.  By  the  common  law,  the  borrower  was  compe- 
tent to  dispose  of  it  at  his  pleasure.  The  application  of  a  loan 
does  not  affect  either  the  debt  or  the  security  given  for  it.  The 
maritime  law,  as  to  this  species  of  loan,  is  the  same.  The  doc- 
trine of  application  arises  only  where  the  master  hi/pothccaten^ 
not  where  the  owner  bottomries^  or  borrows  on  respondentia. 
Even  in  the  former  case,  though  a  necessity  for  the  advance 
must  be  shown,  the  application  does  not  concern  the  lender, 
unless  there  be  a  misapplication  by  collusion  with  him,  or  with 
his  privity.  2  Enierig,  440.  502.  562.  1  J '(din,  454.  2  Tw/in,  9. 
or/.  7.  Pothier,  257.  Canzanares  r*.  Brig  St  Trinidad,  Ilopk. 
Mm.  Dec,  35.  The  Jane,  Dodson,  465. 

5.  The  remaining  exceptions  to  the  rejection  of  evidence, 
may  be  dismissed  with  the  remark,  that  the  ofiered  testimony 
concerned  the  acts  and  declaraiions  of  persons,  between  whom 
and  the  plaintiffs  there  was  no  privity,  and  after  the  plaintiffs' 
title  had  accrued. 

The  more  material  exceptions  concern  the  chars^e  of  the  Court ^ 
in  which  are  to  be  found  the  principles  of  law,  by  which  the 
title  of  the  plaintiffs  to  the  properly  in  question,  is  to  be  main- 
tained. 

The  cause  turns  upon  the  decision  of  the  Court,  that  a  con- 
tract of  insurance  loan  made  with  the  owner  of  merchandise, 
4^terit  has  departed  onavoy4i'j;e,  and  reserving  a  marine  interest, 
is  not  invalid,  for  that  cause,  as  a  marine  contract;  neither  is  it 
80,  if  it  l>e  a  renewal  of  a  previous  loan  (f  the  same  nature;  and 
that  if  there  was  neither  gambling,  usury,  nor  fraud,  but  the 
transaction  was  fair,  and  there  was  a  real  risk,  the  papers  in 
question  created  a  trust  in  the  spc^cie  outward  and  in  the  pro- 
ceeds homeward,  for  payment  of  the  loan,  which  gave  the 

tlaintiffs  a  title  superior  to  the  prioi*ity  asserted  for  the  United 
tates. 

Under  the  facts  submitted  to  the  jury,  who  by  their  verdict 
have  negatived  all  actual  fraud,  gambling*  and  usury,  and  have 
affii'med  the  reality  of  the  risk,  and  the  fairness  of  the  entire 
transaction,  it  is  contended  that  these  contracts  were  valid,  and 
passed  an  effectual  title  to  the  property.  1.  By  the  common  law. 
2.  By  the  maritime  law. 

1.  By  the  common  law.  Without  at  present  giving  a  nami? 
to  these  contracts,  it  may  be  safelv  asserted,  that  ull  tlieir  elc- 

VoL.  1.  3  F 
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tfid  this  has  the  sanction  of  law  in  analogous  cases.  It  is  of 
Ihe  very  nature  of  bottomry  or  hypothecation  to  give  a  mortgage 
upon  the  vessel;  yet  it  is  upon  the  contingency  of  her  safety, 
that  the  loan  is  made  returnable.  The  same  is  true  of  reapon- 
dentiaj  by  the  law  of  France.  Analogous  securities  have  been 
given  in  England  without  question.  Reditigficld  vs.  Ashley, 
Cro.  Eliz.  741.  Batly  vs.  Lloyd,  1  Vern.  141.  The  lender  is 
not  obliged  to  run  the  risk  of  the  borrower's  insolvency,  as 
well  as  of  the  seas. 

The  property  in  the  goods  was  transferred  by  the  assign- 
ments on  the  bills  of  lading,  without  delivery  of  actual  posses- 
sion, which  was  neither  according  to  the  agreements  nor  with- 
in the  power  of  the  parties  before  the  arrival  in  Philadelphia. 
They  are  assignments  in  trust  on  their  face,  according  to  the 
agreement,  and  arc  therefore  honest  assignments,  as  they  tell 
the  whole  truth.  The  counsel  for  the  United  States  think  they 
should  have  been  unqualified  or  absolute,  and  that  they  are  vi- 
tiated by  the  account  and  risk  continuing  for  Thomson.  Had 
the  assignment  been  absolute,  on  its  face,  there  must  have  been 
a  purchase,  or  a  secret  trust.  The  lenders  did  not  mean  to  be 
the  absolute  owners,  nor  to  conceal  their  interest.  The  account 
and  risk,  were  to  continue  in  Thomson,  for  his  was  to  be  the 
profit  and  loss;  and  the  property  was  to  be  in  the  company  in 
trust,  for  securing  the  debt.  This  was  precisely  Haille  vs. 
Smith.  1  Bos,  iV  PvlL  570.  It  is  perfectly  immaterial  whether 
the  assignments  passed  an  equitable  or  a  lethal  title.  The  Cir- 
cuit Court  thought  it  ati  equitable  title  only;  and  it  certainly 
was  a  title,  that  an  endorsement  of  the  bills  of  lading  by  the  su- 
percargo to  a  bona  Jiilc  purchaser,  would  have  defeated.  This 
however  is  owing  to  the  confidence  which  the  law,  for  the  sake 
of  commerce,  authorizes  a  purchaser  to  place  in  this  document, 
and  not  because  the  assignment  passes  the  equitable  title.  The 
weight  of  authority  and  principle  are  in  favour  of  its  passing  a 
legal  title  to  the  specie  outward,  and  to  the  returns.  2  Halt  on 
Shipp,  72.  Meyer  vs.  Sharpe,  5  7 aunt .  80.  Giles  vs.  Nathan, 
5  Tattnt.  558.  Beyond  doubt  no  substantial  property  was  left 
in  Thomson,  that  any  creditor  could  obtain  by  administration, 
assignment,  or  execution,  except  the  resulting  or  remaining  in- 
terest, after  satisfaction  of  the  bond.  Whether  this  was  legal 
or  equitable  it  is  needless  further  to  inquire. 

The  non-delivery  of  possession  was,  under  the  circumstances, 
of  no  effect.  It  was  not  intended  to  be  taken  by  the  borrower, 
until  the  voyage  was  at  an  end.  This  appears  by  the  memo- 
randum of  the  agreement,  and  answers  the  objection.  The 
possession  of  chattels  by  the  assignor  or  his  agents,  after  an  as- 
signment which  provides  for  such  a  possession,  is  per  se  no  ob- 
jection: the  possession  is  according  to  the  deed.    If  the  deed 
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be  absolute,  and  purport  to  transfer  the  possession,  the  impos* 
sibility  of  takinjj  it,  by  its  absence  at  sea,  or  for  any  other 
cause,  is  an  answer  to  the  presumption  of  fraud,  that  mig^ht 
otherwise  arise.  Cole  r*.  Davis,  1  I^ord  Bay,  724.  Meggolt 
vs.  Mills,  1  Lord  Bay,  286.  Brown  Hea'thcot,  1  Ath,  iCO. 
J'lyn  r*.  Mathews,  1  M.  185.  Atkinson  vs.  Maybury,  2  T.  R. 
•4i)2.  Ex  parte  Batson,  3  Bro,  C.  C,  3()2.  Coote  on  Morts^ages^ 
263-4.  In  this  case  their  was  both  a  provision  for  possession  by 
the  afjeiits  of  Thomson,  until  the  return  of  the  adventure  to  the 
United  States,  and  an  impossibility  of  taking  possession,  had 
the  af=;reenient  called  for  it.  It  is  in  all  respects  the  same  case 
as  Buckncl  vs.  Royston,  Prcc.  Chan.  280,  in  which  the  title  of  a 
lender  on  a  similar  assignment  for  security,  was  traced  through 
successive  voyages,  sales,  and  shipments,  during  several  years, 
and  enforced  against  the  personal  representative  of  the  bor- 
rower. 

It  was  not  for  the  Court  to  let  the  jury  decide  the  question 
of  property,  as  inferable  from  the  fact  of  possession.  The  fact 
of  possession  did  not  stand  alone,  but  was  governed  by  written 
instruments  which  legally  made  that  fact  of  no  importance. 
The  jury  were  not  prevented  from  deciding  the  question  of 
fraud,  as  connected  with  the  fact  of  possession,  but  they  were 
deprived  of  the  right  of  inferring  it  from  mere  want  of  posses- 
sion, because  it  was  a  question  of  law,  that  under  soch  circum- 
stances of  inability,  agreement,  and  contingent  debt,  possession 
by  the  assignor,  was  not  per  5p  a  badge  of  fraud. 

The  property  then  being  passed  to  us,  and  passed  as  openly 
as  transfers  of  chattels  at  sea  are  ever  made,  it  is  submitted,  that 
the  priority  acts  do  not  affect  us.  The  case  is  not  placed  by  the 
Circuit  Court  on  the  ground  of  lien;  it  need  not  be  so  placed 
in  this  Court.  It  is  of  no  importance  whether  a  general,  or  even 
specific  lien,  will  prevail  against  the  priority  of  the  United 
States.  Thelluson  vs.  Smith,  2  IVhtfit.  426,  is  a  difficult  case. 
The  case  of  a  master  with  the  possession  of  goods  and  his  licB 
for  their  freight,  the  possession  and  lien  of  a  factor  for  his  ad- 
vances and  commissions,  would  be  more  difficult,  if  it  be  true 
that  the  priority  of  the  United  States  is  to  defeat  these  securi- 
ties. This  it  is  apprehended  will  never  be  decided.  The  Unit- 
ed States  have  no  rights  but  as  a  creditor.  They  derived  no- 
thing from  their  execution  and  levy  on  these  teas.  If  they  were 
not  ours  by  the  assignment  on  the  bill  of  lading,  they  passed  to 
Thomson's  general  assignees  by  his  assignment  of  the  1 9th  No- 
vember 1825.  The  United  States  can  claim  only  as  a  creditor, 
against  the  assignees  who  are  trustees  for  all  the  creditors,  and 
for  the  government  first  l>efore  all;  but  what  the  assignees  can- 
not overthrow,  be  it  specific,  or  be  it  general  lien,  is  secure 
against  the  gorcrnment.  For  the  present  cause  this  discussion 
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15  however  unnecessary;  for  here  is  more  than  lien  of  the  high- 
est kind;  a  transfer  and  conveyance  of  property,  by  terms  of 
grant  of  the  most  decisive  import,— a  mortgage  or  deed  of 
trust,  upon  the  efiicacy  of  which  to  exclude  the  priority  of  the 
United  States,  this  Court  have  already  passed  their  judgment 
in  The  United  Slates  vv.  Hooe,  3  Crunch,  73.  It  is  a  security 
saved  also  by  Thelluson  vs.  Smith.  There  can  be  no  difierence 
between  a  mortgage  of  chattels  and  one  of  land. 

Thus  stands  the  case  on  the  principles  of  the  common  law. 
But  the  point  mainly  and  almost  exclusively  pi-essed  below, 
was,  that  although  this  might  be  so  according  to  the  rules  of 
the  conmion  law,  yet  that  these  were  loans  at  marine  interest, 
a  tech/iica!  contract,  which  the  maritime  or  universal  law  did 
not  permit,  under  the  circumstances  of  this  case.  On  the  con- 
trary, it  is  submitted  that — 

These  contracts  are  equally  effectual  by  the  maritime  and 
universal  law. 

The  objections  urged  against  them  are  two:  1.  That  both  the 
loans  were  made  upon  goods  already  at  risk  by  the  departure 
of  the  ships:  2.  That  the  loan  by  the  Superior  was  applied  to 
pay  a  former  loan,  or  was  in  other  words  a  renewed  loaiu 

1.  The  first  objection  is  supposed  to  be  derived  from  the 
Roman  law,  which  it  is  suggested  limited  this  contract  under 
the  name  of  pecmiia  turjectitiu^  to  such  loans  as  were  themselves 
to  be  transported,  or  were  applied  to  purchase  goods  for  trans- 
portation. The  language  of  the  digest  is,  trajectitia  ea pecwiia 
est  qure  trans  mare  vehitur,  Cpeterum  si  eodcni  loci  consumatuty 
non  crit  trajecfUia,  Sed  videmhtniy  an  mcrces  tx  ea  pecimia  compara- 
ta\  in  ea  causa  hahcantur  x  et  interest j  utnnn  etiam  ipsa.*  fiericuh 
creditoris  navigent,  tunc  etiim  trajcctitia pecunia  fit."  Digest  lib, 
22.  tit.  2. 

The  Roman  law  upon  this  subject  is  misapprehended.  What- 
ever is  said  upon  this  subject  in  the  Code,  the  foundation  of  that 
law,  is  as  a  regulation  of  the  rate  of  interest,  without  any  defi- 
nition of  the  contract,  or  any  limitation  of  it.  Any  contract  at- 
tended by  the  risk  of  transportation  by  sea,  was  within  its  prin- 
ciple. That  which  the  Digest  contains  in  regard  to  it,  is  not  a 
limitation  but  an  illustration  of  the  contract;  and  both  in  the 
Diccest  and  Xovels,  the  illustrations  given  show  that  the  asserted 
limitation  was  unknown  to  the  Roman  law,  and  that  any  loan 
dependent  for  i-epaymenl  upon  the  safety  of  goods  at  risk,  was» 
within  the  rule  of  pecunia  tntjectitia. 

The  Code  under  the  title  ae  Usuris,  does  not  define  the  con- 
tract, but  limits  the  parties  in  trujectitiis  contractibus,  to  12  per 
cent,  as  the  maximum  interest  Under  the  title  de nautico feenorCn 
it  does  not  describe  what  shall  not  be  a  contractus  trajectitius, 
but  it  defines  the  events  in  which  maritime  interest  shall  cease. 
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or  shall  not  accrue,  and  in  what  event  the  creditor  shall  lose  his 
money,  or  shall  receive  it  though  the  goods  be  lost.    The  sub- 
ject is  left  here  by  the  Code. 

The  description  of  the  contract  is  first  given  in  the  Digeit^ 
from  the  works  of  the  civil  lawyers.  The  passage  above  cited 
is  taken  from  Alodesiinus^  who  was  of  opinion  that  the  princi- 
ple of  the  code  in  regard  to  pecwiia  trajedViay  was  applicable  to 
a  case  in  which  the  merchandise  bought  with  the  loan,  was 
transported  by  sea  at  the  risk  of  the  lender.  But  the  distinc- 
tion in  the  view  of  the  Digest  was  not  between  goods  bought, 
and  goods  not  bought  with  the  loan,  but  between  a  loan  on 
goods  transported  at  the  risk  of  the  lender,  and  a  loan  without 
any  risk  whatever:  for  this  is  the  only  sensible  distinction  in  a 
title  of  the  law  which  had  reference  to  the  rate  of  interest.  It 
is  accordingly  made  plain  by  the  opinion  of  Scaevola^  Digest,  Lib. 
SS.  tit.  2.  sec.  5.  Periculi  pretxum  estj  et  si  conditione  quamvis 
paenali  non  existente  recepturus  sis  quod  dederis,  et  insuper 
aliquid  praeter  pecuniam,  si  modo  in  aleae  speciem  non  cadat: 
▼eluti  ea,  ex  quibus  conditiones  nasci  solent,  lU  si  manumittaSj 
ft  non  ilktd facias^  si  turn  eanmtuero^  et  caetera.  Nec  dubitabis, 
si  piscatori  erogaturo  in  apparatuni,  plurimum  pecuniae  dede- 
rim,  ut  81  cqiisiteU  redderet;  et  athletae,  unde  se  exhiberet,  exer- 
ceretque,  ut  si  vicisset^  redderet.  If  a  contract  by  an  athlete  to 
return  a  loan  with  its  interest,  upon  his  gaining  the  prize,  was 
within  the  rule  of  a  cofUractus  trajectitiusj  as  is  here  asserted,  it 
is  obvious  that  this  rule  comprehended  a  loan  on  goods  already 
exposed  to  the  risk  of  the  sea.  The  same  is  equally  obvious  from 
the  language  of  Pmdus,  Dig.  lib.  22.  tiu  2.  sec.  6.  Faenerator, 
pecuniam  usuris  maritimis  mutuam  dando,  quasdam  merces  in 
nave  pignori  accepit;  ex  quibus,  si  non  potuisset  totum  debitum 
cxsolvi,  aliarum  mercium  aliis  navibus  impositarum,  propriis- 
que  faeneratoribus  obligatarum,  si  quid  supei*fuisset«  pignori  acr 
cepit  The  question  he  asks,  and  answers  in  the  negative,  is 
whether  the  goods  being  lost  on  which  the  creditor  loaned  spe- 
cifically, and  being  of  value  equal  to  the  loan,  he  could  resort 
to  the  surplus  of  the  other  loans,  for  repayment ;  and  nothing 
can  show  more  decisively  the  practice  of  luaning  on  goods  ge- 
nerally, after  the  modem  practice,  than  such  a  question. 

The  custom  of  merchants  in  the  time  of  Justinian  without 
doubt  embraced  resjiondeiUia  loans  for  successive  voyages,  where 
the  goods  were  repeatedly  changed.  Novel  106.  In  this  Con- 
stitution of  the  Emperor  the  practice  is  detailed  at  length, 
and  confirmed.  Such  a  practice  shows  that  the  transporta- 
tion of  the  specific  loan,  or  of  the  specitic  goods  bought  with 
it,  was  no  necessary  part  of  the  Roman  law  of  rcapondentia. 

The  just  intcmici:  is,  that  it  is  only  the  element  of  the  con- 
tract that  is  stated  in  the  Digest,  and  not  its  limitation,  name- 
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ly,  that  the  goods,  on  the  security  of  which,  or  for  which,  the 
loan  is  made,  shall  be  at  the  risk  of  the  lender;  but  not  that  they 
should  be  the  specific  loan,  or  its  investment 

The  practice  of  modern  nations  isfi*ee  from  all  obscurity  on 
this  head.  They  sanction,  with  jjreat  haiTnony,  respondcnfia 
loans  made  after  the  goods  are  at  risk.  Upon  this  point  the 
two  distinguished  commentators,  Valin  and  Emcrigon  agree. 
The  difference  between  them  is  upon  an  independent  point, 
whether  a  loan  made  after  the  departure  of  the  goods,  is  attend- 
ed by  a  right  to  participate  with  prior  loans,  as  if  all  the  lenders 
were  co-mortgagees — a  question  of  no  application  in  this  cause. 
a  Emerisr.  382,  385,  386,  484.  1  Valin,  36G.  2  Marsh.  747.  a. 
2  Emerig.  401. 

2.  Thai  a  renewed  loan,  like  that  by  the  Superior,  is  free 
from  objection,  is  clear  from  many  authorities  precisely  to  the 
point.  2  £  inert  s^.  573.  PotJtiern  259.  2  Valiny  11,  12.  Gmdon^ 
87.  ch.  19.  Oriienanzas  de  Bilbao j  cap.  23.  Code  de  Commerce^ 
Art.  323. 

A  shorter  answer  to  both  these  objections,  is  that  the  law 
of  respondentia  loans,  is  not  a  universal  law.  The  contract  is 
not  one  of  universal  nature  and  form,  but  depending  upon  the 
pleasure  of  the  parties,  and  varying  in  diflerent  countries,  ac- 
cording to  the  prevalent  sense  of  expediency,  and  the  princi- 
ples of  the  code  of  particular  law  there  in  force.  4  Eant^  310. 
Bush  vs.  Fearon.  8  Mass.  348,  Appleton  vs.  Crowninshield. 
No  statute  in  this  country  restrains  it;  it  is  a  beneficial  con- 
tract; and  all  its  provisions  being  sanctioned  by  the  common 
law,  that  law  alone  is  the  standard  of  the  contract  in  this 
Court. 

Mr.  Binney  concluded  his  argument,  by  applying  the  prin- 
ciples contended  for  to  the  specific  points  of  the  Court's  charge. 
Mr.  Webster,  also  for  the  defendants. 

The  question  in  this  case  is  important,  but  perhaps  not  dif- 
ficult. The  transaction  out  of  which  it  arises,  is  one  of  a  com- 
mercial character.  The  United  Slates  are  large  creditors  of 
Edward  Thomson,  and  they  have  no  other  hope  of  attaining 
payment  but  from  success  in  this  case.  But  the  character 
of  the  case  is  not  altered  by  this  circumstance ;  as  the  defen- 
dants are  not  answerable  for  the  frauds  of  the  debtor  to  the 
United  States,  nor  for  the  neglect  of  the  officers  of  the  cus- 
toms. They  had  no  connexion  with  the  custom  house,  in  the 
course  of  the  trkinsaclion  now  before  the  Court  Nor  is  there 
any  thing  in  the  argument  that  the  defendants  have  other  se- 
curity for  the  debt  due  to  them,  by  a  resort  to  the  co-obligors 
on  the  respondaitia  bond ;  all  those  persons  are  insolvent;  and 
if  they  weiHj  not,  the  defendants  assert,  as  they  of  right  may  do. 
their  claim  to  their  own  property. 
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The  United  States  are  said  to  bo  privileged  creditors.  Th€y 
arc  so,  as  far  as  the  law  goes,  but  no  further.  In  this  case 
they  have  no  privileges,  and  they  stand  in  relation  to  the  pro- 
perly in  controversy,  like  any  other  execution  creditors  of  their 
debtor. 

Thomson  assigned  in  November  1825.  All  he  had  passed  to 
his  assignees,  and  the  priority  of  the  United  States  exists  only 
to  payment  out  of  the  fund  which  passed  to  the  assignees. 
The  law  of  the  United  States  gives  an  action  against  the  as- 
signees, but  it  does  not  prevent  the  property  from  passing  un- 
der the  assignment. 

What  is  the  priority  which  the  statute  gives  to  the  United 
States?  It  is  not  a  prerogative,  supersedingthe  titles  of  others 
to  property.  It  does  not  extend  the  rights  of  creditors  on  pro- 
perty. It  is,  what  it  purports  to  be,  a  priority  among  credi- 
tors, a  right  of  first  payment  out  of  the  common  fund.  The 
United  States  arc  creditors,  and  at  the  head  of  the  list;  they 
are  primi  inter  pares;  and  no  more. 

Two  propositions  may  be  maintained;  First  The  priority 
docs  not  affect  the  transfer  of  property  at  all.  It  never  attach- 
es on  lands  or  goods,  as  lands  or  goods  of  this  debtor.  It  arises 
only : 

1st.  In  bankruptcy — 2d.  In  cases  of  conveyances  to  as- 
signees— 3d.  Against  executors  and  administrators — and  in  all 
those  three  cases,  it  attaches  in  the  fund^  and  not  on  the  sped- 
fic  property. 

It  does  not  operate  to  prevent  the  passing  of  the  property  ei- 
ther to  assignees  in  bankruptcy;  or  to  assignees  under  a  con- 
veyance ;  or  to  executors  and  administrators.  It  amounts  only 
to  a  right  to  previous  payment  out  of  the  fund  then  in  the 
hands  of  others. 

The  language  of  the  statute,  sect.  C5,  fully  establishes  those 
positions — assignees  in  bankruptcy — assignees  in  insolvency 
and  executors  and  administrators,  are  all  ranked  together. 
What  is  law  for  the  one,  is  law  for  all.  The  words  are  the 
United  States  shall  be  first  satisfied  obviously  out  of  the 
estate.  The  provision,  making  the  persons  holding  the  estate 
personally  liable^  is  then  introduced  to  operate  in  the  event  of 
their  not  satisfying  the  debt  of  the  United  States,  out  of  the 
estate  of  the  debtor. 

Now,  will  it  be  contended  that  in  regular  bankruptcy,  the 
United  States  could  levy  on  property  which  had  passed  to  the 
assignees,  or  that  this  could  be  done  on  the  estates  of  iiisolvents, 
or  of  deceased  persons  in  the  hands  of  trustees,  or  executors? 
The  correlative  words  of  the  statute,  in  which  priority  is  given 
to  the  surety  who  pays  the  debt  due  to  the  United  Slates  are, 
that  he  is  to  be  paid  ^  out  of  the  estate  and  effects  of  such  insol- 
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vent,  or  deceased  person."  These  words  confirm  the  construc- 
tion assumed  for  the  defendants. 

The  63d  section  of  the  bankrupt  Act  of  1799,  ch.  4,  also  con- 
firms this  construction.  It  makes  no  new  provision ;  but  de- 
clares the  payment  shall  be  made  out  of  the  fund,  and  refers  to 
the  previously  existing  Act. 

It  is  plain,  upon  the  fair  construction  of  the  statute,  that  it  is 
priority  on  the  fund.  It  says  the  right  shall  exist,  when  the 
aebtor  has  assigned  his  property.  This  is  a  different  thing  from 
saying,  that  his  property  has  vested  in  the  United  States,  and 
shall  not  be  deemed  to  have  passed  by  the  assignment 

It  may  also  be  well  observed,  that  connecting  the  priority  of 
the  United  States,  with  executors  or  administrators,  who  can 
only  be  responsible,  for  the  property  which  may  come  into 
their  hands;  and  giving  a  personal  action  against  assignees 
in  case  of  default  in  paying  over  the  funds  in  their  hands,  are 
conclusive  evidence  to  show  that  the  understanding  of  law  is, 
that  all  the  property  of  the  debtor  passes  by  the  assignment. 

There  is  no  decided  case  in  opposition  to  these  principles, 
unless  that  of  Thelluson  vs.  Smith,  may  be  so  construed. 

Few  cases  have  been  presented  to  the  consideration  of 
Courts  of  the  United  States,  upon  this  subject    They  are: 

1,  Fisher  vs.  Blight,  2  Cranch^  358,  which  decides  two 
points.  1.  That  the  priority  extends  to  debtors,  generally,  under 
the  Act  of  March  3d  1797. — 2.  That  it  is  not  in  the  nature  of 
a  lien  on  the  property. 

S.  The  United  States  vs.  Hooe,  3  Craneh^  73,  which  decides 
1.  That  priority  is  not  a  lien,  a  principle  always  to  be  recollect- 
ed— 2.  That  to  create  a  case,  where  m  case  of  insolvency  the 
priority  will  attach,  there  must  be  an  assignment  of  all  the  pro- 
perty of  the  debtor. 

3.  Prince  vs,  Bartlett,  8  CroncA,  431,  which  decides  that  the  in- 
solvency is  not  a  mere  inability  to  pay ,but  must  be  some  notori- 
ous Act. 

4.  The  United  States  va.  Bryan  8c  Woodcock,  9  Cranch^  377^ 
which  only  says  the  priority  given  by  the  Act  of  1797,  does  not 
apply  to  debts  due  before  the  passing  of  the  law. 

The  case  of  Thelluson  vs.  Smith,  2  Wheat.  396,  does  not  ap- 
ply to  the  present  case.  The  sale  which  was  made  by  the 
marshal  of  the  United  States,  under  the  judgment  against  Mr. 
Crammond,  was  not  objected  to  by  the  assignees.  The  point 
was  not  made,  and  the  assignees  suffered  the  estate  to  be  turned 
into  money,  and  let  the  parties  contend  afterwards  for  their  re- 
spective rights.  It  is  obvious,  that  if  the  assignees  had  object- 
ed to  the  sale  of  the  estate  of  Mr.  Crammond  by  the  marshal, 
the  sale  could  not  have  been  made. 

Suppose  the  assignees  had  sold  the  land?   They  had  the 
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power  to  sell  it,  and  it  might  have  been  their  duty  to  sell  it-<-^ 
They  might  have  been  compelled  to  execute  their  trust;  and 
they  had  therefore  a  right  to  the  fund.  The  execution  there- 
fore could  only,  in  that  case,  have  been  levied  on  the  land  with 
the  assignees*  consent. 

2.  The  second  proposition  is,  that  notwithstanding  the  decir 
sion  of  the  Court  in  Thelluson  vs.  Smith,  it  may  be  argued, 
that  the  provisions  of  the  law,  which  gives  the  priority,  were 
not  intended  to  extend  the  general  rights  of  creditors. 

It  will  scarcely  be  claimed,  that  the  United  States  can  disr 
lodge  all  liens.  The  case  of  freight — the  advances  of  a  factor— • 
insurance  brokers'  accounts ;  cannot  be  supposed  to  be  affect- 
ed by  the  taw. 

The  argument  on  the  other  side,  is,  that  the  assignees  can* 
not,  under  the  injunctions  of  the  law,  pay  any  debt,  until  the 
Vnited  States  are  fully  paid.  This  evidently  is,  that  they  are 
%o  pay  out  of  the  estate,  in  their  hands.  Now  what  is  the  estate 
of  the  debtor  in  the  hands  of  the  assignees?  Not  the  land  un- 
^barrassed;  but  the  land  subject  to  the  liens  upon  it. 

Again  :  assignees  do  not  pay  prior  judgments  in  favour  o{ 
creditors.  The  judgment  creditor  proceeds  against  the  land, 
not  against  the  assignees;  and  he  obtains  payment,  not  from 
Ihe  assignees,  but  fro^  the  fund  raised  by  a  sale  of  th^  lapd, 
under  the  execution.  How  is  any  other  construction  of  the 
law  practicable  ?  The  assignees  take  the  property,  subject  to 
the  lien.  Does  it  pass  free  of  the  lien  or  not,  just  as  it  may  ap- 
pear the  United  States  are  or  are  not  creditors  ?  They  may  not 
be  named  in  the  assignment  at  all. 

Again,  if  the  United  States  are  creditors,  does  the  property 
pass  free  of  all  liens ;  and  after  paying  tlie  United  States,  go  to 
the  other  creditors? 

It  is  true  the  case  of  Thelluson  i;^.  Smith  is  sufficient  for  the 
defendants.  It  expressly  saves  the  case  of  a  mortgage. 

Do  the  documents,  or  either  of  them,  exhibited  by  the  defend- 
ants, vest  any  interest  in  the  outward  cargoes  of  the  vessels 
9amed  in  them,  in  the  defendants  ?  It  is  contended  that  thejr 
vest  a  clear  legal  interest  in  the  outward  cargo,  mentioned  int 
the  bill  of  lading.  It  should  not  be  called  the  creation  of  a  lien, 
but  the  transfer  of  a  legal  interest  in  the  cargo. 

The  bond  creates  no  lien,  it  contains  no  words  of  positive  con- 
veyance. The  assi^ment  does ;  and  by  it  the  owner  transfers 
the  property.  This  might  have  been  done  by  other  writings. 
Property  at  sea  may  be  legally  sold,  without  endorsement  oC 
the  bill  of  lading.  Strictly  speaking,  the  evidence  in  this  case 
does  not  show  an  assignment  of  a  bill  of  lading,  such  an  as- 
signment being  properly  by  the  consignee;  but  it  shows  a. 
transfer  of  the  goodsj  written  on  the  bill  y  lading  by  the  shipper^ 
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mnd  the  admitted  owner.  It  passes  the  property ;  nor  could  the 
consignee,  by  an  assigriment  of  the  bill  of  lading,  give  the  pro- 
perty to  any  other,  because  the  bill  carries  notice  of  another  own- 
ership,   fiarrow  vs.  Coles,  3  Camp,  92. 

A  bill  of  lading  is  no  more  effectual  to  pass  property  than 
say  other  instrument,  except  that  it  is  negotiable.  A  buyer 
under  it,  for  value,  without  notice,  may  hoW  against  all  other 
or  intermediate  rights.  2  Holt^  72. 

Property  in  goods,  shipped  under  a  bill  of  lading,  may  be 
transferred  by  delivery,  to  a  third  person,  without  endorsement 
of  the  bill  of  lading ;  and  such  transfer  will  be  ^ood,  against  all 
the  world,  except  the  endorser  of  a  bill  of  ladmg,  for  a  valua- 
ble consideration.  5  TaimtOfiy  558.  Ibid.  79.  759.  1  Mar.  233. 
4£astj  211. 

And  the  property  in  goods,  shipped  under  a  bill  of  lading, 
may  be  vested  in  another  without  either  delivery  or  endorsement 
of  the  bill  of  lading;  as,  by  an  agreement  between  the  own- 
ers of  the  goods,  and  third  persons,  either  in  the  character  of 
creditors,  or  purchasers,  accompanied  by  acts,  vesting  the 
property  in  the  goods  in  such  persons.  3  East^  585.  4  &gn^ 
beO,  31.  4  East,  211.  3  Chitty,  404.  Ibid.  350,  351. 

This  last  case  is  thus  :  **  Vendor  did  not  send  bill  of  sale— 
hutagreed to  deliver  goods, vendee  accepted  bills  for  thcmtrehesef 
and  before  the  arrival,  sold  the  goods — and  became  oankrtpt. 
Held,  that  the  purchaser  could  hold  against  the  vendee. 

Here  then  was  a  transfer  of  the  interest  of  Thomson  in  the 
specie,  and  strictly  speaking,  it  was  not  a  qualiBed,  but  a 
positive,  direct,  and  absolute  transfer,  as  is  shown  by  the 
words  employed  for  the  purpose.  Its  only  limitation  was  the 
specification  of  the  object,  for  which  it  was  made.  It  is  a  col- 
lateral security,  and  is  just  what  it  should  be  ;  for  if  it  had 
appeared  to  be  an  absolute  sale,  when  only  security  was  intend- 
ed, it  would  have  worn  a  badge  of  fraud.  The  conveyance  is 
made  to  carry  a  lawful  agreement  into  effect,  and  the  words  of 
the  assignment  are  full  and  clear,  and  are  restrained  only  by 
the  designation  of  the  purpose. 

It  is  hinted,  that  it  is  not  to  be  taken  as  conceded,  that  a 
mortgage  of  personal  chattels  can  stand  against  the  United 
States'  priority. 

The  general  principle  is,  that  a  mortgage  of  goods  is  like  a 
mortgage  of  lands.  Where  there  is  good  faith,  and  the  thing 
is  actually  delivered,  this  position  cannot  be  questioned.  The 
13th  Eliz.  ch.  5,  applies  both  to  goods  and  lands,  and  saves 
both,  if  <<made  upon  good  consideration,  and  bona  fide,**  It 
may  obstruct  creditors,  or  delay  them,  and  yet  be  good.  Meux 
vs.  Howell,  4  Easty  1.  5  John.  258. 

It  is  a  strong  proposition,  that  the  priority  of  the  United 
Sutes  is  to  oyerride  mortgages  of  personal  chattels.  It  may  be. 
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said  to  be  an  tdtra  principle.  Goods  are  mortgaged,  and  ships 
are  mortgaged,  every  day.  The  rule,  if  it  exist  at  all,  must 
be  made  general.  It  cannot  apply  only  to  those  mortgages 
where  possession  follows,  for  some  mortgages  do  not  allow 
possession,  and  are  good  without  it  Such  a  doctrine  is  alarming. 

Was  there  a  good  consideration  for  the  assignment  of  the 
specie  made  by  Thomson  to  the  defendants  ? 

Thomson  was  a  borrower  of  the  defendants'  money.  He  had  giv- 
en a  bond  for  it.  Events  might  discharge  him,but  until  they  did, 
he  was  their  debtor,  and  at  the  proper  time,  he  must  pay.  This 
was  sufficient.  United  States  V8,  Hooe.  3  Wheat,  A  similar 
transfer  of  any  other  goods  woulu  have  been  equally  available 
to  secure  the  bond. 

There  being  a  legal  conveyance  by  the  owners  of  the  pro- 
perty to  the  defendants,  it  must  be  assailable  on  other  grounds. 

The  first  objection  is,  that  the  instrument  was  not  a  respon- 
dentia bond,  because  the  goods  were  already  on  board,  and  the 
ship  had  sailed  two  months  before  the  loan. 

1.  To  this  it  is  answered,  that  there  is  no  law  requiring  the 
very  goods  and  money  to  be  put  on  board.  The  mode  of  trans- 
acting business  of  this  kind  has  changed  ;  and  when  the  money 
or  goods  may  be  on  board,  is  now  of  no  consequence.  In  the 
very  form  of  a  respondentia  bond,  (2  Holt^  "^^^O  consider- 
ation is  the  acceptance  of  a  bill  of  exchange  at  tour  months. 

SL  No  matter  whether  this  is  a  respondentia  bond,  or  not. 
There  was  a  transfer  of  all  the  goods  for  a  sufficient  consider- 
ation. 

Third.  The  contract  it  is  said,  was  illegal,  and,  therefore, 
every  thing  done  to  carry  it  into  effect  was  void.  It  was  illegal, 
because  it  was  usurious,  and  usurious,  because  the  vessel  had 
Sailed  before  the  loan,  and  part  of  the  risk  and  time  was  there- 
fore gone. 

The  vessel,  it  is  true,  had  sailed,  but  no  information  had 
been  received  from  her  since  her  sailing ;  and  the  defendants 
therefore  bore  all  the  risk  from  the  wharf.  There  is  no  limit, 
by  law,  to  marine  interest  If  this  was  intended  to  be  a  bona 
jUU  marine  risk,  it  is  not  usurious,  whether  the  premium  be 
high  or  low. 

The  next  objection  is,  that  the  possession  and  appearance 
of  property  remained  in  Thomson. 

The  answer  to  this  is,  that  the  possession  of  the  property 
was  in  the  master  of  the  vessel.  Property  in  the  defendants 
was  shown  by  the  papers.  But,  if  this  had  not  been  the  fact, 
the  consequences  claimed  by  the  United  States  would  not  fol- 
low. As  between  the  defendants  and  Thomson,  the  property 
had  passed  to  the  defendants,  and  no  change  was  made  by  the 
re-shipment;  John  R.  Thomson  at  Canton  being  only  an  agent; 
the  rights  of  the  defendant  could  not  be  divested  by  any 
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act  of  the  consignees,  as  he  received  the  properly  for  the  use 
of  the  assignees  of  Edward  Thomson;  and  when  the  shipment 
was  made  in  Canton,  by  the  agent,  the  rights  of  the  defend- 
ants were  perfect  against  Thomson,  against  creditors,  and  all 
others,  but  a  bona  fidt  purchaser.  The  result  of  this  reasoning 
is :  The  transfer  and  assignment  of  goods  at  sea,  by  a  proper 
written  instrument,  for  an  adequate  consideration,  and  in  exe- 
cution of  a  valid  contract,  gave  the  defendants  a  legal  interest 
in  the  goods ;  and  as  this  transfer  was  on  the  bill  of  lading,  so 
that  no  titleby  endorsement  of  the  bill  could  be  attained  against 
the  defendants,  their  title  was  indefeisible. 

The  title  of  the  defendants  was  a  legal  title,  the  equitable  in- 
terest remaining  in  Thomson.  He  was  entitled  to  a  proper  ap- 
plication of  the  proceeds,  to  an  account,  and  to  profits,  because 
the  shipment  was  for  his  account  and  risk. 

When  the  vessel  returned  to  the  United  States  the  legal  ti- 
tle was  in  the  defendants,  before  as  well  as  after  the  delivery 
of  the  bills  of  lading.  Their  title  was  not  derived  from  the 
bills  of  lading  but  from  an  earlier  source,  and  the  delivery  of 
the  bill  of  lading  had  no  other  effect  but  to  identify  the  proper- 
ty, and  to  prevent  any  other  title  being  acquired  by  purchase, 
under  those  bills. 

No  one  claims  the  property  under  the  bill  of  lading  as  pur- 
chaser. On  the  19th  of  November  the  bill  of  lading  had  not 
changed  the  property,  and  it  still  was  in  the  defendants.  It  had 
not,  and  could  not  have  got  back  to  Thomson,  and  therefore 
could  not  pass  to  his  assignees. 

The  defendants  had  a  right  to  claim  this  property  against  the 
assignees.  The  United  States  could  not,  as  has  been  shown, 
levy  upon  it;  and  if  the  United  Slates  could,  for  their  priority 
disregard  the  assignment,  they  are  only  prior  creditors,  and 
as  such  had  no  right  to  the  property.  As  if  there  had  not  been 
a  general  assignment,  the  general  creditors  could  not  levy  upon 
this  property;  so  disregarding  the  assignment,  if  the  United 
States  claim  so  to  do,  they  as  creditors  could  not  levy  on  it.  It 
is  contended  that  goods  may  be  mortgaged,  and  if  the  transac- 
tion is  6o7Uz  Jidty  possession  need  not  follow,  if  the  bargain  be 
otherwise.  Cook^  264,  \th  class  of  his  cases.  Free,  in  Chancery^ 
285.  I  Pick.  Rep. QJlrid.  607.  5  Jo/m.  25S.  3  Caines,  166, 
QTermJiep.  389.  10  Fez,  139.  4  Bin.  258,  Barrow  vs,  Faxon, 
5  John.  258.  8  Ibid.  446.  Craig  vs.  Ward,  9  Ibid.  197.  15 
Afass.  244. 

Mr.  Wirt  for  the  plaintiff,  in  conclusion. 

On  the  19th  November  1825,  Edward  Thomson  made  a  ge- 
neral assignment  of  all  his  property  for  the  benefit  of  his  cre- 
ditors. It  is.  therefore,  one  ol  the  cases  of  established  insol- 
vency on  which  the  priority  of  the  United  States  arises. 
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The  debt  to  the  United  States  was  due  for  duties  on  foreign 
goods  imported. 

The  case  then  depends  on  the  operation  of  the  Act  of  2d 
March  1799,  ^  L.  U.  S.  197.  565.  Which  provides,  that  in  aU 
cases  of  such  an  insolvency  the  debt  due  to  the  United  States 
shall  be  first  paid  before  any  other  debt. 

Was  there  a  debt  due  on  that  day  to  the  Atlantic  Insurance 
Company?  Is  it  of  this  debt  they  claim  satisfaction?  The 
statute  answers  that  the  debt  of  the  United  States  is  first  to  be 
paid.  By  this  statute,  it  is  manifest  that  the  United  States  are 
preferred  to  all  other  creditors.  Was  the  Atlantic  Insurance 
Company  creditors  ?  If  so,  they  are  postponed  to  the  United 
States. 

Is  a  creditor  by  mortgage,  a  postponed  creditor  within  this 
statute  ?  This  question  has  never  been  solemnly  decided  by  this 
Court— either  as  to  a  real  or  personal  mortgage. 

In  Fisher  vs.  Blight,  2  Cranch^  358,  the  question  did  not 
arise.  The  question  there  was  whether  the  preference  given 
to  the  United  States  extended  to  all  persons,  or  was  confined  to 
a  particular  class  of  debtors,  public  officers,  and  agents  of  the 
United  States. 

In  the  United  States  V8.  Hooe  and  others,  3  Cranchj  73,  the 
question  did  not  arise — the  only  point,  then  decided,  being  that 
a  mortgage  of  part  of  a  man's  effects,  did  not  establish  an  in- 
solvency within  the  statutes,  on  which  the  preference  of  the 
United  States  arose. 

In  Harrison  vs.  Sterry,  5  Cranchj  289,  the  case  went  off  on 
the  ground  that  the  prior  assignment  was  a  fraud  upon  the 
bankrupt  laws,  and  did  not  affect  the  priority  of  the  United 
States. 

In  Thelluson  vs.  Smith,  2  fflieat.  396,  the  question  of  a 
prior  lien  by  mortgage  did  not  arise. 

But  the  question  of  a  prior  Uen  by  judgment  did  arise,  and 
then  the  Court  after  quoting  the  words  of  the  Act  of  Congress 
say-—*'  these  expressions  are  as  general  as  any  that  could  be 
used,  and  exclude  all  debts  due  to  individuals  whatever  may  be  their 
dignity.  The  assignees  ai*c  made  personally  responsible  to  the 
United  States,  if,  in  case  of  insolvency,  they  pay  any  debt  pre- 
vious to  those  due  to  the  United  States.  The  law  makes  no  ex- 
ception in  favour  of  prior  judgment  creditors;  and  no  lien  has 
been,  or,  we  think  can  be  shown  to  warrant  this  Court  in  mak- 
ing one. " 

The  United  States  vs.  Rowland  8c  Allen,  4  IVheat.  108,  only 
re-asserts  the  principles  of  former  cases — and  this  is  the  last 
case  upon  the  subject  of  these  statutes. 

It  is  true,  that  in  the  argument  of  the  former  cases,  it  has 
been  occasionally  said  at  the  bar,  argitendoj  that  a  morlgagr 
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would  defeat  the  priority  of  the  United  States.  And  in  some 
of  the  cases  the  Court,  arguendOy  has  incidentally  admitted  the 
position.  These  were  but  dicta.  But  it  has  never  been  so- 
lemnly decided  by  this  Court ;  and  they  have  never  been  re- 
quired to  look  solemnly  at  the  question,  with  a  view  to  its  de- 
cision— by  hearing  an  adverse  argument  against  the  proposi- 
tion. They  have  said  that  this  priority  is  not  in  the  nature  of 
a  Hen ;  so  as  to  avoid  prior  alienations  of  property  by  the  debt- 
or. And  this  admitted,  he  may  sell  it^  he  may  part  tvith  his  title 
to  the  property — and  the  alienation  will  be  good. 
But  this  is  not  the  question. 

The  question  is  whether  the  creation  of  a  lien  in  favour  of  a 
creditor,  does  not  leave  that  creditor  still  a  creditor — the  debt,  still 
Si  debt.  And  whether  if  he  retains  this  character  of  a  creditor  down 
to  the  time  of  the  insolvency,  differing  from  other  creditors  in  no 
other  way  than  by  having  a  Hen  for  his  debt;  that  creditor  with 
his  lien  and  that  debt^  be  not  postponed  to  the  United  States,  by 
force  of  the  Act  of  1799. 

It  is  not  meant  to  admit,  that  the  case  before  the  Court  is 
the  case  of  a  mortgage.  But  taking  it  in  the  first  instance  id 
tliis  the  strongest  attitude  which  it  is  capable  of  assuming;  the 
Court  is  asked,  whether  under  this  statute,  a  mortgage  creditor 
finds  any  protection  in  its  terms  or  meaning  against  the  priority 
given  to  the  United  States? 

In  Thelluson  vs.  Smith  this  Court  said,— <^  the  law  makes  no 
exception  in  favour  of  prior  judgment  creditors."  Does  the 
law  make  any  exception  in  favour  of  prior  nM>rtgage  creditors  ? 
The  answer  must  be  the  same  in  both  cases.  It  makes  no  excep- 
Hon  in  favour  of  any  creditors.  Whoever  therefore  stands  in 
relation  of  a  creditor  to  the  insolvent,  whoever  is  claiming  a 
djtbt  against  him,  is  expressly  postponed  to  the  United  States. 
The  existence  of  2LpriorHen  in  his  favour,  will  not  protect  him 
from  this  consequence.  There  was  2l  prior  Hen  in  Thelluson  vs. 
Smith— -the  Court  decided  the  case  upon  the  concession,  that 
the  judgment  was  a  lien  vpon  all  the  lands  of  the  defendant.  And 
when  a  lien  is  all  that  the  creditor  claims,  it  cannot  vary  the 
determination,  that  the  lien  is  on  a  part  of  the  estate  instead  of 
being  on  the  wliole, 

A  Hen  upon  the  whole,  considered  merely  as  a  Hen^  is  precise- 
ly of  the  same  nature  with  a  Hen  upon  a  part.  The  terms  gene- 
ral and  specific  lien,  cheat  the  mind  with  an  imaginary  distinction, 
which  has  no  real  existence  either  in  law  or  reason.  For  con- 
sidered in  the  light  of  a  /icn,  merely^  the  one  means  nothing 
more  than  a  lien  upon  the  whole — the  other  a  lien  upon  a  part. 
And  it  is  not  conceivable  that  a  lien  upon  part,  can  strengthen 
a  lien  upon  the  whole. 

Now  what  is  a  mortgage,  but  a  lien  on  an  estate  for  the  seet/h 
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n/y  of  a  d^t?  In  a  Court  of  law  it  is,  from  it8  form,  consider- 
cd  as  an  absolute  conveyance  of  the  estate ;  and  the  mortgagee 
can  recover  it  in  ejectment.  But  in  equity,  even  after  the  day 
of  payment  has  past,  it  is  still  considered  as  a  mere  security  for 
aaehU  And  the  Act  of  1799  looks  through  the  form  to  the 
substance  of  the  thing.  Is  the  mortgagee  still  a  creditor?  The 
terms  of  the  Act  postpone  him  to  the  United  States.  Is  the 
debt  for  which  the  mortgage  is  given  still  a  debt?  It  is  post- 
poned to  the  debts  of  the  United  States.  Is  the  mortgage,  in 
Its  essence^  and  object^  any  thing  more  than  a  security  for  a  debt? 
Is  it  any  thing  more  than  a  lien  on  a  particular  subject  for  a 
debt? 

It  is  objected,  that  the  priority  given  to  the  Act  of  1799,  is 
only  a  priority  to  be  paid  out  of  the  estate  of  tlie  debtor:  and 
the  subject  having  been  previously  mortgaged, constitutes  no  part 
of  his  estate;  but  has  become  a  part  of  the  estate  of  the  mort- 
gagee. The  answer  to  this  is — that  this  is  the  very  question 
in  controversy. 

Lord  Hardwicke  says  expressly— "the  person  entitled  to  the 
equity  of  redemption  is  considered  as  the  owner  of  the  landf 
and  a  mortgage  in  fee  is  considered  as  personal  assets.*'  And 
again — ^  by  a  decree  of  all  lands,  tenements,  or  hereditaments, 
a  mortgage  in  fee  shall  not  pass,  unless  the  equity  of  redemp- 
tion be  foreclosed;"  and  again — "the  interest  of  the  land  must 
be  somewhere,  and  cannot  be  in  abepnce ;  but  it  is  not  in  the 
mortgagee^  and^  therefore^  mmt  remain  %n  the  mortgagor. "  1  Atk.^ 
605-6,  Carbone  vs.  Scarfe. 

Is  it  not  perfectly  familiar  to  us  all,  that  in  a  case  of  equity,  a 
mortgage  is  considered  as  a  mere  security  for  a  debt  ?  Black- 
stone  puts  it,  in  this  view  of  the  case,  on  the  same  footing  with 
a  bond — a  mortgage  says  he  "  is  also  landed  security,  as  a  bond 
is  a  personal  security,  for  the  money  lent."  3  B.  C,  435. 

Now  suppose  a  question  between  the  United  States  and  a 
prior  mortgage,  to  arise  before  a  Court  of  Equity  of  the  United 
States.  The  United  States  claim  priority  of  payment  out  of 
the  estate  of  the  insolvent  mortgagor,  insisting  that  the  mort- 
gaged subject  is  a  part  of  his  estate.  The  mortgagee  on  the 
other  hand  alleges  that  the  estate  is  not  in  the  mortgagor  but 
in  him.  That  the  mortgagee  \^  the  owner  of  the  property.  Would 
not  the  Court  answer  him  in  the  language  of  Lord  Hardwicke 
**  yoM  are  not  the  o  wner — the  mortgagor  is  the  oumer — the  interest  is 
in  Idm;  and  the  instrument  you  hold  is  not  a  conveyance  of  the 
estate  but  a  in^e  security  upon  it.  It  is  a  lien  in  your  lavour— but 
it  leaves  the  ownership  in  themortgugor^ii  leaves  you  still  afnere 
creditor  for  a  debt — holding,  indeed^  b,  lien  on  the  estate — a  Hen 
intended  to  give  you  a  preference — but  that  intention  is  de- 
feated by  a  statute,  which  creates  a  preference  in  favour  of  the 
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United  States  which  rides  over  all  other  liens — and  consider- 
ing you  merely  in  the  light  of  a  creditor  cUdming  a  debtj  must 
be  postponed  to  the  United  States." 

If  this  would  be  the  language  of  a  Court  of  Equity,  in  such  c 
case,  in  expounding  and  applying  the  statute,  will  the  question  be 
varied,  because  the  construction  of  that  statute  arises  before  a 
Court  of  Law  ?  Will  the  statute  have  a  different  application  in 
one  Court  from  that  which  it  would  have  in  the  other?  In  a 
question  arising  on  the  same  statute,  would  a  creditor  be  post-* 
poned  in  a  Court  of  Equity,  who  would  be  preferred  in  a  Court 
of  Law  ?  Would  it  be  of  any  substantial  use  to  the  mortgage 
creditor,  to  prefer  him  in  a  Court  of  Law,  if  he  must  be  postpon- 
ed when  carried  before  a  Court  of  Equity  ? 

The  United  States  being  remediless  before  a  Court  of  Law, 
could  they  then,oii  that  ground^  go  into  a  Court  of  Equity,  and 
there  strip  the  mortgagee  of  the  momentary  advantage  which  he 
had  gained  in  the  Court  of  Law  ?  It  is  most  manifest,  that  if  the 
protection  claimed  for  the  mortgagee  against  the  priority  of  the 
IJniied  States,  proceeds  only  on  the  postulate  that  he  is  theoumer 
of  the  mortgage  subject,  that  postulate  could  not  avail  him  be-* 
fore  a  Court  of  Equity;  where  it  is  expressly  held  that  he  is  not 
the  oivnerj  but  that  the  mortgagor  is  the  onmer;  the  mortgagee  be- 
ing still  a  mere  creditor,  holdingnothing  more  than  a  security  on 
the  subject  for  the  debt;  and  if  he  be  a  creditor,  holding  merely  a 
security,  and  not  the  owner  of  the  property,  it  has  never  been 
disputed  that  the  United  States  are  to  be  preferred. 

There  is  no  hardship  in  the  case,  which  does  not  apply  with 
equal  force  to  any  other  private  creditor.  Every  man  like  the 
mortgagee  trusts  another  on  the  credit  of  his  property,  and 
means  and  consequent  ability,  to  meet  his  engagements.  It  is  hard 
upon  them  all  to  be  postponed  to  the  government; — and  as  hard 
upon  the  vigilant  judgment  creditor  as  upon  the  mortgagee.  Nor 
is  it  perceived  how  postponing  the  mortgage  creditor,  would 
tend  any  more  to  shake  the  confidence  of  man  in  man,  and  to 
embarrass  the  commercial  operations  of  the  country,  than  the 
postponement  of  all  the  other  creditors.  All  men  deal  now 
upon  an  understanding  that  the  payment  of  the  debts  depends 
on  the  solvency  of  the  debtor;  and,  that  in  a  case  of  establish- 
ed insolvency,  the  government  has  the  preference.  Mortgages 
and  all  other  liens  and  preferences,  would  still  hold  between 
private  creditors.  It  is  only  to  the  government,  that  these  and 
all  other  creditors  would  give  way. 

It  is  submitted,  therefore,  to  the  Court,  that  if  this  were  the 
case  of  a  mortgage,  the  mortgagee  would  still  be  a  creditor 
merely,  and  as  such  expressly  postponed  by  the  statute.  We 
are  dealing  here  with  an  equitable  title— so  the  charge  considers 
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it,  and  we  arc  construing  the  statute  with  reference  to  such 'm 
title. 

But,  if  before  a  Court  of  Law,  at  mortgagCy  from  its  peculiar 
form  and  structure,  would  be  considered  as  conveying  the 
amount  of  the  property,  because  such  a  Court  could  not  look 
from  the  terms  of  the  conveyance  to  the  private  understand- 
ing of  the  parties,  and  that  it  should  be  a  mere  security  for  a  debt^ 
the  difficulty  does  noil  exist  here. — Because  here,  upon  the  face 
of  the  agreement,  and  in  its  express  terms,  the  Court  see  that 
nothing  more  wjus  in  the  contemplation  of  the  parties,  than  to 
create  a  security  for  a  debt.  At  every  step  it  is  proclaimed,  that 
the  intention  of  the  parties  looked  no  farther  than  to  the  mere 
creation  of  a  security—**  a  collateral  security  for  the  fcon— a 
continuation  of  the  collateral  security  for  such  loan."  This  is 
the  express  language,  both  of  the  memoranda  on  the  bond,  and 
the  assignment  of  the  bill  of  lading.  It  is  not,  as  in  the  case  of 
a  mortgage,  a  consideration  paid  in  purchase  of  the  goods;  but  a 
sum  loaned  and  security  taken  for  the  repayment  of  the  loan. 

With  this  avowed,  ctear,  continued,  uniform  declaration  of 
the  indention  of  both  parties,  can  the  Court  impute  to  them  a 
different  intention  ?  And  if  their  intention  went  no  farther  than 
to  create  a  security  for  a  debt,  does  not  the  creation  of  the  secu- 
rity, leave  the  owner  of  that  debt  still  a  mere  creditor  ?  Would  not 
the  repayment  of  the  loau,  either  by  Thomson  or  his  assignee^ 
be  the  mere  payment  of  a  debt  to  a  private  creditor?  And  is 
not  the  payment  of  any  private  debt  forbidden  by  the  statute, 
until  the  debts  due  to  the  United  States  shall  first  be  satisfied  ? 

But  it  is  argued,  that  although  the  object  is  admitted  to  be 
to  create  a  security  for  a  debt,  that  security  was  intended  to  be 
created,  and  was  created,  by  conveying  to  the  creditor  the  title 
to  the  property,  who  thereby  became  the  owner  of  it.  The  an- 
swer is,  he  is  a  creditor  then  upon  the  security  of  a  fund  of 
which  he  is  the  owner. — Is  not  this  a  legal  solecism  ?  If  the 
fund  be  his,  he  is  no  longer  a  creditor  with  regard  to  that  fund ; 
unless  a  man  can  be  a  creditor  to  himself. 

It  is  also  asked,  is  not  this  the  case  with  a  mortgage  ?  No— 
the  moment  that  the  mortgage  is  viewed  in  the  light  of  a  secu- 
rity, the  ownership  is  at  an  end.  In  a  Court  of  Equity,  where  it 
is  considered  in  this  light,  we  have  seen  that  the  ownership  of 
the  mortgagee  is  denied.  In  a  Court  of  Law  the  mortgage  af- 
ter the  day  of  payment  is  passed,  is  not  considered  as  a  se- 
curity but  as  a  conveyance  of  the  title,  and  then  the  mort- 
gagee is  held  to  be  the  owner — but  not  a  creditor  on  the  secu- 
rity of  the  fund. 

But  we  are  yet  to  see  a  case,  where  before  the  same  trilbunal  a 
party  has  been  considered  as  being  at  once  a  creditor  upon  the 
security  of  a  fund,  and  the  owner  of  that  fund.  He  may  have  a 
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^«pecial  or  qualified  property,  as  that  of  a  bailee,  which  viiW  en- 
able him  to  maintain  trover  against  him,  bot  still  he  is  not 
the  owner  of  the  fund,  as' against  the  bailor.  He  may  liave  a 
lien  accompanied  with  possessipn,  which  will  authorize  him  to 
hold  the  possession  even*  agaiflst  the  owner— but  still  it  is  a 
■iien  which  he  has,  and  nothing  more — and  alien  will  not  pre- 
vail against  the  United  States.'    So  witii  regard  to  a  pawn 
or  pledgj^i^it  is  in  a  Court  of  Law^on'the  same  footing  with 
^   'A  mortgage  in  that  Court.  Before  the  day  of  payment  nas  past, 
the  lender  on  a  pawn,  though  fie  has  the  possession^ is  consider- 
ed 09  a  eretHtor  on  the  security  of  the  niyect pledged.   When  the 
day  of  payment,  is  past,  he^ceases  to  be  a  oreditor,  and  be- 
comes the  owner.  '  ^  *  ^       "  • 
-*   '  The  notion  then  of  a  lien  on'  ^  fund,  which  belongs  to  the 
holder  of  the  lien,  is  a  legml  solecism.  They  cannot  co-exist— 
the  character  of  a  creditor  with  his  lien,  ceases,  ai  tt^e  tame  mo- 
'  jnent  when  his  ownership  begins. 

It  has  been  already  admitted  on  the  authority  of  decided 
cases,  that  the  priority  of  the  United,States  constitute!  no  lien— 
but  leavoa  the  power  of  alienation  free.  Is •th^  creation  of  a  lien 
^an  alienation  either  total  or  partial  ?  If  a  }j/m  be  an  alienation 
to  th^  amount  of  the  debt,  then  to  the  amount  Q^ft^  lien,  the 
priority  of  the  United  States  cannot  attach.  But,  ustch  be  the 
jmcti^m  d  lim^  the  same  efiect  must  be  produce^j  whether  that 
lieii[be  created  by  die  ^t  wt  the  part^,  or  t&  ^t  of  law.  Be- 
^ingr'in  both  cases  a        th^ltgal  effect  muafebe  the  same.  But 

*  in  the  case  of  Ti||ellusoitv«.  Smith  it  wa&ognceaed  by  this  Court, 
thatg|he  judgment  iHs^Km  on  all  tl^|^dei|diot's  lands. 

ii^^4^tterefore,  the  effect  of  a  lieq  be  tb  fiveiist  the  estate  of  the 
'^hi^  to  the  amount  of  that  lien— to  Senate  that  estate,  and 
ja^Sm  it  pro  tanto  the  estate  of  the  creditor,  that  effect  was  pro- 

*  dttced  here,  and  the  priority  of  the  United  States  so  far  de(eat- 
"CpvL^  Yet  it  was  not  product  here,  nor  was  the  priority  of  the 
7ViU||A  States  defeated,  or  in  the  slightest  degree  affected  by  that 

^*>{^tteieded  lien,  -^hy?  Because  the  Act  <^  Congress  had  made 
.;^kiodiception  in  favour  of  creditors,  holding  a  lien,  or  of  judg' 
ffiSttU  .creditorSy  who  were  conceded  to  be  creditors  holding  a 
lien. 

But  if  a  difference  should  be  supposed  to  exist  between  alien 
created  hf  the  act  of  the  law,  aud  a  lien  created  by  the  act  of 
the  party,  and  that  the  latter  necessarily  alienates  the  property 
pro  tanto^  we  have  a  decision  of  this  Court  to  the  contrary — a  de- 
cision which  marks  the  distinction  between  the  creation  of  a 
lien,  and  the  alienation  of  the  title  by  the  act  of  the  party.  A 
bottomry  bond  is  a  contract,  in  tlie  nature  of  a  mortgage^  when 
money  is  raised  for  the  repairs  of  a  ship,  and  the  master  or 
owner  pledges  the  keel  or  bottom  of  the  ship,  to  secure  the  re- 
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|»ayment  of  the  money.  Here  all  the  books  concede,  that  there  is 
a  dear  lien  created  by  the  act  of  the  party— but  does  that  lien  pro- 
duce an  alienation  oi  the  property  ?  Blaine  vs.  The  Ship  Charles 
Carter,  4  Cranch^  332,  proves  the  reverse.  It  does  not  pass  the 
title,  and  therefore  the  holder  of  the  lien  in  that  case,  lost  it  by 
laches.  It  is  merely  a  lien  to  be  enforced  in  a  Court  of  Admiralty. 
The  question  then  returns. — 

What  was  the  condition  of  the  Atlantic  Insurance  Company 
with  regard  to  the  property,  on  the  19th  November  1825,  whem 
the  insolvency  occurred— and  the  priority  of  the  United  States 
arose— were  they  the  owners  of  this  property  in  part  or  in  whole, 
or  were  they  merely  creditors  holding  a  security  on  this  proper- 
ty, for  the  satisfaction  of  tlie  debts — and  this  merely  on  a  par 
with  the  holder  of  a  lien  by  bottomry  ?  This  depends  on  the 
construction  of  the  documents. 

1.  The  first  document  on  which  they  rest  their  claim,  is  the 
respondentia  bond.  The  loan  on  which  this  respondentia  bond 
was  given,  was  confessedly  made  two  months  after  the  vessel 
and  cargo  had  sailed  for  China*  The  interest  charged  is  ma« 
rine  interest,  at  lOi  per  cent  per  annum.  Was  the  contract  valid, 
upon  the  law  which  governs  that  peculiar  contract  ? 

It  is  needless  to  carry  the  investigation  to  the  law  of  Rome, 
and  of  France,  with  which  it  is  agreed  we  have  nothing  to  do.  It 
may  be  remarked  however,  in  passing,  that  under  these  laws,  it 
was  never  pretended  that  this  species  of  loan  divested  the  bor^ 
rower  of  his  title  to  the  property.  Nothing  more  was  ever 
thought  of,  than  that  be  stood  upon  the  footing  of  b. privileged  cre- 
ditor— and  the  question  was  always  one  of  mere precedmeein  the 
order  of  payment — which  however  material,  among  private  cmp 
ditors,  could  have  been  no  question  of  lien,  where  the  precedence 
of  the  government  takes  place  over  all  others. 

Passing  from  the  law  of  Rome  and  France,  to  our  own  law, 
none  is  known  which  we  have  upon  this  subject,  except  the 
law  of  England — and  with  regard  to  that  law,  while  the  elemen- 
tary writers  by  their  definitions  and  their  commentaries^  treat  it 
as  essential  that  the  loan  should  precede  the  departure  of  the 
vessel,  or  at  least  have  been  applied  to  the  voyage; — there  is  not 
a  single  adjudged  case,  which  recognises  a  loan  on  such  mode> 
for  any  other  purpose  than  the  purpose  of  the  voyage. 

The  question  is  not  whether  marine  interest  is  against  the 
statute  of  usury,  when  the  principal  as  well  as  the  interest  is  put 
at  risk.  It  is  conceded  that  it  is  not — L  e.  that  such  interest 
would  not  be  a  violation  of  the  statute  of  umtry. 

The  single  question  on  this  point,  made  in  the  Circuit  Court, 
was  whether  according  to  the  law  of  this  peculiar  contract,  it 
was  not  essential  that  the  money  should  have  been  lent  for  the 
purposes  of  the  voyage^  and  under  circumstances  in  which  it 
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might  have  been  applied  to  those  purposes.  Not  that  the  tender 
was  bound  to  see  to  the  application ;  but  that  he  was  bound  to 
look  to  the  case^  so  far  as  to  ascertain  that  the  loan  was  made 
under  circumstances  in  which  it  might  have  been  so  applied. 

The  only  difference  between  bottomry  and  respondentia  is,  that 
the  first  gives  a  lien  on  the  ship— the  last  gives  a  lien  on  the 
goods.  In  all  other  respects,  bottomry  and  rtspondenHa  are  de- 
clared to  be  identical,  so  that  a  definition  of  the  one  is  a  defini- 
tion of  the  other.  Park^  410— JSVig.  ed. 

Now  what  is  the  definition  of  bottomry  ? — 

1.  2  Black.  Co.  457-8. — "  Bottomry  (which  originally  arose 
from  permitting  the  master  of  a  ship  in  a  foreign  country  to  hy- 
pothecate the  ship,  in  order  to  raise  money  to  refit)  is  in  the  nature 
of  a  mortgage  of  a  ship,  where  the  ovmer  ttdces  up  money  to 
enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom 
of  the  ship,  part  for  the  whole,  as  a  security  for  the  repayment." 

jPorX:,  410. — The  contract  of  bottomry  is  in  the  nature  of  a 
mortgage,  in  which  the  owner  borrows  money  to  enable  him  to fit 
out  the  ship^  or  to  purchase  a  cargo  for  a  voyage  proposed" 

2  MarsL  733. — Bottomry  is  a  contract  in  nature  of  a  mort* 
gage  of  a  ship,  in  which  the  owner  borrows  money  to  enable  him 
to  fit  out  the  ship,  or  to  purchase  a  cargo  for  a  voyage  proposed." 

Again.  MarshaU  £,  736,  say*— "If  the  money  was  spent  in 
the  place  where  it  was  lent,  it  was  not  pecunia  trqjecHtia^  &c." 
so  that,  with  the  Romans,  as  with  the  modems^  it  was  of  the  essence 
of  this  contract,  that  the  loan  should  he  exposed  to  the  perils  of  the 
sea^  at  the  risk  of  the  lender,** 

In  the  next  page (737)  he  says — "in  bottomry,  the  lender  fur- 
nishes the  borrower  with  money  to  purchase  the  goods  which  are 
putinrisk.  And  Park  says,  413.  415,  4th  edition,  "the  lender 
supplies  the  borrower  with  money,  to  purchase  those  effects  tgrni 
which  he  is  to  run  the  risk" 

Now  if  the  Court  say,  that  a  man  who  borrows  money  to  pay 
for  his  common  purposes,  and  for  other  objects  and  concerns, 
is  a  borrower  at  respondentia  on  a  bottomry,  because  he  puts  the 
payment  on  the  return  of  a  ship  from  sea,  with  which  the  loan 
has  no  connexion,  there  is  an  end  of  the  objection.  But  there 
is  certainly  nothing  in  the  English  law,  which  countenances 
such  a  position. 

With  regard  to  the  presumption  that  the  money  was  so  ap- 
plied— the  United  States  offered  to  repel  it  by  showing  that  it 
never  was  so  applied — but  the  inquiry  was  stopped  in  the  case 
of  Amy — the  Court  seeming  to  entertain  the  opinion,  that  the 
inquiry  was  immaterial.  There  is  no  English  case  which  gives 
a  different  view  of  the  law  of  respondentia  and  bottomry,  from 
those  extracted  from  Blackstone,  Park  and  Marshall!  The 
cases  cited  from  the  old  Engliah  Reporters,  &pply  only  to  the 
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question  of  usury  under  the  statute,  when  the  principal  is  put 
at  risk.  The  form  of  the  bonds,  as  referred  to  by  Mr.  Ingersoll, 
are  in  conformity  with  the  law  as  laid  down.  But  suppose  the 
Court  to  be  of  opinion,  that  the  bond  is  free  from  objection  on 
this  g;round,  the  question  still  is,  whether  this  bond  in  coming 
in  with  the  other  documents,  passed  the  ownership  of  the  pro- 
perty to  the  Insurance  Company?  The  re^rpom/en/ta  bond  did 
not  even  create  a  lien,  Parh^  410.  A  bottomry  bond  creates  a 
lien,  but  does  not  pass  the  title,  Blaine  va.  Ship  Charles  Car- 
ter, 4  Cra.  332. 

Does  the  memorandum  on  the  bond  stipulate  for  a  transfer 
of  the  title?  It  stipulates  for  all  that  was  afterwards  done, 
but  expressly  for  the  purpose  of  creating  a  collateral  security— 
not  for  that  of  passing^  the  title. 

Did  the  assig;nment  of  the  outward  bill  of  lading  pass  the 
title  ?  That  again  expressly  declares  that  the  whole  object  was 
to  create  a  security,  and  to  continue  that  security.  Did  the  le- 
gal effect  of  the  Act  reach  beyond  the  intention  of  the  par- 
ties? Such  a  construction  could  not  be  attached — the  intention 
clearly  expressed  always  governs  the  construction  of  the  con- 
tract 

What  are  the  authorities  on  this  subject?  Do  they  say  that 
the  assignment  of  a  bill  of  lading,  always  produces  the  effect 
of  passing  the  property  ?  The  assignment  of  a  bill  of  lading 
does  not  always  produce  the  same  effect  It  always  depends  on 
the  relation  of  the  parties,  and  the  intent  tvith  winch  (he  act  is 
done.  It  depends  says  Holt  "  on  the  mutual  understanding"  of 
the  parties,  2  Holt^  72.  Here  the  understanding  is  clear— it  is 
to  be  done  merely  to  create  a  collateral  security.  The  modern 
cases  in  England,  that  have  been  cited  as  to  the  effect  of  the  as- 
signment of  a  bill  of  lading,  arc  generally  cases  between  the 
assignee  of  the  bill  and  the  assignees  of  the  bankrupt;  and  not 
on  the  general  provisions  of  the  Bankrupt  Law  of  England. 

The  Bankrupt  Law  of  England,  5  Geo.  II.  c.  30.  §28,  places 
the  assignees  of  the  bankrupt  precisely  on  the  same  footing  in 
which  the  bankrupt  himself  stood,  at  the  moment  of  his  bank- 
ruptcy. In  cases  of  mtUtiol  credit^  they  are  subject  to  all  the 
set-offs  to  which  he  was  subject — and  to  all  the  liens  which  he 
had  created.  The  others  represent  only  the  private  creditors, 
and  when  offered  to  another  creditor,  they  arc  all  of  equal  dig- 
nity— all  liens  therefore  stand  according  to  their  priority. 

Hence,  a  mere  agreement  to  assign  a  bill  of  lading,  between 
such  parties  has  been  held  equivalent  to  an  assignment,  for 
the  purpose  of  creating  a  preference  among  these  equal  cre- 
ditors. Such  was  the  case  of  Lempriere  vs.  Paisley — the 
Court  of  King's  Bench  held  that  such  an  agreement  created  a 
Sens  and  that  the  assignees  of  the  bankrupt  could  not  take 
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the  property,  without  discharging  the  lien,  2  T,  R.  455.  PU 
gatVs  Arg.  489.  Ashhursty  490 — argument  of  Lord  Kenyon  as 
cited  by  him,  p.  493.  Ashhurst  calls  it  an  equitable  lien — 
aot  an  equitable  title;  and  he  says  as  between  the  person  who 
holds  ttie  equitable  Ueii^  and  the  assignees,  if  the  lien  subsists 
before  the  bankruptcy,  they  shall  never  recover  or  retain  the 
thing  without  discharging  the  money  due;"  why  \ — he  gives  the 
reason.  The  party  who  has  the  equitcAle  lien^  ought  not  to 
have  footing  with  the  rat  of  the  creditor for  whom  the  assignees 
are  the  trustees."  &c. 

There  it  was  a  question  of  preference  of  payment  between  cre- 
ditors of  equal  dignity. 

The  case  of  Atty  et  al.  Assignees  of  Jamieson,  bankrupt,  vs. 
Hatson,  4  Campb,  325,  is  another  case  of  preference  of  pay* 
ment  among  creditors  of  equal  degree,  by  force  of  such  a  lien. 
The  case  of  Olive  vs.  Smith,  5  Taunt,  56,  is  another,  where 
the  whole  bearing  of  the  bankrupt  law  is  decided  upon,  and  all 
these  cases  are  found  to  turn  on  it  Haille  vs.  Smith,  1  Bos.  4* 
Pull.  563,  is  another  case  under  the  bankrupt  law;  and  there 
the  effect  of  the  bill  of  lading  was  expressed,  and  by  the  prior  in- 
tention of  the  parties^  it  was  held  to  transfer  the  property,  be- 
cause such  was  the  prior  intention,  and  that  transfer  was  abso- 
lute. 

On  these  bankrupt  cases  in  England,  it  is  proper  to  remark, 
that  they  are  no  guides  for  a  decision  under  the  statute  of  the 
United  States.  They  were  questions  of  preference  between 
creditors  of  equal  degree,  and  the  question  then  always  was, 
whether  such  a  preference  had  been  created  by  the  bank- 
rupt, before  his  bankruptcy,  as  guve  him  a  preference  to  the 
other  creditors.  But  here,  under  our  statute,  there  is  a  credit- 
or of  the  highest  degree,  who  settles  all  questions  of  prefer- 
ence as  soon  as  he  appears,  by  taking  it  himself,  under  the  au- 
thority of  the  public  law.  These  cases,  therefore,  are  inappo- 
site to  the  question  before  the  CourU 

It  has  been  already  said,  that  in  England  the  effect  of  the  as- 
signment of  a  bill  of  lading  is  not  absolute,  but  depends  on  the 
intention  of  the  parties.  It  may  now  be  added,  that  there  is  no 
case  in  England,  where  the  assignment  of  a  bill  of  lading,  or 
the  consignment  of  a  cargo,  has  been  held  to  pass  the  proper- 
ty,but  where  there  is  a  present  debt,  and  where  such  consignment 
or  assignment  is  made  and  i-eceived,  as  a  piryment  pro  tanto. 
Such  was  the  case  of  Hibbert  vs.  Carter,  wtiich  was  at  first 
decided  on  that  position. 

But  afterwards,  on  proof  that  it  was  7iot  the  intention  to  pass 
the  whole  property,  that  decision  was  changed,  and  the  ultimate 
recovery  was  on  that  intention  against  the  indication  afforded 
by  the  bill  of  lading,  1  T.  It.  745.  Lickbarrow  and  Mason,  2  71 
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R,  63)  is  not  a  question  between  the  original  partie»— 4is  to 
whom,  it  is  there  said,  that  thdr  inteniion  may  be  inquired  into — 
but  it  was  the  case  of  a  purchaser,  who  had  purchased  and 
paid  for  the  cargo,  and  took  an  assignment  of  the  bill  of  la- 
ding to  herself.  The  result  of  all  the  cases  is,  that  such  an  as- 
signment, as  between  the  original  parties,  passes  the  property 
or  not,  according  to  the  intention.  And  this  conforms  to  the  case 
in  Precedents  in  Chancery  289 — BuckncU  &  Co.  vs,  Iloylston. 
This  case  was  the  case  of  a  bili  of  sale^  which  in  Uartle  and 
Smith,  is  said  to  be  a  different  thing  from  an  agreement  with  re- 
gard to  a  bill  of  lading.  This  bill  of  sale  was  held,  tqHm  the  inten- 
tion of  the  parties^  to  amount  to  an  equitable  «ecurt/y---sufficient  to 
prevail  against  a  general  creditor— or  the  general  creditors  of 
the  deceased,  as  giving  a  lien  with  regard  to  the  specific  sub- 
ject, against  other  creditors  of  equal  degree.  Now,  that  the 
intention  of  the  parties  in  this  case  looked  no  farther  than  to 
the  creation  of  a  security,  is  averred  by  the  holder. 

And  when  we  come  to  look  at  the  situation  of  the  parties,  we 
will  find  that  the  creation  of  a  security  by  way  of  lien,  was  all 
that  was  proposed. 

There  was  no  debt  due — it  depended  on  a  contingency  whether 
there  ever  would  be  a  debt.  At  the  time  of  the  insolvency  there 
was  no  debt.  The  holder  of  a  respondentia  bond  is  not  consi- 
dered as  a  creditor  at  all.  Hence  in  England,  he  could  not 
prove  his  debt  under  a  commission  of  bankruptcy — until  a 
special  statute  was  there  made  for  his  case,  1  Hott^  424. 

It  is  not  contended  that  a  contingent  debt  cannot  be  secured 
—there  is  no  doubt  that  it  may.  But  the  absolute  tranter  of 
property^  so  as  to  throw  the  ownership  on  a  merely  contingent 
creditor,  is  contrary  to  the  nature  of  the  case.  The  creation  of 
a  lien  to  meet  the  contingency,  is  natural  and  proper,  and  this 
is  all  that  the  parties  proposed. 

With  regard  to  the  return  cargo,  which  was  the  property  in 
question,  there  is  strong  grounds  for  saying  that  there  was  a 
marked  intention  to  keep  the  property  out  of  the  lender,  till  the 
return  of  the  vessel,  and  the  delivery  of  the  bill  of  lading. 

For  what  he  does  stipulate  from  it,  is  not  for  a  bill  of  lading 
consigning  the  goods  to  him ;  but  to  order. — Now,  in  whom 
does  the  property  under  such  a  title  abide  ?  Clearly  in  the  ship- 
per— until  the  title  is  actually  delivered  to  order.  The  later  effect  is 
a  transfer  only  for  that  time,  and  here,  not  delivered  till  the  pri- 
ority of  the  United  States  had  attached — say  then  that  the  as- 
signment of  the  outward  bill,  if  standing  alone,  would  have  passed 
not  only  the  outward  cargo  of  specie,  but  the  proceeds  in  the 
return  cargo;  yet  that  very  assignment  stipulated  for  an  in- 
ward bill  to  order,  which  threw  the  property  upon  the  shipper  in 
Canton,  who  was  the  representative  of  Edward  Thomson; 
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and  if  the  priority  of  the  United  States,  could  not  attach  before, 
because  the  property  was  in  the  Company,  it  attached  the  very 
moment  the  property  fell  back  on  Thomson — with  the  consent 
of  the  Company;  while  the  return  cargo  then  was  crossing  the 
ocean  with  a  bill  of  lading  to  order,  in  whom  was  the  property 
of  that  cargo  ?  Clearly  in  the  shipper— charged,  if  you  please, 
with  an  equitable  lien  in  behalf  of  the  Company. 

A  lien^  which  they  could  have  enforced  only  in  a  Court  of 
Equity,  if  the  bill  had  not  been  delivered  to  their  order.  Be- 
cause, at  law,  the  title  was  manifestly  in  the  shipper  by  virtue 
of  the  bill  to  order,  for  which  they  had  stipulated. 

It  is  not  disputed,  that  under  the  authority  of  the  decree  in 
Precedents  in  Chancery^  289,  they  could  have  successfully  en- 
forced that  lien  against  the  other  general  creditors,  and  claim- 
ed a  prrference  of  tliem^  by  virtue  of  that  prior  lien. 

But  could  they  have  asserted  that  preference,  against  the 
United  States? 

Now  this  case  is  to  be  considered  as  it  stood  prior  to  the  de- 
livery of  the  bill  to  order;  bec^^se  the  priority  of  the  United 
States  arose  prior  to  that  time,  s^d  ranged  through  the  whole- 
period,  during  which  the  ship  w^s  crossing  the  ocean.  If  it  at- 
tached at  any  time  during  that  period,  it  could  not  be  dislodg- 
ed by  any  thing  subsequently  done,  because  it  is  to  be  tested 
only  by  the  state  of  things  which  existed,  when  it  arose,  and 
when  it  was  in  full  force. 

The  trustees  under  the  general  deed  of  assignment,  had  no 
power  to  alter  the  condition  in  which  they  found  the  property, 
so  as  to  affect  the  priority  of  the  United  States. 

If  they  had  acted  ever  so  fairly,  nothing  done  by  them  could 
have  changed  the  condition  of  things  to  the  prejudice  of  the  rights 
of  the  United  States.  Clear  of  their  priority  by  law,  the  United 
States  are  the  first  object  of  that  trust  itself — could  the  trustees  by 
any  fraudulent  act  on  their  part,  create  a  legal  preference  among 
those  creditors  ?  Whether  the  parties  to  be  benefited  by  it  were 
connusant  of  that  fraud  or  not,  it  is  apprehended  they  could  take 
no  benefit  by  a  fraud  of  the  trustee.  Hence  the  impropriety  of 
arresting  the  evidence  on  this  subject. 

The  positions  are  again  asserted,  that  with  regard  to  the  re- 
turn cargo,  the  sole  subject  of  controversy,  the  legal  title  to 
that  was  in  the  shipper,  that  is  in  Edward  Thomson,  by  virtue 
of  the  bill  to  order  not  yet  delivered. 

That  this  being  the  very  bill  stipulated  for  in  the  assignment, 
the  legal  title  was  in  Thomson,  by  the  consent  of  the  plaintiflfs 
below— "Charged,  at  the  best,  with  an  equitable  lien  in  their  be- 
half. 

That  in  this  condition  of  things,  the  priority  of  the  United 
States  fell  upon  the  subject. 
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That  although  the  equitable  lien  of  the  plaintiffs  below,  would 
have  prevailed  against  general  creditors  and  given  the  plaintiffs 
a  preference  to  payment  as  against  them;  yet  it  is  claimed  that 
the  preference  yielded  to  the  priority  of  the  United  States; 
which  having  fastened  upon  the  property,  in  its  condition, 
could  not  be  dislodged,  by  the  subsequent  delivery  of  the  bills 
to  order. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Court. — 

This  is  an  action  of  trespass,  de  bonis  asportcUiSj  brought  in 
the  Circuit  Court,  for  the  district  of  Pennsylvania,  by  the  At- 
lantic Insurance  Company,  to  recover  against  the  defendant 
John  Conard,  the  Marshal  of  that  district,  the  value  of  certain 
teas,  shipped  on  board  the  ships  Addison  and  Superior,  and 
levied  upon  by  him,  upon  an  execution,  in  favour  of  the  United 
States,  against  one  Edward  Thomson,  as  the  property  of  the 
latter.  The  real  question  in  the  cause  is,  whether  the  Insur- 
ance Company  or  the  United  States,  are  entitled  to  the  teas  or 
their  proceeds. 

The  material  facts,  disclosed  at  the  trial  in  the  Circuit  Court, 
were,  as  follows: — Edward  Thomson  was  a  merchant,  largely 
engaged  in  trade  in  the  city  of  Philadelphia,  in  the  year  1825; 
and  on  the  21st  day  of  June  of  that  year,  borrowed,  at  respoth- 
derUioj  of  the  Insurance  Company,  the  sum  of  21,000  dollars, 
upon  goods,  &c.  on  board  of  the  ship  Addison,  of  that  port,  on 
a  voyage,  at  and  from  Philadelphia,  to  Canton,  and  at  and  from 
thence,  back  to  Philadelphia;  beginning  the  risk,  on  the  21st 
of  the  preceding  April ;  about  which  time  the  ship  had  sailed 
on  the  voyage.  Edward  Thomson  had  shipped  on  board  of 
the  Addison,  for  his  own  account  and  risk,  for  the  voyage, 
21,000  Spanish  dollars,  consigned  to  J.  R.  Thomson,  his  agent 
and  his  assigns,  and  deliverable  to  him  in  Canton;  and  regu- 
lar bills  of  lading  were  accordingly  signed;  one  of  which,  was 
retained  by  the  shipper.  At  the  time  of  the  execution  of  the 
respondentia  bond,  a  memorandum  of  agreement  was  entered 
into  by  the  parties,  and  an  assignment  made  on  the  back  of 
this  bill  of  lading.  The  form  and  effect  of  these  instruments, 
will  be  matter  of  more  particular  comment  hereafter;  at  pre- 
sent it  is  only  necessary  to  add,  that  the  loan  purports,  on  the 
face  of  the  bond,  to  be  a  loan  for  the  joint  account  of  E.  Thom- 
son, E.  H.  Nicoll,  F.  H.  Nicoll,  and  F.  S.  Bailey;  but  in  reali- 
ty, the  transaction  was  for  the  use  and  benefit  of  E.  Thomson, 
and  the  goods  shipped  in  the  Addison,  were  on  his  sole  account. 

On  the  14th  July  of  the  same  year,  a  loan  was  made  to  Edward 
Thomson,  of  1 3,960  dollars,  on  goods  on  board  the  ship  Superior, 
which  had  sailed  on  a  similar  voyage,  on  the  6th  oi  June  pre- 
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ceding.  A  respondentia  bond  was  taken  in  the  same  form,  from 
the  same  parties,  on  the  like  voyage,  with  a  similar  memoran- 
dum of  assignment  of  the  bill  of  lading.  The  only  difference 
between  the  transactions  was,  that  this  loan  was  applied  in  part 
payment  of  a  former  loan,  made  by  the  Insurance  Company  on 
another  ship  of  E.  Thomson's,  On  the  19th  of  November  E. 
Thomson,  having  become  insolvent,  made  a  general  assignment 
of  all  his  property  to  Peter  Mackie,  and  Richard  Renshaw ;  for 
the  use  of  his  creditors.  At  this  time,  he  was  very  largely  in- 
debted to  the  United  States  on  duty  bonds.  The  Addison  left 
Canton  on  her  return  to  Philadelphia,  having  among  her  papers 
a  bill  of  lading  of  the  proceeds  ot  the  21,000  dollars,  consigned 
by  the  shipper  (Mr.  Fisher  attorney  for  J.  R.  Thomson,)  to  or- 
der, in  blank,  and  endorsed,  in  blank,  by  the  shipper,  and  mark- 
ed No.  5.  This  mark  was  to  identify  them  as  the  proceeds  of 
the  21,000  dollars.  Mr.  Fisher  also  gave  the  master  a  mani- 
fest, stating  the  cargo  to  be  consigned  to  E.  Thomson,  and  a 
general  bill  of  lading  of  the  whole  carg^,  consigning  it  to  E. 
Thomson.  The  invoice  and  bill  of  lading,  were  dated  22d  No- 
vember 1825.  The  general  bill  of  lading  was  not  signed.  The 
Superior  left  Canton,  having  among  her  papers  a  bill  of  lading 
of  certain  articles,  valued  in  the  invoice  at  3393  dollars,  con- 
signed to  Peter  Mackie,  and  also  a  bill  of  lading  of  certain  ar- 
ticles, valued  at  g  1139  86,  consigned  to  Barclay  Amy,  and  both 
dated  2d  December  1825.  Before  the  arrival  of  these  ships  in 
America,  the  United  States  had  obtained  judgments  against  £. 
Thomson,  for  large  sums  of  money  due  upon  his  bonds  at  the 
Custom  House.  Both  ships  arrived  in  Delaware  Bay,  almost  at 
the  same  time ;  and  an  execution  issued  on  behalf  of  the  United 
States,  on  one  of  the  judgments  against  E.  Thomson,  on  the 
13th  March  1826,  and  was  levied  on  the  ships  and  their  cargoes, 
on  the  15th  of  March,  while  they  were  yet  in  the  bay.  It  was 
under  this  levy,  that  the  goods  in  controversy  were  seized  by 
the  marshal. 

Two  or  three  days  before  the  ships  came  up  to  Philadelphia, 
Peter  Mackie,  the  assignee  of  E.  Thomson,  having  received 
duplicates  of  the  invoice  and  bills  of  lading  of  the  carg^  of  the 
Addison,  delivered  them  to  the  agents  of  the  Insurance  Com- 
pany at  Philadelphia;  and  upon  the  arrival  of  the  ship  itself, 
handed  over,  to  the  same  agent,  the  invoices  and  bills  oflading, 
brought  by  the  master.  On  the  22d  of  March  1826,  Peter 
Mackie  and  Barclay  Amy  endorsed  to  the  Insurance  Compa- 
ny the  invoices  and  bills  of  lading,  which  came  to  their  order 
by  the  Superior.  These  papers  came  under  cover  to  Edward 
Thomson,  several  being  enclosed  in  the  same  envelop;  and 
Mackie  allotted  them  to  their  respective  owners,  by  means  of 
the  numbers  endorsed  upon  them.   These  numbers  were  ori- 
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ginally  placed  upon  the  outward  and  homeward  bills  of  lading, 
and  invoices,  for  the  purpose  of  desig^nating:  the  proceeds  of 
each  particular  shipment.  It  appeared,  that  part  of  the  13,960 
dollars,  borrowed  of  the  Insurance  Company  on  the  goods  in 
the  Superior,  was  expended  in  disbursements  in  Canton;  and 
the  two  invoices  to  Mackie  and  Amy,  were  consigned  to  them 
contrary  to  instructions;  and  they  assigned  them  to  the  Insur- 
ance Company,  under  the  belief  that  they  were  the  proceeds  of 
the  outward  shipment  pledged  for  the  loan.  The  reason  as- 
signed for  there  being  a  manifest  and  general  bill  of  lading, 
consigning  the  cargo  to  Edward  Thomson,  was  to  enable  him 
to  enter  the  cargo  in  his  own  name,  after  he  had  settled  with 
the  Insurance  Company,  and  paid  the  respondentia  loans.  The 
several  particular  invoices  and  bills  of  lading,  were  then  to  be 
cancelled,  and  the  master  was  to  sign  the  general  bill  of  lading, 
and  the  cargo  was  to  be  entered  at  the  Custom  House,  in  the 
name  of  E.  Thomson.  He  was  in  the  habit  of  taking  up  other 
large  sums,  at  respondentia^  and  this  was  the  usual  course  of  his 
arrangements  in  business. 

Such  is  the  general  outline  of  the  case.  The  loan  on  the 
shipment  in  the  Superior,  as  has  been  already  stated,  differs 
from  that  on  the  shipment  in  the  Addison,  only  in  the  circum- 
stance that  it  was  applied  in  discharge  of  a  prior  loan.  In  our 
judgment,  that  makes  no  difference.  ..s'to  the  legal  rights  of 
the  parties.  The  borrower  had  a  right  to  apply  the  loan  in  any 
manner  he  pleased ;  and  the  mode  of  its  application,  if  it  be  other- 
wise bona  fide^  and  legal,  does  not  change  the  posture  of  the 
rights  of  the  lender.  We  shall  therefore  dismiss,  at  once,  all  fur- 
ther consideration  of  this  point;  and  treat  both  cases,  as  if  they 
stood  on  a  single  shipment. 

Several  objections  have  been  taken  to  these  respondentia 
bonds,  to  impeach  their  original  validity.  It  is  said,  that 
they  ought  to  be  treated  as  usurious,  or  gaming  contracts; 
that  they  are  not  to  be  deemed  bona  fide  transactions,  upon 
real  risks;  but  transactions  void  in  point  of  law,  upon  their 
face.  So  far  as  the  questions  of  usury,  or  gaming,  or  bona 
fides^  upon  substantial  risks,  are  matters  of  fact,  they  were 
left  fully  open,  and  have  been  passed  upon  by  the  jury,  who  have 
found  a  verdict  against  them;  so  tar  as  there  are  matters 
of  law  apparent  upon  the  record,  proper  to  avoid  the  bonds, 
they  are  still  open  for  inquiry.  Two  grounds  have  been  re- 
lied on  for  this  purpose;  First,  that  the  loans  were  made 
after  the  sailing  of  the  ships  on  the  voyage;  and  Second- 
ly, that  the  money  loaned  was  not  appropriated  to  the  pur- 
chase of  the  goods  put  on  board,  and  was  not  the  identical  pro- 
perty, on  which  the  risk  was  run.  In  our  judgment,  neither 
of  these  objections  can  be  sustained.   It  is  not  necessary  that 
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a  respondentia  loan  should  be  made  before  the  departure  of  the 
•hip,  on  the  voyage,  nor  that  the  money  loaned  should  be  em- 
ployed in  the  outfit  of  the  vessel,  or  invested  in  the  goods  on 
which  the  risk  is  run.  It  matters  not^  at  what  time  the  loan  is 
made;  nor  upon  what  goods  the  risk  is  taken.  If  the  risk  of 
the  voyage  be  substantially  and  realljr  taken ;  if  the  transaction 
be  not  a  device  to  cover  usury,  gaming,  or  fraud ;  if  the  ad- 
vance be  in  good  faith,  for  a  maritime  premium ;  it  is  no  ob- 
jection to  it,  that  it  was  made  after  the  voyage  was  commenced, 
nor  that  the  money  was  appropriated  to  purposes  wholly  un- 
connected with  the  voyage.  The  lender  is  not  presumed  to 
lend  upon  the  faith  of  any  particular  appropriation  of  the  mo- 
ney; and  if  it  were  otherwise,  his  security  could  not  be  avoid- 
ed by  any  misapplication  of  the  fund,  where  the  risk  was  bona 
fidt  run  upon  other  goods,  and  it  was  not  a  mere  contract  of 
wager  and  hazard.  What  could  be  the  effect,  if  it  were  a  mere 
wagering  contract,  it  is  unnecessary  to  consider;  because  there 
is  tie  clearest  proof  here,  that  there  was  property  on  board  be- 
longing to  the  borrower,  and  sailing  on  the  voyage  at  his  risk. 

The  form  of  the  respondentia  bond  in  the  present  case  is,  as  far 
as  we  know,  the  common  and  usual  form.  The  only  deviation 
from  the  actual  facts  is,  that  it  seems  in  some  of  its  provi- 
sions to  contemplate  the  voyage  as  not  then  commenced.  This 
probably  arose  trom  using  the  common  printed  form,  which 
18  adapted  to  that,  as  the  ordinary  case.  But  it  misled  no  one, 
and  was  certainly  perfectly  understood  by  the  parties.  The 
risk  was  taken  for  the  whole  voyage,  precisely  as  if  the  ships 
had  been  then  in  port;  and,  if  before  the  bonds  were  given, 
the  property  had  been  actually  lost,  by  any  of  the  perils  enume- 
rated in  it,  it  is  clear  that  the  loss  must  have  been  borne  by  the 
lenders.  They  could  not  have  recovered  it  back,  since  the  event 
was  one  within  the  scope  and  contemplation  of  the  contract. 
The  safety  then  of  the  property,  at  that  particular  period, 
does  not  vary  the  rights  of  the  parties ;  and  from  the  very  na- 
ture of  the  transaction,  it  must  have  been  utterly  unknown  to 
both,  whether  the  ship  was  at  the  time,  in  safety  or  not.  They 
entered  into  the  contract,  upon  the  usual  footing  of  policies  of 
insurance,  lost,  or  not  lost.  So  far  as  this  deviation  from  the 
fact  bore  upon  the  point  of  the  good  faith  and  reality  of  the 
contract,  as  a  genuine  maritime  loan,  it  was  left  to  the  jury 
to  draw  such  inferences,  as  upon  the  whole  circumstances,  they 
were  warranted  to  draw.  The  charge  of  the  learned  Judge, 
in  the  Circuit  Court,  was  as  favourable  to  the  defence  on  thit 
point,  as  it  could  be  upon  the  principles  of  law. 

The  next  question  is,  in  whom  was  the  property  in  the  ship- 
ment vested,  at  the  time  of  the  levy  of  tlie  execution  of  the 
United  States.   Was  it  so  vetted  in  the  Insurtace  Company, 
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either  in  law  or  equity,  that  they  are  now  entitled  to  maintain 
the  present  suit;  or  in  other  words,  to  recover  the  proceeds 
in  the  marshal's  hands  ?  This  depends  upon  the  view  taken  of 
(he  objects,  intentions,  and  acts  of  the  parties,  as  disclosed  in 
the  bonds,  and  the  accompanying  papers.  When  these  are  once 
ascertained  and  settled,  it  will  not  be  difficult  to  arrive  at  the 
proper  legal  conclusion. 

It  is  contended,  on  behalf  of  the  United  States,  that  no  title 
or  interest  in  the  property  shipped,  passed  by  the  instruments 
taken  collectively,  to  the  Insurance  Company ;  that  Edward 
Thomson  remained  the  sole  owner  of  the  goods,  and  their 
proceeds,  during  the  whole  voyage;  that  at  most,  the  Insu- 
rance Company  had  but  a  lien  upon  them  for  the  security 
of  their  debt,  which  was  displaced  by  the  priority  of  the  Unit- 
ed States ;  and,  finally,  that  if  the  Insurance  Company  had  any 
title  or  interest  in  the  property,  it  was  not  absolute,  but  by  way 
of  mortgage;  and  even  this,  coming  in  competition  with  the 
priority  of  the  United  States  by  operation  of  law,  yields  to 
their  superior  privilege. 

Before  proceeding  to  the  discussion  of  the  right  of  the  In- 
surance Company  over  the  property  in  question ;  it  may  be 
well  to  consider,  what  is  the  nature  and  effect  of  the  priority  of 
the  United  States,  under  the  statute  of  1799,  ch.  128.  Al- 
though that  subject  has  been  several  times  before  this  Court, 
the  observations  which  have  fallen  from  the  bar,  show,  that 
the  opinions  of  the  Court  have,  sometimes,  not  been  under- 
stood according  to  their  true  import.  The  65th  section  of 
the  Act  declares,  that  *'  in  all  cases  of  insolvency,  or  where 
any  estate  in  the  hands  of  executors,  administrators,  and  as- 
signees, shall  be  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debt  or  debts  due  to  the  United  States  &c.  shall 
be  first  satisfied ;  and  any  executor, administrator,  or  assignees, 
or  other  person,  who  shall  pay  any  debt  due  by  the  person  or 
estate,  from  whom,  or  for  which  they  are  acting,  previous  to 
the  debt  or  debts  due  to  the  United  States  from  such  person 
or  estate,  being  first  duly  satisfied,  and  paid ;  shall  become  an- 
swerable in  their  own  person  and  estate,  for  the  debt,  or  debts 
so  due  to  the  United  States,  or  so  much  thereof,  as  may  re- 
main due  and  unpaid  ;  and  actions  or  suits  at  law  may  be  com- 
menced against  them  for  the  recovery  of  the  said  debt  or  debts, 
or  so  much  thereof  as  may  remain  due  and  unpaid,  in  the  pro- 
per Court  having  cognizance  thereof. "  A  subsequent  clause  of 
the  same  section  declares,  that,  the  cases  of  insolvency  men- 
tioned in  this  section,  shall  be  deemed  to  extend,  as  well  to 
cases,  in  which  a  debtor  not  having  sufficient  property  to  pay 
all  his  or  her  debts,  shall  have  made  a  voluntary  assi^meftt 
thereof  for  the  benefit  of  his  or  her  creditors,  or  in  which  the 
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estate  and  effects,  of  an  absconding,  concealed,  or  absent  debt- 
or, shall  have  been  attached  by  process  of  law ;  as  to  cases,  in 
which  an  act  of  legal  bankruptcy,  shall  have  been  committed." 
It  is  obvious,  that  this  latter  clause  is  merely  an  explanation  of 
the  term  insolvency,"  used  in  the  first  clause;  and  embra- 
ces three  classes  of  cases,  all  of  which  relate  to  living  debtors. 
The  case  of  deceased  debtors,  stands  wholly  upon  the  alternative 
in  the  former  part  of  the  enactment.  Insolvency  then,  in  the  sense 
of  the  statute,  relates  to  such  a  general  divestment  of  proper- 
ty, as  would  in  fact  be  equivalent  to  insolvency  in  its  technical 
sense.  It  supposes,  that  all  the  debtor's  property  has  passed 
from  him.  This  was  the  language  of  the  decision  in  the  case 
of  the  United  States  vs.  Hooe  (3  Vranchj  73  0  and  it  was  conse- 
quently held,  that  an  assignment  of  part  ot  the  debtor's  pro- 
perty, did  not  fall  within  the  provision  of  the  statute.  So  too, 
a  mere  inability  of  the  debtor  to  pay  all  his  debts,  is  not  an  in- 
solvency within  the  statute ;  but  it  must  be  manifested,  in  one 
of  the  three  modes  pointed  out  in  the  explanatory  clause  al- 
ready referred  to.  That  was  the  point,  on  which  the  case  of 
Prince  vs.  Bartlett,  (8  Cranch^  431,;  turned. 

What  then  is  the  nature  of  the  priority,  thus  limited  and 
established  in  favour  of  the  United  States?  Is  it  a  right,  which 
supersedes  and  overrules  the  assignment  of  the  debtor,  as  to 
any  property  which  the  United  States  may  afterwards  elect  to 
take  in  execution,  so  as  to  prevent  such  property  from  passing 
by  virtue  of  such  assignment  to  the  assignees?  Or,  is  it  a 
mere  right  of  prior  payment,  out  of  the  general  funds  of  the 
debtor,  in  the  hands  of  the  assignees  ?  We  are  of  opinion  that 
it  clearly  falls,  within  the  latter  description.  The  language 
employed  is  that  which  naturally  would  be  employed  to  ex- 
press such  an  intent;  and  it  must  be  strained  from  its  ordi- 
nary import,  to  speak  any  other. 

Assuming  that  the  words  "in  all  cases  of  insolvency,"  indi- 
cate an  entire  class  of  cases,  and  that  the  other  member  of  the 
sentence  **  or  when  any  estate,"  &c.,  is  to  be  read  distributives 
ly,  as  has  been  contended  for,  on  behalf  of  the  United  States; 
it  does  not,  in  the  slightest  degree,  vary  the  construction  of  the 
statute.  It  will  then  read,  that  "  in  all  cases  of  insolvency,  the 
debt  or  debts  due  to  the  United  States,  &c.,  shall  be  first  satis- 
fied." 

But  how  are  they  to  be  satisfied  ?  Plainly,  as  the  succeeding 
clause  demonstrates,  by  the  assignees;  who  are  rendered  per- 
sonally liable,  if  they  omit  to  discharge  such  debt  or  debts. 
To  enable  the  assignees  to  pay  the  United  States,  it  is  indis- 
pensable that  the  fund  should  pass  to  them ;  and  if  the  mere 
priority  of  the  United  States  intercepted  it,  or  gave  a  right  to 
defeat  it,  the  object  of  the  statute  wonld  not  be  acccomplished. 
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If  the  legislature  had  intended  to  defeat  the  passing  of  the  pro* 
perty  to  the  assignees,  as  against  debts  due  to  the  United  States^ 
the  natural  language  in  which  such  an  intention  would  be 
clothed,  would  be  to  declare,  that  so  far,  such  assignments 
should  be  void.  Then  again,  the  very  enumeration  of  the 
cases  of  insolvency,  in  all  of  which  the  assignment  passes,  and 
is  to  pass  the  whole  of  the  debtor's  property,  confirms  the  in- 
terpretation already  asserted.  They  are  the  very  cases,  where 
by  law  there  is  no  exception  as  to  the  extent  or  operation  of  the 
assignment  to  divest  the  debtor's  estate.  One  of  these  is  the 
case  of  a  legal  bankruptcy;  and  in  the  Act  on  this  subject, 
passed  in  the  next  session  of  Congress,  there  is  an  express  pro- 
vision, in  the  62d  section,  that  nothing  contained  m  this  law 
shall  in  any  manner  affect  the  right  or  preference  to  prior  satis- 
faction of  debts  due  to  the  United  States,"  as  secured  or  pro- 
vided, by  any  law  heretofore  passed.  Yet  the  bankrupt  Act 
contains  no  exception  as  to  the  property  to  be  passed  to  the  as- 
signees, in  favour  of  any  person.  In  the  case  of  the  United 
States  V8.  Fisher  et  al.  2  Cranch,  358,  which  was  decided  upon 
great  deliberation;  this  Court  held,  in  the  construction  of  a  i 
similar  clause  in  the  Act  of  dd  March  1797,  ch.  74,  that  ^^no 
lien  is  created  by  this  law ;  no  bona  fide  transfer  of  property  in 
the  ordinary  course  of  business,  is  overruled.  It  is  only  a  pri- 
ority in  payment  J  which  under  different  modifications,  is  a  re- 
gulation in  common  use;  and  this  priority  is  limited  to  a  par- 
ticular state  of  things,  when  the  debtor  is  living,  though  it 
takes  effect  generally,  if  he  be  dead."  And  this  doctrine  was 
again  recognised  in  the  United  States  vs.  Hooe,  3  Cranchj  73. 
90. 

If  then  the  property  of  the  debtor  passes  to  the  assignees;  if 
debts  due  to  the  United  States  constitute  no  lien  on  sach  pro- 
perty ;  if  the  preference  or  privilege  of  the  United  States  be 
no  more  than  a  priority  of  satisfaction  or  payment  out  of  a 
common  fund ;  it  would  seem  to  follow,  as  a  necessary  conse- 
quence, that  even  if  the  teas  in  controversy,  were  the  proper- 
ty of  Edward  Thomson,  they  passed  by  his  general  assignment, 
in  November  18£d,  (which  is  not  denied  to  have  been  a  bona 
fide^  and  valid  transaction,)  to  his  assignees ;  aud  become  their 
property  for  distribution  among  his  creditors ;  and  were  not 
liable  to  the  levy  under  the  execution  of  the  United  States. 

That,  however,  would  be  a  question  merely  between  the 
United  States  and  the  assignees,  and  would  in  no  shape  help 
the  Atlantic  Insurance  Company  to  maintain  their  present 
suit 

Then,  again,  it  is  contended  on  behalf  of  the  United  States, 
ihat  the  priority  thus  created  by  law,  if  it  bo  not  of  itself 
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a  Hen,  is  still  superior  to  any  lien,  and  even  to  an  actual  mort- 
gage, on  the  personal  property  of  the  debtor. 

It  is  admitted,  that  where  any  absolute  conveyance  is  made, 
the  property  passes  so  as  to  defeat  the  priority ;  but  it  is  said 
that  a  lien  has  been  decided  to  have  no  such  effect;  and  that  in 
the  eye  of  a  Court  of  Equity  a  mortgage  is  but  a  lien  for  a 
debt.  Thelluson  vs.  Smith,  (2  Wheat.  396,)  has  been  mainly 
relied  on,  in  support  of  this  doctrine.  That  case  has  been! 
greatly  misunderstood  at  the  bar,  and  will  require  a  particulaf 
explanation.  But  the  language  of  the  learned  Judge  who  de** 
hvei'ed  the  opinion  of  the  Court,  in  that  case,  is  conclusive  on 
the  point  of  a  mortgage.  **  The  United  States^"  said  he,  **  ar« 
to  be  first  satisfied ;  but  then  it  must  be  out  of  the  debtor's  es" 
tote.  If,  therefore,  before  the  right  of  preference  has  accrued 
to  the  United  States,  the  debtor  has  made  a.  bona  fidt  conveyance 
of  his  estate,  to  a  third  person ;  or  has  mortgaged  t)ie  same  to 
secure  a  debt-^r  if  his  property  has  been  seized  under  a  Jieri 
facias,  the  property  is  divested  out  of  the  debtor,  and  cannot 
be  made  liable  to  the  United  States."  The  same  doctrine 
*  laay  be  deduced  from  the  case  of  United  States  t;*.  Fisher, 
Cranch,  358,)  where  the  Court  declared,  that  "  no  bom  fuie 
transfer  of  property  in  the  ordinary  course  of  business,  is  over- 
reached by  the  statutes and  ^  that  a  mortgage  is  a  convey- 
ance of  property,  and  passes  it  conditionally  to  the  mortgagee." 
If  90  plain  a  proposition  required  any  authority  to  support  it^ 
it  is  clearly  maintained  in  United  States  vs.  Hooe,  (3  Craneh, 
73.) 

It  is  true,  that  in  discussions  in  Courts  of  Equity,  a  mortgage 
b  sometimes  called  a  lien  for  a  debt.  And  so  it  certainly  is^ 
and  something  more ;  it  is  a  transfer  of  the  property  itself,  as 
security  for  the  debt.  This  must  be  admitted  to  be  true  at 
kiw ;  and  it  is  equally  true  in  equity  ;  for  in  this  respect  equity 
follows  the  law.  It  does  not  consider  the  estate  of^  the  mort- 
gagee as  defeated  and  reduced  to  a  mere  lien,  but  it  treats  it  as 
a  trust  estate,  and  according  to  the  intention  of  the  parties,  as 
a  qualified  estate,  and  security.  When  the  debt  is  discharged, 
there  is  a  resulting  trust  for  the  mortgagor.  It  is  thei-eforc  onJy 
in  a  loose  and  general  sense  that  it  is  sometimes  called  a  lien, 
and  then  only  by  way  of  contrast  to  an  estate  absolute,  and  in- 
defeisible.  But  it  has  never  yet  been  decided,  by  this  Court, 
that  the  priority  of  the  United  States  will  divest  a  specific 
Hen,  attached  to  a  thing,  whether  it  be  accompanied  by  pos- 
session, or  not.  Cases  of  lien,  accompanied  by  possession,  are 
among  others ;  the  lien  of  a  ship's  owner  to  detain  goods  for 
freight ;  the  lien  of  a  factor  on  the  goods  of  his  principal  for 
balances  due  him  ;  the  lien  of  an  artisan  for  work  and  services 
ttpon  the  specific  thing.     On  the  otber  haad>  chore  are  liens. 

Vol.  I.  3  K- 
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where  the  right  is  perfect,  independent  of  possession ;  as  the 
lien  of  a  seaman  for  wages,  and  the  lien  of  a  bottomry  holder 
on  the  ship  for  the  sum  loaned.  In  none  of  these  cases  has  it 
ever  been  decided,  that  in  a  conflict  of  satisfaction  out  of  the 
thing  itself,  the  priority  of  the  United  States  cut  out  the  lien 
of  the  particular  creditor.  And  before  such  decision  is  made, 
it  will  deserve  very  grave  deliberation,  and  a  marked  attention 
to  what  fell  from  the  Court,  in  Nathan  vs,  Giles,  (5  Taunt. 
558.  574.)  At  present  it  is  wholly  unnecessary  to  decide  it,  for 
reasons  which  will  hereafter  appear.  The  case  of  Thelluson 
Smith,  (2  JfTuat.  396,)  is  not  understood  to  justify  any 
such  conclusion.  That  case  turned  upon  its  own  particular 
circumstances.  A  judgment,  niai^  was  obtained  against  Cram- 
mond  on  the  20th  of  May  1605,  in  favour  of  Thelluson  and 
others.  On  the  22d  of  the  same  month  he  executed  a  general  as- 
signment of  all  his  estate  to  trustees  for  the  payment  of  his  debts. 
At  that  time  he  was  indebted  to  the  United  States,  on  several 
duty  bonds,  which  became  due  at  subsequent  periods.  Suits 
were  instituted  on  these  bonds,  as  they  severally  became 
due,  and  judgments  were  obtained  and  executions  issued 
against  Crammond,  under  which  a  landed  estate  called  Sedge- 
ly,  was  levied  upon  and  sold  by  the  marshal ;  and  the  action 
was  brought  by  Thelluson  and  others,  against  the  marshal,  to 
recover  the  proceeds  of  this  sale  in  his  hands.  No  execution 
had  ever  issued  upon  the  judgment  of  Thelluson  and  others 
against  Crammond,  and  of  course  there  had  been  no  levy  under 
that  judgment  on  the  Sedgely  estate,  before  or  after  the  levy 
in  favour  of  the  United  States.  It  was  admitted,  that  in  Penn- 
sylvania a  judgment  constitutes  a  lien  on  the  real  estate  of  the 
judgment  debtor ;  and  it  was  assumed  by  this  Court,  in  the  ar- 
gument of  the  cause,  that  the  judgment  of  Thelluson  and 
others,  bound  the  estate  from  the  20th  of  May,  when  it  was  en- 
tered, m«,  although  in  fact  it  was  not  finally  entered,  until 
nearly  a  year  afterwards.  The  posture  of  the  case  then  was, 
that  of  a  judgment  creditor  seeking  to  recover  the  proceeds  of 
a  sale  of  land  sold  under  an  adverse  execution,  out  of  the  hands 
of  the  marshal ;  upon  the  ground  of  his  having  a  mere  gene- 
ral lien,  by  his  judgment,  on  all  the  lands  of  his  debtor;  that 
judgment  never  having  been  consummated,  by  any  levy  on  the 
land  itself.  The  Court  decided  that  the  action  was  not  main- 
tainable. The  reasons  for  that  opinion  are  not,  owing  to  ac- 
cidental circumstances,  as  fully  given  as  they  are  usually  giv- 
en in  this  Court.  But  the  arguments  of  the  counsel,  point  out 
grounds  upon  which  it  may  have  proceeded,  without  touching 
the  general  question  of  lien.  The  plaintiffs  were  entitled  to  re- 
cover only,  upon  the  ground  that  they  could  establish  in 
themselves  a  rightful  title  to  the  proceeds.  Whether  the  land 
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itself  was  rightfully  sold  under  the  execution  of  the  United 
States,  or  any  title  to  it  passed  by  the  sale,  as  against  the  as* 
8ignees  of  Crammond,  was  not  matter  of  Inquiry  in  that  case. 
However  tortious  or  invalid  it  might  be,  still,  if  the  plaintiffis 
had  no  title  to  the  proceeds,  they  must  fail  in  their  action. 
Under  the  general  assignment  of  the  debtor,  the  priority  of  the 
United  States  attached ;  and  if  the  assignees  were  willing  to  ac- 
quiesce in  the  sale,  the  right  of  the  United  States  to  hold  the 
proceeds,  could  not  be  disturbed  by  third  persons.  Now,  it  is 
not  understood  that  a  general  lien  by  judgment  on  land,  consti- 
tutes, per  «c,  a  property,  or  right,  in  the  lai\d  itself.  It  only 
confers  a  right  to  levy  on  the  same,  to  the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment ;  and  when  the 
levy  is  actually  made  on  the  same,  the  title  of  the  creditor  for 
this  purpose  relates  back  to  the  time  of  his  judgment,  so  as  to 
cut  out  intermediate  incumbrances.  But,  subject  to  this,  the 
debtor  has  full  power  to  sell,  or  otherwise  dispose  of  the  land. 
His  title  to  it  is  not  divested  or  transferred  by  the  judgment  to 
the  judgment  creditor.  It  may  be  levied  upon  by  any  other 
creditor,  who  is  entitled  to  hold  it  against  every  other  person 
except  such  judgment  creditor :  and  even  against  him,  unless 
he  consummates  his  title  by  a  levy  on  the  land,  under  his  judg- 
ment In  that  event,  the  prior  levy  is,  as  to  him,  void ;  and 
the  creditor  loses  all  right  under  it.  The  case  stands,  in  this 
respect,  precisely  upon  the  same  ground  as  any  other  defec- 
tive levy,  or  sale.  The  title  to  the  land  does  not  pass  under  it. 
In  short  a  judgment  creditor  has  no  jus  in  re,  but  a  mere  pow- 
er to  make  his  general  lien  effectual,  by  following  up  the  stepA 
of  the  law,  and  consummating  his  judgment  by  an  execution 
and  levy  on  the  land.  If  the  debtor  should  sell  the  estate,  he 
has  no  right  to  follow  the  proceeds  of  the  sale,  into  the  hands 
of  vendor  or  vendee;  or  to  claim  the  purchase  money  in  the 
hands  of  the  latter.  It  is  not  like  the  case  where  the  goods 
of  a  person  have  been  tortiously  taken  and  sold,  and  he  can 
trace  the  proceeds,  and,  waiving  the  tort,  chooses  to  claim  the 
latter.  The  only  remedy  of  the  judgment  creditor  is  against 
the  thing  itself,  by  making  that  a  specific  title  which  was  be- 
fore a  general  lien.  He  can  only  claim  the  proceeds  of  the 
sale  of  the  land,  when  it  has  been  sold  on  his  own  execution, 
and  ought  to  be  applied  to  its  satisfaction.  To  this  state  of 
things,  the  language  of  the  Court  in  Thelluson  vs.  Smith  is  to 
be  applied,  when  it  is  said,  that  if  the  debtor's  property  is 
seized  under  a  Ji,  feu  it  is  divested  out  of  the  debtor,  and  can- 
not be  liable  to  the  United  States.  Applying  these  princi- 
ples to  the  facts  of  that  case,  it  is  clear  that  the  Sedgely  estate 
had  not  been  divested  out  of  the  debtor  by  an^  execution  on  the 
judgment  of  Thelluson  and  others  f  that  it  either  remained  in 
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the  debtor,  and  was  liable  to  the  execution  of  any  other  of  his 
creditors,  who  choose  to  levy  upon  it,  subject,  of  course,  to 
have  his  title  overruled  by  their  subsequent  levy,  when  per- 
fected; or,  that,  subject  in  like  manner,  it  passed  by  the 
^ignment,  (if  that  was  bona  Jule^  to  the  assi^ees;  and 
in  their  hands,  the  United  States  would  have  a  priority  of  pay- 
ment out  of  it,  as  g;eneral  funds,  in  their  hands.  The  judgment 
creditors,  as  such,  had  no  title  to  any  fund  in  the  hands  of  the 
assignees,  until  the  priority  of  the  United  States  was  satisfied  \ 
for  that  priority  does  not  yield  to  any  class  of  creditors,  how- 
ever high  might  be  the  dignity  of  their  debts. 

The  fact,  that  a  judgment  creditor  has  a  lien,  does  not  place 
him  in  a  better  situation,  as  a  creditor,  over  the  general  funds  of 
the  debtor  in  the  hands  of  the  assignees.  If  he  possess  such  a 
Uen  he  must  enforce  it  in  the  manner  prescribed  by  law;  and 
if  he  does,  that  may  so  far  affect  the  interest  of  the  assignees 
actually  subjected  to  such  lien.  But  it  gives  him  no  rights  to 
the  fund,  until  he  has  perfected  his  lien  according  to  the  counie 
of  the  law.  Until  that  period,  he  has  merely  a  power  over  the 

i)roperty,  and  not  an  actual  interest  in  it.  This  ground  is  al- 
uded  to  in  that  part  of  the  opinion  of  the  Court,  where  speak- 
ing of  the  priority  of  the  United  States,  it  is  said,  "  the  law 
makes  no  exception  in  favour  of  prior  judgment  creditors,  kc 
Exceptions  there  must  necessarily  be  as  to  the  funds  out  of 
which  the  United  States  are  to  be  satisfied;  but  there  can  be 
none  in  relation  to  the  debts  due  from  a  debtor  of  the  United 
States  to  individuals.  The  United  States  are  to  be  first  satisfi- 
ed; but  then  it  must  be  out  of  the  debtor's  estate."  The  real 
ground  of  the  decision,  was,  that  the  judgment  creditor  had 
never  perfected  his  title,  by  any  execution  and  levy  on  the 
Sedgely  estate;  that  he  had  acquired  no  title  to  the  proceeds 
as  his  property,  and  that  if  the  proceeds  were  to  be  deemed 
general  funds  of  the  debtor,  the  priority  of  the  United  States 
to  payment  had  attached  against  all  other  creditors;  and  that 
a  mere  potential  lien  on  land,  did  not  carry  a  legal  title  to  the 
proceeds  of  a  sale,  made  under  an  adverse  execution.  This  is 
the  manner  in  which  this  case  has  been  understood,  by  the 
Judges  who  concurred  in  the  decision;  and  it  is  obvious,  that 
it  established  no  such  proposition,  as  that  a  specific  and  per- 
fected lien,  can  be  displaced  by  the  mere  priority  of  the  Unit- 
ed States;  since  that  priority  is  not  of  itself  equivalent  to  a 
lien. 

We  may  then  dismiss  any  farther  consideration  of  this  to- 
pic, unless  it  shall  appear  that  the  right'  of  the  respondentia  hold- 
ers in  the  present  case,  is  reduced  to  a  mere  general  lien ;  and 
as  to  them,  at  least,  (however  it  may  be  as  to  the  assignees,) 

legal  right  (Jiisis  to  v^intain  an  action  for  the  proceeds. 
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The  attention  of  the  Court  will  then  be  at  once  addressed,  to 
the  question,  what  was  the  nature  and  extent  of  the  interest  of 
the  Insurance  Company  in  the  shipments  in  question.  It  is  un- 
necessary to  discuss  what  would  have  been  the  rights  of  the 
parties,  if  the  respondentia  bonds  had  stood  alone;  for  that  is 
not  the  posture  of  this  case.  The  whole  instruments  must  be 
taken  together,  and  construed  as  one  entire  agreement.  We 
must  then  examine  the  memorandum,  the  outward  bill  of  lad- 
ing and  assignments  thereon,  in  connexion  with  the  bond.  The 
bill  of  lading  purports,  on  its  face,  to  be  a  shipment  by  Edward 
Thomson,  of  seven  kegs  containing  21,000  dollars,  for  account 
and  risk  of  the  shipper ;  to  be  delivered  at  Canton  to  John  R. 
Thomson,  or  his  assigns.   By  the  well  settled  principles  of 
commercial  law,  the  consigpnee  is  thus  constituted  the  author- 
ized agent  of  the  owner,  whoever  he  may  be,  to  receive  the 
goods,  and  by  his  endorsements  of  the  bill  of  lading,  to  a  bona 
fide  purchaser,  for  a  valuable  consideration,  without  notice  of 
any  adverse  interests,  the  latter  becomes  as  against  all  the 
world,  the  owner  of  the  goods.   This  is  the  result  of  the  prin- 
ciple, that  bills  of  lading  are  transferable  by  endorsement,  and 
thus  may  pass  the  property.   It  matters  not  whether  the  con- 
signee, in  such  case,  be  the  buyer  of  the  goods,  or  the  factor,  or 
agent  of  the  owner.  His  transfer  in  such  a  case  is  equally  ca- 
pable of  divesting  the  property  of  the  owner,  and  vesting  it  in 
the  endorsee  of  the  bill  of  lading.  And,  strictly  speaking,  no 
person  but  such  consignee  can  by  an  endorsement  of  the  bill 
of  lading,  pass  the  legal  title  to  the  goods.  But  if  the  shipper 
be  the  owner,  and  the  shipment  be  on  his  own  account,  and 
risk,  although  he  may  not  pass  the  title  by  virtue  of  a  mere 
endorsement  of  the  bill  of  lading,  unless  he  be  the  consignee, 
or  what  is  the  same  thing,  it  be  deliverable  to  his  order;  yet 
by  any  assignment,  either  on  the  bill  of  lading,  or  by  a  separate 
instrument,  he  can  pass  the  legal  title  to  the  same;  and  it  will 
be  good  against  all  persons,  except  such  a  purchaser  for  a  va- 
luable consideration,  by  an  endorsement  of  the  bill  of  lading  it- 
self. Such  an  assignment,  not  only  passes  the  legal  title  as 
against  his  agents  and  factors,  but  also  against  his  creditors, 
in  favour  of  the  assignee.  It  is  unnecessary  to  cite  particular 
authorities  on  these  points:  they  will  be  found  supported  by 
the  authorities  cited  at  the  argument,  and  by  the  elementary 
treatises  of  Mr.  Abbott,  Mr.  Holt,  and  Mr.  Chitty,  on  this 
subject;  and  particularly  by  Nathan  V8,  Giles,  5  Taunt,  558. 
In  the  present  case  Edward  Thomson  was  the  owner  of  the 
goods,  and  the  consignee  was  merely  his  factor.  He  therefore 
had  full  power,  notwithstanding  the  consignment,  to  pass  the  ti- 
tle to  the  property  in  the  bill  of  lading,  by  a  suitable  instru- 
ment of  assignment  and  sale  against  any  body,  but  a  pvrchasei' 
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without  notice  from  his  consi^ee,  without  any  actual  deli- 
very of  the  goods  themselves,  if  they  were  then  at  sea,  and  in- 
capable of  manual  tradition. 

The  question  then  is,  whether  the  endorsement  upon  this  bill 
of  lading,  constitutes  such  an  instrument?  We  are  of  opinion 
that  it  does.  It  purports  to  be  a  transfer  in  presmti;  and  uses 
the  appropriate  phrases  of  grant.  The  woixis  are,  "for  value 
received,  I  hereby  assign  and  transfer  to  the  Atlantic  Insurance 
Company  of  New-Yorl^  the  within  bill  of  lading,  and  the  specie, 
goods,  8cc,  to  be  procured  thereon  and  thereby,  and  any  re- 
turn cargo,  to  be  obtained  8cc.  by  the  proceeds  thereof;  and  all 
the  return  cargo  to  be  taken  on  board  the  within  named  ship, 
by  or  on  my  account,  as  collateral  security,  according  to  an 
i^reement  duly  executed,  and  adjoined  to  a  respondentia  bond^ 
fcc,  (referring  to  the  memorandum  hereinafter  stated.)  This  is 
not  a  mere  assignment  of  the  bill  of  lading  itself,  operating  as 
an  equitable  ^ant  of  the  interest  of  the  owner  in  that  instru* 
ment;  but  it  is  of  the  goods  contained  in  it,  and  the  bill  of  lad- 
ing is  referred  to,  by  way  of  description  of  the  subject  matter 
of  the  grant  There  was  a  valuable  consideration  for  it;  and 
as  Edward  Thomson  was  the  legal  owner  of  the  goods,  the 
words  assign  and  transfer,'*  are  sufficient  words  of  grant  to 
pass  his  legal  title  to  the  same;  unless  the  operation  of  those 
words  is  controlled  by  some  of  the  other  parts  of  the  instru- 
ment. The  argument  admits  this;  but  it  supposes,  that  the 
accompanying  memorandum  shows,  that  such  was  not  the 
intention  of  the  parties;  and  therefore  the  words  are  to  be  con- 
strued according  to  that  intention ;  which  was  to  create  a  mere 
lien  or  equity  on  the  part  of  the  Insurance  Company,  on  the 
goods.  Let  us  then  examine  the  nature  and  scope  of  that  me- 
morandum. It  begins  by  a  recital,  that  it  hath  been  agreed 
that  the  bill  of  lading  for  the  goods  Sec  mentioned  in  the  re^ 
fpondentia  bond,  shall  be  endorsed  to  the  Insurance  Company» 
as  a  collateral  security  for  the  loan.  This  is  carried  into  effect 
by  the  assignment  above  mentioned.  It  then  goes  on  to  recite, 
that  it  has  been  further  agreed  that  the  property  to  be  shipped 
homeward,  as  aforesaid,  being  the  proceeds  of  the  loan,  (thus 
considering  the  specie  on  board,  as  a  substituted  loan,)  shall  be 
for  the  account  and  risk  of  the  borrowers;  that  the  bills  of  lad- 
ing, therefore,  shall  express  the  same,  and  shall  also  express 
that  the  said  property  shall  be  delivered  to  the  order  of  the 
shippers;  and  that  the  same  shall  be  endorsed  in  blank,  and 
shall  be  placed  in  the  hands  of  the  Insurance  Company,  either 
before  or  on  the  arrival  of  the  said  ship,  at  Philadelphia,  as  a 
continuation  of  such  collateral  security. 

Now,  supposing  the  transaction  bona  fide,  what  is  there  here 
that  controls^  even  by  way  of  recital^  the  operation  of  the  words 
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ef  transfer.  If  the  case  were  one  of  absolute  transfer,  there 
might  be  some  room  for  doubt.  But  here  the  transfer  was  as 
collateral  security.  It  was  therefore  a  mortgage  of  the  goods,  and 
the  returns.  The  shipment  out  and  home,  was,  as  in  each  case 
it  must  be,  at  the  risk,  and  for  the  account  of  the  shipper;  sub- 
ject however  to  the  rights  of  the  mortgagee ;  and  the  very  pro- 
vision that  the  bills  of  lading  should  be  delivered  to  the  order 
of  the  shipper,  and  endorsed  in  blank,  and  placed  in  the  hands 
of  the  Insurance  Company,  establishes  the  fact,  that  it  was  the 
intention  of  the  parties  that  the  property  of  the  return  cargo, 
should  rest  by  such  endorsement  in  them.  The  memorandum 
then  proceeds  to  state,  that  it  is  expressly  declared  that  the  en- 
dorsement or  consignment  shall  not  be  held  to  exonerate  the; 
persons  of  the  borrowers;  nor  compel  the  Insurance  Company 
to  accept  the  goods,  Sec.  which  may  arrive  under  such  bill  of 
lading  and  consignment,  in  discharge  of  such  debt;  but  that  it 
shall  be  lawful  for  the  company  to  receive  and  hold  the  goods, 
&c  for  ninety  days  after  their  arrival  at  Philadelphia;  and  if 
the  debt  was  not  then  paid,  to  sell  the  same  at  auction,  and 
charge  the  borrowers  with  the  balance.  The  plain  eflPect  of 
this  stipulation  is  to  avow  an  explicit  understanding,  that  the 
assignment  of  the  goods  should  not  put  them  at  the  risk  of  the 
company,  but  that  they  should  be  deemed  collateral  security 
only,  and  be  sold  after  the  limited  time,  to  discharge  the  debt, 
pro  tanto.  So  far  from  the  intention  being  indicated,  that  no 
property  at  all  was  to  pass  to  the  company,  the  solicitude  of 
the  parties  seems  most  carefully  employed  to  repel  the  notion, 
that  the  transfer  was  absolute  and  not  by  way  ol  mortgage,  as 
collateral  security.  The  memorandum,  therefore,  confirms  and 
does  not  impugn,  in  any  degree,  the  natural  construction  of  thft 
langua^^e  of  the  assignment  endorsed  on  the  bill  of  lading,  as 
importing  a  present  transfer.  Indeed  we  may  go  farther  and  as- 
sert, that  the  obvious  intention  of  the  parties  was  to  give  a  spe- 
cific interest  in  the  goods  shipped,  so  as  to  make  them  secure 
against  the  claims  of  creditors;  and,  that  to  construe  the  in- 
struments to  create  no  more  than  a  lien,  liable  to  be  defeated 
by  the  acts  of  either  party,  or  to  be  overreached  by  any  privi- 
leged creditors,  would  be,  not  to  follow,  but  to  frustrate  their 
intention.  Of  what  use  could  this  great  apparatus  of  instru- 
ments, so  anxiously  prepared  by  the  parties,  be,  if  it  conveyed 
\\oju8  in  re,  and  left  the  title  of  the  Insurance  Company  to  the 
goods,  at  the  mercy  of  the  creditors  of  Thomson,  to  be  inter- 
cepted at  any  time  before  it  reached  their  hands,  on  its  arrival. 
We  are  therefore  of  opinion,  that  the  assignment  in  this  case 
was  sufficient  to  pass  a  legal  title  to  the  shipment  and  the  pro- 
ceeds thereof,  against  Thomson  and  his  assignees  and  creditors. 
If,  indeed,  the  assignment  had  been  of  the  outward  shipment  of 
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goods  only,  it  would  have  carried  the  return  carg;o,  purchased 
with  the  proceeds;  because  the  product  or  substitute  for  the 
original  thing  by  sale,  or  otherwise,  follows  the  nature  of  the 
thing  itself,  so  long  slz  it  can  be  ascertained  as  such,  and  be^ 
comes  the  properly  of  him  who  was  the  owner,  in  the  samr 
quality  as  he  held  the  thing.  This  is  the  general  principle  of 
law,  and  has  been  even  extended  to  cases,  where  there  has  been 


of  Taylor  vh.  Plumer,  3  Maiu  fy  Se/u\  5C52,  is  directly  in  point; 
and  contains  a  large  collection  of  the  authorities  in  the  elabo- 
rate opinion  of  the  Court,  pronounced  by  Lord  Ellenborough. 
In  this  view  of  the  matter,  the  only  value  of  the  homeward  bill 
of  lading  would  be  as  a  designation  of  the  proceeds,  so  as  to 
enable  the  company  to  trace  and  identify  them.  But  the  as- 
signment, in  terms,  transfers  the  proceeds  and  returns,  and  cuts 
off  all  possibility  of  question  upon  this  head.  If  indeed  the  title 
to  the  proceeds  had  originally  been  only  an  equitable  title^  and 
not  strictly  legal;  yet  as  soon  as  the  company  had  perfected 
that  equity,  by  endorsement  in  blank,  and  possession  of  the 
homeward  bills  of  lading,  their  right  would  have  been  consum- 
mated at  law,  so  as  to  entitle  them  to  maintain  a  suit  there- 
for. The  case  of  Haille  vs.  Smich,  (1  Bos,  ^-  Full,  563,)  was  not 
so  strong  as  the  present  ;  and  there  the  Court  held,  that  the  pro- 
perly passed,  clothed  with  a  trust  for  the  payment  of  the  debt. 

If  this,  then,  be  the  result  of  the  general  principles  of  law,  in 
cases  of  this  nature,  what  is  there  to  prevent  their  application  to 
the  present  case  ?  First,  it  is  said  that  this  debt  upon  a  responden- 
tia l>ond  is  of  too  contingent  a  nature  to  uphold  a  mortgage,  as 
collateral  security  for  the  payment  of  it.  We  know  of  no  prin- 
ciple or  decision,  that  justifies  such  a  conclusion.  Mortgages 
may  as  well  be  given  to  secure  future  advances  and  contingent 
debts,  as  those  which  already  exist,  and  are  certain  and  due. 
The  only  question  tliat  properly  arises  in  such  cases  is,  the 
bona  Jules  of  the  transaction.  Then,  again,  it  is  said  that  the 
papers  here  disclose  a  transaction  fraudulent  in  its  own  nature. 
But  we  are  of  opinion  that  there  is  no  necessary  implication  of 
law  on  the  face  of  these  papers,  which  stamps  it  fraudulent;  for 
ought  that  appears,  the  agreement  may  have  been  entered  into 
with  tiie  most  sincei*e  and  scrupulous  good  faith;  and  whether 
fraudulent  or  not,  in  fact,  was  a  question  for  the  jury  upon  the 
whole  evidence,  which  was  properly  left  to  their  consideration ; 
and  they  have  by  their  verdict  negatived  the  fraud. 

The  circumstance,  that  the  goods  were  to  be  at  the  risk  of  the 
shipper  and  on  their  account,  does  not,  of  itself ,  affect  either  the 
validity  or  bona  fides  of  the  transfer.  That  must  oi*dinariIy  oc- 
cur, where  the  transfer  is  made  us  collateral  security^  and  it 


a  fraudulent 


iplication  of  property.    The  case 
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was  one  of  the  leading  facts  in  Haiiie  vt.  Smith,  already  cited. 
1  Bos.    PulL  563. 

But  the  main  objection  relied  on,  and  which  indeed  consti- 
tutes one  of  the  exceptions  to  the  opinion  of  the  Circuit  Court, 
is,  that  possession  of  the  return  shipment  was  not  obtained 
until  after  the  levy  by  the  United  States;  and  it  is  contended, 
that  the  want  of  such  possession  is,)>er  a  badge  of  fraud.  The 
Circuit  Court  on  this  point  decided,  *^that  the  actual  posses* 
sion  of  the  above  return  cargoes,  by  the  masters  of  the  Superior 
and  Addison,  until  levied  upon  by  execution  at  the  suit  of  the 
United  States  against  Thomson,  is  not,  per  te,  in  law,  a  badge 
of  fraud,  \?hich  ought  to  invalidate  or  affect  the  title  of  the  plain- 
tiffs to  these  cargoes. " 

It  appears  to  us  that  this  decision  is  entirely  correct  in  point 
of  law,  under  the  circumstances  of  the  case. 

Without  undertaking  to  suggest  whether,  in  any  case,  the 
want  of  possession  of  the  thing  sold  constitutes,  per  «e,  a  badge 
of  fraud,  or  is  only,/>rtf7Mi  factCy  a  presumption  of  fraud ;  a  ques- 
tion, upon  which  much  diversity  of  judgment  has  been  express- 
ed ;  it  is  sufficient  to  say,  that  in  case  even  of  an  absolute  sale  of 
personal  property,  the  want  of  such  possession  is  not  presumptive 
of  fraud,  if  possession  cannot,  from  the  circumstances  of  the 
property,  be  within  the  power  of  the  parties. 

A  familiar  example  of  this  doctrine  is  in  the  case  of  a  sale 
of  a  ship,  or  goods  at  sea,  where  possession  is  dispensed  with 
upon  the  plain  ground  of  its  impossibility ;  and  it  is  sufHcient 
if  the  vendee  takes  possession  of  the  property,  within  a  reason- 
able time  after  its  return  home.  But  in  cases  where  the  sale  is 
not  absolute,  but  conditional,  the  want  of  possession,  if  consist- 
ent with  the  stipulations  of  the  parties,  and,  a  fortiori^  if  flow- 
ing directly  from  them,  has  never  been  held,  per  «e,  a  badge  of 
fraud.  The  books  are  full  of  cases  on  this  subject.  The  case 
of  Bucknal  vs.  Royston,  Prec.  in  Chan,  285,  runs  almost  upon 
all  fours  with  the  present  The  case  of  Sturtevent  vs.  Bal- 
lard, 9  John.  338,  and  Bissell  vs,  Hopkins,  3  Cowen^  166,  con- 
tains strong  illustrations  of  the  principle;  and  being  decisions 
in  the  very  state,  by  whose  laws  the  validity  of  the  present 
agreement  is  to  be  tried,  are  of  high  authority.  They  sustain 
the  doctrine  asserted  by  the  Circuit  Court,  in  the  most  ample 
manner;  and  there  is  a  learned  note  by  the  Reporter  to  the  lat- 
ter case,  which  embodies  in  an  exact  manner  the  principal  au- 
thorities, English  as  well  as  American,  on  this  subject.  Now, 
in  the  case  at  bar,  the  goods  at  the  time  of  the  transfer  were  at 
sea,  on  a  voyage,  in  which  they  were  to  be  sold,  or  exchanged 
by  the  consignee,  and  the  proceeds  sent  back  in  the  same  ships. 
It  was  therefore  properly  in  the  contemplation  of  the  parties,  ' 
and  indeed  a  necessary  result  of  their  stipulations,  that  the 
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goods  should  not  be  intercepted,  or  taken  possession  of  by  the 
company,  until  the  close  or  the  voyage;  and  that  the  return 
shipments  should  conform  to  this  arrangement. 

There  is  no  pretence  to  say,  that  the  plaintiffs  did  not  seek 
possession  of  the  goods  within  a  reasonable  time  after  the  arri- 
val of  the  goods  home.  Their  power  to  accomplish  it  was  dis- 
lodged by  the  execution  of  the  United  States,  and  they  obtain- 
ed, as  early  as  practicable,  possession  of  the  bills  of  lading,  and 
vouchers  of  their  rights.  But  so  far  as  the  want  of  possession 
was  matter  of  evidence  presumptive  of  fraud,  it  was  left  open 
to  the  consideration  of  the  jury;  and  the  grievance  now  is,  not 
that  it  was  so  left,  but  that  the  Court  ought  to  have  instructed 
the  jury,  as  matter  of  law,  that  the  want  of  possession,  under 
the  circumstances  of  the  case,  was,  per  «e,  a  badge  of  fraud. 

We  have  already  expressed  an  opinion,  that  the  Court  were 
right  in  the  instructions  actually  given. 

Upon  the  whole  we  are  of  opinion,  that  the  directions  of  the 
Court  upon  the  merits  of  the  cause  at  the  trial,  were  correct  in 
point  of  law ;  and  that  consequently  there  is  no  error  in  that 
part  of  the  judgment. 

It  remains  to  consider,  very  briefly,  certain  exceptions  taken 
to  the  testimony  in  the  progress  of  the  trial. 

The  first  exception  is,  that  the  corporate  capacity  of  the 
plaintiffs  was  not  regularly  proved,  before  the  introduction  of 
the  respondentia  bond.  It  is  to  be  considered,  that  this  was  a 
trial  upon  the  merits;  and  by  pleading  to  the  merits,  the  defend- 
ants necessarily  admitted  the  capacity  of  the  plaintiffs  to  sue. 
If  he  intended  to  take  the  exception,  it  should  have  been  done 
by  a  plea  in  abatement,  and  his  omission  so  to  do,  was  a  barrier 
of  this  objection.  But,  independently  of  this  special  ground, 
the  very  agreement  in  the  case  upon  which  the  trial  was  had, 
as  well  as  the  admissions  of  the  bond  given  to  the  United 
States,  as  security  to  refund  the  amount,  if  judgment  should 
pass  against  the  plaintiffs,  was  certainly, prtma /ode,  evidence  of 
an  admission,  on  the  part  of  the  United  States,  of  the  corporate 
capacity  of  the  plaintiffs,  and  to  throw  the  burthen  of  proof  on 
the  other  side. 

The  second  exception  was  to  the  question  put  to  Austin  L. 
Sands,  whether  he  was  agent  of  the  company. 

We  see  no  objection  to  this  question.  It  was  put  in  a  form 
most  unexceptionable ;  and  it  was  a  matter  of  subsequent  in- 
quiry, in  what  manner  his  agency  was  created ;  and  it  does  not 
appear,  from  the  nature  of  the  question,  whether  it  might  not 
have  been  sufficient  to  establish  that  he  was  an  a^nt,  de  faeiOf 
to  receive  the  bond.  It  was  indeed  but  an  exception  to  the  or- 
der of  proofs,  where  several  things  are  to  be  established  to 
lead  to  a  result;  and  in  what  order  the  intiuiry  is  to  be  had,  is 
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matter  of  discretion  in  the  Court  itself,  and  not  of  absolute 
right  in  the  party. 

The  next  exception  is  to  the  allowance  of  the  bond  to  go  to 
the  jury,  upon  proof  of  its  execution,  by  Thomson  only. 

It  was  a  joint  and  several  bond,  and  if  executed  by  Thomson 
alone,  it  migiit  be  material  to  the  plaintiffs'  case.  It  was  not 
introduced  as  general  evidence,  as  to  all  the  parties  who  were 
named  in  it;  but  only  as  to  Thomson,  and  was  connected  with 
the  title  derived  under  him.  Proof  of  the  signature  of  Thom- 
son, was,  under  the  circumstances,  prima  fade  evidence  of  his 
execution  of  the  instrument 

The  fourth,  fifth,  sixth,  and  seventh  exceptions,  turned  alto- 
gether upon  the  question  whether  acts  and  proceedings  of  third 
persons,  not  in  privity  with  the  Insurance  Company,  nor  known 
to  them,  were  evidence  against  them  ?  Most  clearly  they  were 
not 

The  eighth  exception  involves  the  point,  whether  the  plain- 
tiffs were  bound  to  look  to  the  application  of  the  loan  made  by 
them.  If  not,  the  question  asked  was  properly  rejected.  And 
we  are  of  opinion,  that  the  plaintiffs  had  nothing  to  do  with  the 
application  of  the  money;  and  that  when  received  by  Thom- 
son, he  had  a  right  to  dispose  of  it  in  any  manner  he  pleased. 

Upon  the  whole,  the  judgment  of  the  Circuit  Court  is  to  be  af- 
firmed with  costs. 

Mr.  Justice  Johnson. 

I  concur  in  the  opinion  delivered  in  this  cause,  and  the 
rather,  because  I  think  it  overturns  the  report  of  the  decision 
in  the  case  of  Thelluson  vs.  Smith.  It  would  be  vain,  to  en- 
deavour to  reconcile  this  decision,  with  that,  which  is  imputed 
to  the  case  referred  to. 

This  was  nothing  in  its  origin  but  a  mortgage  to  the  Atlan- 
tic Insurance  Company;  and  a  mortgage  of  a  mere  right,  a 
metaphysical,  transitory  thing,  over  which  the  act  of  the  party 
could  not  operate  more  immediately,  or  more  forcibly,  than  a 
judgment  upon  land  under  the  laws  of  Pennsylvania. 

But  I  avail  myself  of  this  occasion,  and  I  have  long  wished 


report  of  the  case  of  Thelluson  V8,  Smith.  I  have  never  ac- 
knowledged its  authority  in  my  Circuit,  on  the  point  supposed 
to  be  decided  by  it ;  to  wit,  the  precedence  of  the  debt  of  the 
United  States^  as  to  a  previous  judgment^  in  the  case  of  a  general 
assignment;  and  I  propose  now  to  show,  what  I  think  anyone  may 
see  by  a  close  inspection  of  the  facts,  even  as  stated  in  the  re- 
port, to  wit,  that  the  question  there  supposed  to  be  decided, 
really  never  was  raised  by  the  special  verdict  It  is  true,  it 
was  argued,  and  no  other  question,  judging  from  the  report. 


record  some  remarks  upon  the 
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was  argued.  But,  when  the  Court  came  to  inspect  the  record^ 
it  must  have  seen  that  the  special  verdict  did  not  raise  the  ques- 
tion, as  between  the  parties  to  that  suit.  And,  moreover,  I  find 
that  the  reporter  has  omitted  one  very  material  fact  found  in 
the  special  verdict;  which  was,  that  the  United  States  had  no 
interest  in  the  issue,  since  their  judgment  had  been  voluntarily 
paid  off  by  the  assignees  of  Crammond  the  bankrupt.  I  copy 
the  special  verdict  entered  from  the  original  roll,  which  I  have 
inspected  at  the  present  term. 

The  jury  found, "  that  on  the  22d  of  May  1 805,  William  Cram- 
mond of  Philadelphia  merchant,  stood  indebted  to  the  United 
States  in  several  bonds  for  duties,  as  follows^— (describing  the 
bonds  all  of  which  were  due  after  the  date  of  the  assignment) 
On  the  respective  bonds  suits  were  brought,  judgments  en- 
tered, executions  issued,  and  a  sale  made  of  a  certain  real  es- 
tate called  Sedgely,  the  property  of  William  Crammond,  and 
the  proceeds  thence  arising  came  to  the  hands  of  the  defend- 
ant John  Smith  marshal  of  Pennsylvania  district,  from  whom 
it  is  claimed  by  the  plaintiffs  (who  are)  creditors  of  the  said 
William  Crammond  on  the  following  grounds: — A  suit  was 
instituted  by  the  plaintiffs,  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Pennsylvania,  against  the  said  William 
Crammond,  as  of  October  Sessions  1802,  and  a  judgment  in  the 
said  suit,  in  favour  of  the  plaintiffs,  and  against  the  said  Cram- 
mond, was  obtained  for  32,253  dollars,  on  the  20th  of  May  1805. 
On  the  22d  of  May  1805,  the  said  William  Crammond  was  insol- 
vent, and  had  not  sufficient  property  to  pay  all  his  debts.  But 
his  insolvency  was  not  a  matter  of  general  notoriety.  On  the 
22d  day  of  the  said  month,  the  said  William  Crammond  exe- 
cuted a  general  assignment  of  his  estate  and  effects,  bearing  date 
the  same  day  and  year,  and  delivered  it  to  the  assignees  there- 
in named  (prout  assignment;)  being  on  the  said  22d  of  May, 
unable  to  satisfy  all  his  debts.  The  moneys  in  the  hands  of  the 
defendants,  are  claimed  by  the  assignees  under  the  said  assign- 
ment, who  have  satisfied  the  United  litotes  the  amawU  of  the  dMa 
due  the  United  States.  If  upon  the  whole  matter,"  &c.,  in  the 
usual  alternative  form  of  a  special  verdict. 

Judgment  below  was  rendered  for  defendant,  and  it  is  im- 
possible it  could  have  been  otherwise;  but  not,  as  I  conceive, 
upon  the  ground  stated,  since  it  is  one  which  the  verdict  does 
not  raise.  It  is  true,  the  question  was  argued,  but  adjudica- 
tions are  not  to  have  their  effect  from  the  questions  argued,  and 
the  views  taken  by  counsel  in  their  points  or  briefs.  There  is 
a  sensible  rule  laid  down  on  this  subject,  in  a  book  of  grave  au- 
thority, and  the  truth  of  which  this  Court  has  had  occasion 
to  verify  not  unfrequently ;  the  purport  of  which  is,  that  coun- 
sel ought  not  to    move  any  thing  in  arrest  of  judgment,  ex* 


JANUARY  TERM,  1828. 


45S 


(Contrd  tw.  The  Atlantic  Insurance  Company.) 
cq>t  the  roll  wherein  the  judgment  is  entered,  or  the  poaiea,  be 
in  Court,  22  Cas,  B,  B.^  and  the  reason  assigned  is,  that  the  Court 
may  be  satisfied  that  the  matter  moved  in  arrest  of  judgment 
is  truly  recited  from  the  record ;  for  the  Court  will  not  rely 
upon  the  allegation  of  counsel  at  the  bar." 

It  often  happens,  after  the  most  protracted  discussions,  that 
the  Court  differ  from  counsel  in  their  views  of  the  questions 
actually  raised  on  the  record,  and  on  grounds  which  have  not 
been  argued. 

In  the  case  of  Thelluson  r*.  Smith,  I  hold  it  to  be  incontro- 
vertible, that  the  question  of  priority  could  not  have  been  ad- 
judicated upon,  on  the  verdict,  as  set  out  in  the  record. 

The  special  verdict  does  not  g^ve  the  date  of  the  levy,  and 
sale  by  the  marshal,  under  the  judgment  by  the  United  States; 
but  as  all  Crammond's  bonds  to  the  United  States  fell  due  after 
the  date  of  the  assignment,  it  follows  that  the  judgment,  and 
necessarily  all  proceedings  under  it,  were  subsequent  to  the 
e:!Lecution  of  that  deed.  The  land  levied  on,  therefore,  had 
passed  out  of  Crammond  before  the  judgment  of  the  United 
States  was  obtained,  and  of  consequence  the  levy  and  sale  under 
their  execution,  was  a  mere  nullity.  Could  this  furnish  the 
ground  of  an  action  for  money  had  and  received  by  the  Thellu- 
sons,  in  right  of  a  judgment  prior  to  the  consignment,  against 
Smith  the  marshal?  It  obviously  could  nou  For  as  against 
the  Thellu sons'  rights,  whatever  they  were,  nothing  had  pass- 
ed. The  purchaser  of  the  lands  at  marshal's  sale,  who  had 
received  nothing  for  the  money,  might  have  brought  such  an 
action  against  the  marshal;  and  the  assignees  might  have  sued 
for  and  recovered,  the  land  ;  in  which  case  it  would  have  been 
held  by  them,  as  before,  subject  to  Thelluson's  judgment.  But 
as  between  Thelluson  and  the  marshal,  there  was  no  privily  of 
action.  And  this  was  the  true  ground  for  rendering  the  judg- 
ment of  this  Court,  in  the  suit  against  the  marshal. 

It  is  true  the  special  verdict  introduces  the  assignees  into  the 
cause,  as  claiming  the  money  raised  by  the  marshal,  on  the 
supposition,  that  after  satisfying  the  United  States,  they  suc- 
ceeded to  the  priority  of  the  United  States.  But  suppose  this 
recovery  had  been  had  against  Smith,  what  was  there  to  pre- 
vent the  assignees  from  going  on  at  law,  to  recover  the  land 
of  the  vendee  ?  They  were  no  parties  to  the  record,  and  there 
is  nothing  in  the  pleadings,  or  the  verdict,  to  show  that  they 
had  intervened,  or  had  a  right  to  intervene  in  the  name  of  the 
United  Stales.  They  could  not  maintain  a  right  to  succeed  to 
the  United  States,  under  the  provisions  of  the  65th  section  of 
the  Act  of  1799,  3  vol.  p.  197 ;  because  that  right  is  extended 
only  to  sureties  upon  the  bond.  If  they  had  acquired  any  ri^ht 
as  against  the  Thellusons,  it  was  a  mere  general  equity,  which 
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could  only  have  been  asserted  in  a  Court  of  Equity.  At  law. 
In  this  indirect  mode,  it  could  not  have  been  asserted,  if  it  could 
have  availed  them  at  all. 

I,  at  least,  would  have  it  understood  that  I  concurred  in  the 
judgment  in  the  case  of  Thellusonva.  Smith,  on  no  other  ground 
than  the  want  of  privity  between  the  parties.  Nor  can  I  ac- 
knowledge it  as  authority  to  any  other  point ;  since  the  United 
States  were  satisfied,  and  the  assignees  could  not  be  regarded  in 
any  view,  at  law,  as  succeeding  to  the  priority  of  the  United 
States,  if  the  United  States  had  priority;  and  since  that  priori- 
ty could  not  come  in  question,  in  a  case  in  which  the  sale  of  the 
land  was  a  mere  nullity;  as  is  distinctly  affirmed  in  the  pre- 
sent decision,  because  the  assi^ment  divested  all  the  interest 
of  the  insolvent,  so  as  to  place  it  beyond  the  action  of  the  fieri 
fadasj  issuing  on  the  judgiment  of  the  United  States. 


Judgment  affirmed^  udth  costs,. 
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The  President,  Directors  and  Company  of  the  Bank  of  Co- 
lumbia V8.  Peter  Hagner. 

When  no  specific  time  for  the  pa3rment  of  nKmey  is  fixed  in  a  contract  by 
which  the  same  is  to  be  paid  by  one  party  to  the  other,  in  judgment  of 
law,  the  same  is  payable  on  demand.  {463} 

In  contracts  for  the  sale  of  land,  by  which  one  agrees  to  purchase,  and  the 
other  to  convey,  the  undertakings  of  the  respective  parties  are  always  de- 
pendent, unless  a  contrary  intimation  clearly  appears.  {464{ 

Although  many  nice  distinctions  are  to  be  found  in  the  books  upon  the  ques- 
tion, whether  the  covenants  or  promises  of  the  respective  parties  to  the 
contract,  are  to  be  considered  independent  or  dependent ;  yet  it  is  evi- 
dent the  intimation  of  Courts  have  strongly  &vouredthe  latter  construc- 
tion, as  bein^  obviously  the  most  just  {465} 

In  such  cases,  if  either  vendor  or  vendee,  wish  to  compd  the  other  to  fulfil 
his  contract «  he  must  make  his  part  of  the  agreement  precedent,  and  can- 
not proceed  against  the  other,  without  actual  performance  of  iht  agree- 
ment on  his  part,  or  a  tender  and  refusal.  {A6SI 

An  averment  of  performance  is  always  made  in  the  declaration  upon  con- 
tracts containing  dependent  undertakings,  and  that  averment  must  be 
supported  bv  proof.  {465} 

The  time  fixed  for  the  performance  of  a  contract,  is,  at  law,  deemed  the  es- 
sence of  the  contract,  and  if  the  seller  is  not  ready  and  able  to  perform 
his  part  of  the  ag^ement  on  that  day,  the  purchaser  may  elect  to  consid- 
er the  contract  at  an  end.  But  equi^,  which  from  its  peculiar  jurisdic- 
tion is  enabled  to  examine  into  the  cause  of  delay,  in  completing  a  pur- 
chase, and  to  ascertain  how  far  the  day  named  was  deemed  material  by 
the  parties,  will,  in  certain  cases,  carry  the  agreement  into  execution,  al- 
though the  time  appointed  has  elapsed.  {465} 

It  may  be  laid  down  as  a  rule,  that,  at  law,  to  entitle  the  vendor  to  recover  the 
purchase  money,  he  must  aver  in  his  declaration  performance  of  the  con- 
tract on  his  part,  or  an  offer  to  perform,  at  the  day  specified  for  the  per- 
formance. And  this  averment  must  be  sustained  by  proof ;  unless  the 
tender  has  been  waived  by  the  purchaser.  {467} 

If  before  the  period  fixed  for  the  delivery  of  a  deed  for  lands,  the  vendee 
has  declared  he  would  not  receive  it,  and  that  he  intended  to  abandon 
the  contract,  it  may  render  a  tender  of  the  deed  before  the  institution  of 
a  suit  unnecessary.  But  this  rule  can  never  apply,  except  in  cases  where 
the  act  which  is  construed  into  a  waiver,  occurs  previous  to  the  time  for 
performance.  }467J 

I'he  taking  possession  of  property  by  the  vendee,  before  conveyance,  is  a 
circumstance  from  which  is  to  be  inferred  that  he  considered  the  contract 
closed,  but  would  not  deprive  him  of  the  right  to  relinquish  the  proper- 
ty, if  the  vendor  could  not  make  a  title  or  neglected  to  do  so.  After  a  re- 
linquishment for  such  causes,  the  vendee  could  sustain  an  action  to  recov- 
er back  the  purchase  money  had  it  been  paid.  {468| 

Where  the  legil  title  cannot  be  conveyed  to  the  vendee  by  the  vendor,  and 
ihc  vendee  must  resort  to  a  Court  of  Kquity  to  establish 'his  title,  notwith- 
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standing  a  conveyance  of  all  the  right  of  the  vendor  to  him,  Hie  Coart 
will  not  compel  him  to  pay  the  purchase  money.  It  would  be  compelling: 


THE  plaintiffs  instituted  their  suit  in  the  Circuit  Court  for 
the  county  of  Washington,  against  the  defendant,  on  a  special 
agreement  to  purchase  two  lots  of  ground  in  the  city  of  Wash- 
ington. The  plaintiffs  to  support  the  issues  joined  on  their  part, 
offered  in  evidence  certain  deeds,  papers  and  letters;  the  hand 
writing  of  the  parties  and  the  delivery  of  the  letters,  at  their  se- 
veral dates,  being  admitted. 

John  Templeman,  being  indebted  to  the  plaintiffs  in  a  large 
amount,  conveyed  by  deed,  dated  31st  March  1809,  to  Walter 
Smith,  in  trust  to  secure  the  debt,  certain  lots  in  the  city  of 
Washington,  the  two  lots  alleged  to  have  been  sold  to  the  de- 
fendant included ;  the  said  trustee  being  authorized  to  sell,  at 
jtublic  salBy  the  property  conveyed. 

On  the  31st  of  March  1821,  the  bank,  under  seal,  authorized 
Walter  Smith  to  release  the  two  lots  to  John  Templeman,  and 
under  this  authority  the  trustee  conveyed  the  property  to  Tem- 
pleman, who  by  deed  dated  29lh  April  1821,  conveyed  the  same 
to  Peter  Hagner,  the  defendant. 

The  conveyance,  by  Walter  Smith  to  Templeman,  and  from 
Templeman  to  Mr.  Hagner,  were  made  by  the  direction  of  the 
bank,  for  the  purpose  of  vesting  a  title  to  the  two  lots  in 
Mr.  Hagner,  in  execution  of  their  part  of  the  agreement  upon 
which  the  suit  was  founded,  and  before  the  suit  was  commenc- 


The  material  evidence  offered  by  the  plaintiffs  to  establish 
their  claim  upon  Mr.  Hagner,  and  to  prove  a  contract  made  by 
him,  for  the  purchase  of  the  two  lots  was  contained  in  a  cor- 
respondence, &c.  between  General  John  Mason,  the  President 
of  the  Bank,  and  Mr.  Hagner;  commencing  on  the  14th  May 
1817,  and  ending  on  the  19th  of  May  1821,  numbered  from 
1,  to  11. 

No,  1,  dated  14th  May  1817,  letter,  Peter  Hagner  to  Genera! 
Mason,  expressed  a  wish  to  purchase  the  lots,  if  the  bank  was 
disposed  to  sell  them,  at  a  reasonable  price — No.  2,  from  Ge- 
neral Mason  to  Mr.  Hagner,  dated  October  I6th  1817,  stated, 
that  the  Board  of  Directors  had  fixed  the  price  of  the  lots  at 
twenty-five  cents  per  square  foot — No.  3,  from  Mr.  Hagner  to 
General  Mason,  dated  October  17th  1817,  communicated  an 
offer  of  ten  cents  per  square  foot,  which,  by  letter  dated  17th 
December  1817,  No,  4,  was  extended  to  fifteen  cents  per  square 
foot— No.  5,  was  a  memorandum  sent  by  Mr.  Hagner  to  Ge- 
neral Mason,  to  be  signed  by  him,  and  which  was  so  done,  on 
the  27th  of  April  1818;  the  memorandum  bearing  date  April 
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S5th  1818,  and  stating  that  the  lots  were  on  that  day  sold  to 
Mr.  Hagner,  at  twenty-five  cents  per  square  foot;     payable  at 
such  periods  as  the  bank  may  approve." 

On  the  Srth  April  1818,  No.  6,  Mr.  Hagner  wrote  to  Gene- 
ral Mason,  desiring  to  have  the  payments  for  the  lots  pur- 
chased by  him,  at  twenty-five  cents  per  square  foot,  to  meet  his 
income;  and  proposed  to  have  the  same  divided  into  six  quar- 
terly payments,  the  first  to  be  made  on  the  first  day  of  the  fol- 
lowing October;  offering  his  notes,  and  asking  for  a  deed;  or  if 
this  should  not  be  agreed  to,  stating  that  he  would  bind  him- 
self to  pay  the  money  as  proposed,  and  receive  a  bond  of  con- 
veyance, conditioned  to  give  a  full  title,  when  the  money  should 
be  paid. "  This  letter  requested  a  return  of  the  memorandum. 
No.  5. 

Upon  this  letter,  there  was  written,  in  pencil,  in  the  hand- 
writmg  of  General  Mason,  according  to  the  usual  practice  at 
the  sittings  of  the  Board  of  Directors,  "accepted — interest 
on  each  note,  as  it  becomes  due" — No.  7,  April  ^7th  1818,  from 
General  Mason  to  Mr.  Hagner,  enclosed  the  memorandum,  No* 
5,  and  mentions  that  his  proposition  would  be  submitted  to  the 
Board. 

On  the  7th  October,  1818,  Mr.  Hagner  wrote  to  Gen.  Mar 
son,  (No.  8,)  stating  that  he  was  prepared  to  pay  the  instal- 
ment falling  due  on  the  1st  October,  and  requesting  a  bond  of 
conveyance.  December  26,  1820,  (No.  9,)  Mr.  Hagner,  by  let- 
ter, states  that  a  long  time  had  passed  since  his  purchase,  with- 
out the  title  to  the  lots  having  been  completed;  and  the  bank 
continues  without  authority  to  convey.  The  bank  at  the  time 
of  the  purchase  had  no  authority  to  sell  at  private  sale,  and 
must  have  made  title  by  a  circuitous  and  doubtful  process  of 
a  public  auction,  at  which  some  one  might  have  interposed 
and  obtained  the  lot.  That  the  bank  might  have  held  him 
bound  to  take  the  property,  although  not  reciprocally  bound  ; 
and  that  the  answer  of  the  President  of  the  Bank,  was  not  cer- 
tain and  absolute,  but  was  referred  to  and  made  dependent  on 
the  determination  of  the  Board  of  Directors.  Under  these, 
and  other  circumstances  stated  by  him,  he  communicates  his 
determination  to  relinquish  the  purchase. 

On  the  8th  May  1821,  Mr.  Hagner  notifies  General  Mason, 
(No.  10,)  that  he  considers  his  agreement  to  purchase  the  lots 
void,  and  that  he  has  no  claim  or  title  to  them.  In  reply  to 
this  letter,  upon  the  19th  May  1821,  (No.  11,)  Gen.  Mason 
says  5 — 

*^  You  will  no  doubt.  Sir,  recollect  a  conversation  I  had  with 
you  soon  after  the  reception  of  your  letter  of  the  26th  Decem- 
ber last,  when  I  informed  you  that  that  letter  had  been  submii- 
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ted  to  the  Board  of  Directors,  and  that  it  had  been  determined 
that  the  purchase  by  you  of  the  lots  in  question  being  consider- 
ed in  all  respects  a  firm  and  bona  fide  purchase,  it  would  not  be 
relinquished,  and  that  measures  would  be  taken  to  make  you  a 
title  valid  in  law.  I  am  now  instructed  to  inform  you  that  those 
measures  have  been  taken — that  deeds  to  that  effect  have  been 
made  by  the  proper  parties,  which  are  expected  to  be  soon  re- 
ceived here,  when  they  will  be  tendered  you,  and  a  compliance 
with  your  part  of  the  contract  expected." 

Evidence  was  also  given,  on  the  part  of  the  plaintiffs,  to  prove 
the  entire  insolvency  of  John  Templeman,  and  the  non-pay- 
ment by  him  of  any  part  of  his  debt  to  the  plaintiffs.  That  on 
the  28th  September  1821,  a  tender  of  the  deeds  already  men' 
tioned  was  made  by  an  officer  of  the  bank  to  the  defendant, 
who  refused  to  accept  them.  The  deed  of  Templeman  to  Hag- 
ner,  dated  3d  of  April  1821,  was  recorded  by  the  consent  with- 
out prejudice. 

A  witness  also  proved,  that  in  the  month  of  June  1818,  he 
was  employed  by  defendant  to  enclose  the  two  lots  in  question, 
and  did  enclose  them  with  a  board  fence:  that  before  enclos- 
ing the  said  lots,  an  old  house  was  pulled  down  by  order  of  the 
defendant,  and  some  part  of  the  materials  used  in  making  the 
said  enclosure;  that  some  time  afterwards,  the  witness  was  em- 
ployed by  defendant  to  pull  down  ttie  fence,  which  was  done, 
and  the  lots  left  open;  that  the  said  house  was  a  small  frame 
house,  very  old,  and  in  bad  repair;  that  it  had  been  inhabit- 
ed some  time  before,  but  was  not  in  tenantable  order  and  condi- 
tion; that  if  the  house  had  been  put  in  good  repair,  which 
would  have  cost  half  as  much  as  building  a  new  house  of  the 
same  size  and  kind,  it  would  have  rented  for  about  three  dol- 
lars per  month. 

The  clerk  of  the  Circuit  Court  of  the  District  of  Colum- 
bia certified  that  there  was  no  judgment  in  force  on  the 
30th  day  of  March  1821  against  John  Templeman,  and  proof 
was  also  made  that  the  taxes  on  the  two  lots  of  ground  from 
1809  to  1821  inclusive,  had  been  assessed  to,  and  paid  by 
the  Bank  of  Columbia. 

On  the  19th  of  May  1821,  the  situation  of  the  lots  was  ex- 
amined by  order  of  the  President  of  the  bank,  and  it  was 
found  "  that  the  fence  had  been  removed  apparently  that 
spring,  and  the  lots  appeared  to  have  been  cultivated  the  fall 
before/' 

Upon  this  evidence  the  defendant,  by  his  counsel,  prayed  the 
Court  to  instruct  the  jury,  that  upon  the  evidence,  so  given  on 
the  part  of  the  plaintiffs,  though  found  by  the  jury  to  be  true 
as  above  stated,  the  plaintiffs  are  not  entitled  to  recover  in  this 
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action  the  purchase  money  for  the  lots  in  the  declaration  men- 
tioned ;  which  instruction  the  Court  gave  as  prayed. 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury,  that  up- 
on the  evidence  the  plaintiffs  were  entitled  to  recover  such 
damages,  as  the  jury  should  think  the  plaintiffs  had  sustained 
by  the  defendant  refusing  to  comply  with  the  contract  stated 
in  the  declaration,  if  they  should  believe  from  the  said  evi- 
dence that  the  defendant  consented  to  the  delay  on  the  part  of 
the  plaintiffs  to  make  a  deed,  or  give  a  bond  of  conveyance  for 
the  lots  mentioned  in  the  declaration ;  which  instruction  the 
Court  refused  to  give. 

A  bill  of  exception  was  then  tendered,  by  the  counsel  of  the 
plaintiffs,  to  the  instructions  given  by  the  Court  on  the  prayers 
of  the  counsel  for  the  defendant,  and  also  to  their  refusal  by 
the  Court  to  give  the  instructions  to  the  jury  prayed  for  by  the 
counsel  for  the  plaintiffs. 

While  the  bill  of  exceptions  was  preparing,  the  following 
additional  evidence  was  discovered  by  the. plaintiffs,  and  was 
offered  and  read  to  the  jury  :— 

A  deed,  commissioners  to  J.  Templeman  19th  September 
1801.  Liber  G.  fol.  490. 

A  deed,  Templeman  &  Stoddart  to  Bank  of  Columbia,  19th 
January  1802.  H.  386. 

A  deed,  Stoddart  to  Templeman,  25th  September  1804. 
M.  No.  12,  151. 

A  deed,  Templeman  to  Bank  of  Columbia,  7th  March  1807, 
No.  18,  346. 

The  deed  of  7th  March,  1807,  conveyed  inter  alia  to  the  plain- 
tiffs the  two  lots  alleged  to  have  been  sold  by  Mr.  Hagner,  and 
authorized  the  bank  to  sell  the  property  vested  in  them  by  pri- 
vate or  public  sale. 

This  evidence  being  exhibited,  the  Court  adhered  to  the  in- 
structions and  opinions  given  to  the  jury,  and  an  additional  ex- 
ception was  taken  thereto  by  the  counsel  for  the  plaintiffs,  -and 
a  writ  of  error  was  prosecuted  to  this  Court. 

For  the  plaintiffs  in  error  it  was  contended,  that  upon  the  evi* 
dence,  the  plaintiffs  were  entitled  to  recover,  and  that  the  Cir- 
cuit Court  ought  to  have  so  instructed  the  jury. 

Mr.  Key  for  the  plaintiffs. 

1.  A  contract  for  the  purchase  and  sale  of  the  two  lots  of 
ground  was  made  between  Mr.  Hagner  and  the  Bank  of  Colum- 
bia, the  President  of  the  bank  having  full  authority  from  the 
Board  of  Directors  to  conclude  the  same.  That  the  defendant 
had  no  evidence  of  the  authority  of  the  President  to  make 
the  contract  was  his  own  neglect,  and  he  dealt  with  him  as  the 
agent  of  the  bank,  and  under  the  contract  took  possession 
of  the  property. 


460 


SUPREME  COURT. 


(Bank  of  Columbia  va.  Hagner.) 
By  the  contract  the  defendant  was  to  pay  for  the  lots,  ac- 
cording to  his  proposition  in  the  letter  of  the  27th  of  April 
1817,  and  the  acceptance  "noted  in  pencil"  is  the  agreement  in 
writing  by  the  bank  to  the  terms  proposed,  of  which,  suffici- 
ent evidence  exists,  in  addition  to  the  circumstances  of  the  de- 
fendant's entry  on  the  lots,  showing  that  he  knew  of  the  agree- 
ment of  the  bank. 

2.  The  contract  subsisted  down  to  the  period  of  the  de- 
fendant's refusal  to  fulfil  it 

It  subsisted  on  the  7th  October  1818,  as  shown  by  his  letter 
referring  to  his  propositions  of  payment  upon  the  27th  April 
1817;  by  his  remaining  in  possession,  and  this  continued  until 
January  1820,  when  all  the  payments  became  due,  no  appli- 
cation having  been  made  to  complete  the  title,  although  it  may 
be  inferred  that  he  knew  some  measures  would  be  required  for 
the  purpose.  The  acquiescence  of  the  defendant  in  the  delay, 
bound  him  during  its  existence. 

3.  When  on  the  26th  December  1820,  he  communicated  his 
determination  to  withdraw  from  the  contract,  he  had  no  such 
privilege.  He  was  bound  to  wait,  if  the  title  was  not  incur- 
ably bad,  a  reasonable  time  until  it  should  be  completed. 
Sugdm^  252-3-4-5.  If  aware  of  the  difficulties  in  the  title 
arising  from  the  sale  made  under  the  deed  of  trust  by  Walter 
Smith,  by  which  a  public  and  not  a  private  salt  of  the  lots  was 
to  be  made,  he  should  have  tendered  performance  on  his  part 
and  demanded  performance  of  the  vendors.  Instead  of  this,  if 
by  that  letter  he  intended  to  renounce  at  once,  this  could  not 
be  done,  legally,  unless  in  the  case  of  an  incurably  bad  title. 
The  formal  relinquishment  is  made  on  the  8th  of  May  1821, 
and  this  being  the  first  complaint  of  non-performance  by  the 
bank,  it  was  promptly  attended  to.  Cited  Sugdm  on  Vendors^ 
157.  249-50-51-52—34,  35.  The  refusal  on  the  part  of  the  de- 
fendant made  a  tender  of  performance  by  the  plaintiffs,  previ- 
ous to  a  bill  of  specific  performance  on  this  action;  unneces- 
sary. Sugden,  162,  163.  3  Douglass^  684.  But  no  such  tender 
was  necessary.  Sugdenon  Vendors^  160,  164. 

The  bank  did  offer  a  good  title,  as  is  shown  by  the  evidence. 
Templeman  had  no  ultimate  interest ;  it  was  released,  and  his 
deed  made  with  the  consent  of  the  bank,  gave  a  good  title. 
Those  who  are  entitled  to  the  money,  which  may  arise  from 
the  sale  of  an  estate  are  the  substantial  owners  of  it.  Sugden^ 
500.  To  sustain  this  suit,  it  is  sufficient  if  a  good  title  can 
now  be  made,  and  this  can  be  done  under  the  deed  of  7th 
March,  1807.  Sugden,  250-1. 

Mr.  Jones  for  the  defendant. 

1.  There  never  was  a  complete  contract  entered  into  by  Mr. 
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Uagner.  He  made  propositions,  and  they  were  never  fully  ac- 
cepted by  the  bank  ;  nor  was  he  at  any  time  informed  of  the 
order  or  determination  of  the  bank  thereon.  It  was  the  duty  of 
the  plaintiffs,  when  the  money  became  due,  to  have  tendered  a 
performance  of  their  contract,  and  not  to  have  postponed  the 
same  until  September,  1821,  the  day  before  the  action  was 
instituted. 

No  purchaser  is  bound  to  take  an  equitable  title,  and  in 
this  case  the  bank  had  not  a  legal  title  under  the  conveyance 
to  Walter  Smith,  under  which  the  title  tendered  was  derived. 
The  title  must  be  complete  at  the  time  of  performance  of  the 
contract    Sugden  on  Vendors^  158. 

When  the  original  security  is  in  form  of  a  trust,  it  must  re- 
main so  until  the  trust  is  executed,  by  a  sale  of  the  property 
in  the  time  prescribed. 

A  Court  of  Equity  would  not  have  confirmed  the  title  to  the 
defendant,  they  would  have  said  to  the  trustee  Walter  Smith, 
go  and  execute  your  trust. 

As  to  the  title  of  the  28th  of  September  1821,  tendered  to 
the  defendant,  it  was  not  a  valid  title.  By  the  law  of  Mary- 
land, no  land  can  be  conveyed  by  a  power  of  attorney;  it  was 
not  made  by  the  bank,  and  it  passed  through  Templeman,  who 
was  insolvent.  The  defendant  could  not  be  compelled  to  ac- 
cept such  a  title.  There  is  no  authority  to  be  found  by  which 
a  vendor  can  call  on  another  to  complete  a  title  which  he  con- 
tracted to  give. 

Entry  on  the  property  does  not  furnish  any  thing  but  a  pre- 
sumption, that  a  title  would  be  made;  and  this  was  never 
done. 

As  to  the  time  which  will  be  allowed  for  completing  a  title, 
the  following  cases  were  cited.  Sugden  on  Vena,  284.  1  Mar^ 
$haUy  583.  6  Tmmt.  259.  5  East,  198.  1  Smith's  Rep.  390. 

The  plaintiffs  after  the  case  had  gone  to  the  jury,  exhibited  a 
new  title.  The  first  was  as  a  creditor,  and  the  conveyance  was 
to  be  derived  from  the  trustee ;  the  second  title  was  under  an 
old  deed,  by  which  the  bank  was  authorized  to  convey.  The 
deed  of  1807  was  controlled  or  revoked  by  the  subsequent 
deed ;  and  notwithstanding  that  deed,  the  trustee  alone  could 
make  the  sale.  1  Marshall,  285.  5  Taunt.  282.  3  Bos,  ^  Full 
181. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court.p— 

This  case  comes  up  from  the  Circuit  Court  of  the  District 
of  Columbia,  upon  a  writ  of  error.  It  was  an  action  against 
the  defendant  Hagner,  on  a  special  agreement  to  purchase  of 
the  plaintiffs  two  lots  of  ground  in  the  city  of  Washington.  The 
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Court  below,  on  the  prayer  of  the  defendant,  instructed  the 
jury,  that  upon  the  evidence  given  on  the  part  of  the  plaintiffs, 
though  found  by  them  to  be  true,  would  not  entitle  the  plain- 
tiffs to  recover,  in  this  action,  the  purchase  money  for  the  lots 
mentioned  in  the  declaration.  Under  which  instruction  a  ver- 
dict was  found,  and  judgment  rendered  for  the  defendant;  to 
reverse  which,  the  present  writ  of  error  has  been  brought. 

The  special  agreement  as  stated  in  the  declaration,  is  sub- 
stantially, that  on  the  ^th  of  April,  1818,  it  was  agreed  be- 
tween the  plaintiffs  and  defendant,  that  the  plaintiffs  should 
■ell  to  defendant  lots  No.  1  and  2,  in  square  141,  in  the  city 
of  Washington,  the  property  of  the  plaintiffs,  at  and  for 
the  price  of  twenty-five  cents,  for  each  and  every  square  foot, 
contained  in  said  lots ;  and  that  defendant  agreed  to  purchase 
the  lots,  at  that  price,  and  to  pay  for  the  same,  when  thereun- 
to required  by  the  plaintiffs ;  setting  out  the  quantity  of  land 
and  amount  of  the  purchase  money,  with  an  averment,  that  the 
plaintiffs  had  full  power  and  authority  to  make  the  sale,  and 
tliat  they  then  were,  and  ever  since  have  been  fully  competent  and 
able  to  make  and  deliver,  a  good  and  sufficient  deed,  convey- 
ing to  the  defendant  a  good  title  in  fee,  to  said  lots.  And  that 
afterwards,  on  or  about  the  8th  day  of  May,  1821,  the  defend- 
ant declared  and  gave  notice  to  the  plaintiffs,  that  he  consider- 
ed the  agreement  and  sale  void,  and  would  not  comply  with 
the  same,  and  discharged  the  plaintiffs  from  making  or  causing 
to  be  made  any  deed  of  conveyance,  and  the  plftintiffs  further 
aver,  that  afterwards,  on  the  28th  September,  in  the  year  1821, 
they  being  willing  and  able  to  make  a  conveyance  of  a  good  ti- 
tle to  said  lots,  offered  so  to  do,  and  requested  the  defendant 
to  pay  the  purchase  money,  according  to  the  terms  of  the 
agreement,  which  he  refused  to  do.  The  first  inquiry  that  na- 
turally arises,  is,  whether  any  contract  was  in  point  of  fact 
concluded  between  the  parties.  It  has  been  objected,  that  it 
does  not  appear  that  General  Mason,  through  whom,  in  behalf 
of  the  bank,  the  negotiation  was  carried  on,  had  any  authority 
for  that  purpose.  There  is  certainly  great  plausibility  in  this  ob- 
jection. There  is  no  evidence, expressly  showing  such  authority. 
But  this  perhaps  ought  to  be  considered  as  having  been  waived 
by  the  defendant ;  as  that  part  of  the  correspondence  from  which 
the  contract  is  supposed  to  be  collected,  was  carried  on  with 
him  in  his  official  character  of  President  of  the  Bank.  And  the 
defendant,  at  no  time,  puts  his  objection  to  carrying  the  con- 
tract, (if  any  was  made,)  into  execution,  upon  the  want  of  au- 
thority in  Mason,  to  make  it. 

The  contract  is  alleged,  in  the  declaration,  to  have  been 
made  on  the  25th  of  April,  1818,  and  the  letter  of  Mason,  of 
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that  date,  and  signed  by  him,  as  President  of  the  Bank,  has 
been  considered  as  closing  the  contract  This  letter  is  as  fol- 
lows :— 

I  have  this  day  sold  to  Peter  Hagner,of  Washington  City, 
lots  No.  1  and  2  in  square  141  in  Washington  City,  and  belong- 
ing to  the  Bank  of  Columbia,  at  twenty-five  cents  per  square 
foot;  payable  at  such  periods  as  the  bank  may  approve." 

The  time  of  payment  being  left  to  the  option  of  the  bank, 
it  is  said,  that  in  judgment  of  law,  the  purchase  money  was 
payable  on  demand;  and  this  is  no  doubt  true,  if  the  bank  had 
then  closed  the  negotiation,  and  apprized  the  defendant  that 
such  was  their  determination,  as  to  the  payment  of  the  pur- 
chase money.  But  this  was  not  done ;  and  the  terms  of  the 
letter  look  to,  and  necessarily  imply  some  further  negotiation. 
The  payment  was  to  be  at  such  periods  as  the  bank  may  tgh 
prove.  It  was  therefore  clearly  understood  to  be  payable,  by 
instalments ;  and  the  periods  to  be  approved  by  the  bank,  which 
would  seem  to  leave  the  subject  open  to  propositions  to  be 
made  on  the  part  of  Hagner,  and  submitted  to  the  bank  to  be  ap- 
proved. And  that  such  was  the  understanding  of  the  parties, 
is  evident  from  the  letter  written  by  the  defendant,  two  days 
after,  April  27 th,  1818,  to  the  President  of  the  bank,  as  fol- 
lows : 

**  It  would  be  desirable  to  me  to  have  the  payments  to  make 
for  the  lots  No.  1  and  2  in  square  141  purchased  of  you  by  me 
on  Saturday,  at  25  cents  per  square  foot,  in  proportions,  and  at 
periods,  to  be  met  by  my  income.  I  accordingly  propose  that  the 
whole  amount  of  the  purchase  money  be  divided  into  six  quar- 
terly payments,  the  first  to  be  on  the  first  of  October  next.  If 
this  be  (tpproved  by  the  bank,  I  will  give  my  notes,  and  I  pre- 
sume the  bank  will  have  no  objections  to  give  me  a  deed.  If 
however  it  be  preferred,  I  will  bind  myself  to  pay  the  money,  at 
the  times  stated  above,  and  receive  a  bond  of  conveyance, 
conditional  to  give  a  full  title,  when  the  money  is  paid.  Do 
me  the  favour  to  send  me,  in  return,  a  memorandum  of  our 
agreement  on  Saturday."  Upon  this  letter  was  written  in 
pencil,  by  General  Mason  *' accept  interest  on  each  note  as  it 
becomes  due." 

Whatever,  therefore,  might  have  been  the  right  of  the  bank 
to  have  closed  the  contract,  in  the  terms  of  the  letter  of  the 
2oth  of  April,  it  was  p ertainly  waived  by  an  acceptance  of  the 
modification,  contained  in  the  letter  of  the  27th  of  April.  Nor 
would  any  contract  seem  to  be  closed  by  this  letter.  It  contain- 
ed two  distinct  propositions,  by  the  defendant ;  the  one  to  give 
his  notes  for  the  purchase  money,  payable  in  six  quarterly  pay- 
ments, the  first  to  be  made  on  the  1st  of  October  then  next,  and 
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take  a  deed  I'rom  iho  l)tiiik:  the  oihcr,  lo  bind  himself  to  pay 
the  money  ut  iht;  limes  staled,  and  lake  a  bond  for  a  deed,  to 
be  given  when  the  wlioh'  purchase  moni'v  was  paid.  Tiiis  ne- 
cessarily recjiiired  some  furiher  answer  from  the  plaintiffs,  nol 
only  to  si;.j;-.)ify  their  election  l)etween  the  propositions;  but  to 
do  some  iurtiier  act, in  confirmation  of  such  election.  Hitherto 
give  the  deed,  or  a  bond  for  the  deed.  The  note  in  pencil,  made 
by  the  President  of  the  baiik,  upon  the  letter,  could  not  fairly 
be  understood,  as  implyinj^  any  thin^  more  than  an  acceptance 
of  the  proposition  to  pay  by  instalments ;  and  settling  the  terms 
of  the  contract,  to  be  concluded  between  the  parties  upon  the 
bank's  electing,  which  proposition  to  accept,  as  to  the  mode  of 
concluding  the  contract.  But  the  contract  could  not  be  said  to 
be  consummated,  until  such  election  was  made  and  the  writ- 
ings executed. 

Hei-e  the  matter  rested  for  nearly  three  years,  without  any 
thing  being  done  on  the  part  of  the  bank  to  close  the  contract ; 
or  to  intimate,  that  they  considered  any  contract  in  force,  in 
relation  to  the  purchase ;  and,  that,  not  until  after  the  defend- 
ant had  given  them  formal  notice,  that  he  considered  the  agree- 
ment void,  and  at  an  end. 

And  he  certainly  had  very  good  reason  to  think  the  bank  so 
considered  it.  Or  that  no  agreement  had  in  fact  ever  been  con- 
cluded. For  the  defendant  by  his  letter  of  the  Tth  of  October 
1818,  gave  the  plaintiffs  notice  that  he  was  prepared  to  pay  the 
first  instalment ;  which  according  to  his  proposition  lell  due 
on  the  first  of  that  month ;  and  requesting  of  them  a  bond  for  a 
deed ;  to  which  no  answer  appears  to  have  been  given,  nor  any 
one  of  the  instruments  paid  or  demanded  ;  although  the  whole 
purchase  money  became  payable  by  the  first  of  January  1820, 
according  to  the  proposed  terms  of  the  contract. 

Upon  this  view  of  the  case,  it  is  at  least  very  doubtful, 
"whether  any  contract  was  concluded  between  the  parlies;  and 
if  the  cause  turned  upon  this  point  alone,  the  judgment  of  the 
Court  below  would  be  affirmed,  by  a  division  of  opinion  in  this 
Court.  But,  as  there  are  other  questions  in  the  cause,  the  de- 
termination of  which  leads  to  the  same  result,  and  upon  which 
no  difference  of  opinion  exists,  it  has  been  thought  proper  to 
notice  them. 

Admitting,  then,  that  a  contract  was  entered  into  between 
the  parties,  the  inquiry  arises,  whether  the  plaintifls  have 
shown  such  a  performance  on  their  pari,  as  will  entitle  them, 
in  a  Court  of  Law,  to  sustain  an  action  for  the  recovery  of  the 
purchase  money. 

In  contracts  of  this  description,  the  undertakings  of  the  re- 
spective parties  are  always  considered  dependent,  unless  a  cou- 
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trary  intention  clearly  appears.  A  different  construction  would 
in  many  cases  lead  to  the  greatest  injustice,  and  a  purchaser 
might  have  payment  of  the  consideration  money  enforced  upon 
him,  and  yet  be  disabled  from  procuring  the  property,  for 
which  he  paid  it. 

Although  many  nice  distinctions  are  to  be  found  in  the 
books,  upon  the  question,  whether  the  covenants  or  promises 
of  the  respective  parties  to  the  contract,  are  to  be  con^- 
dered  independent,  or  dependent;  yet  it  is  evident,  the  in- 
clination ol  Courts  has  strongly  favoured  the  latter  construc- 
tion, as  being  obviously  the  most  just.  The  seller  ought  not 
to  be  compelled  to  part  with  his  property,  without  receiving 
the  consideration :  nor  the  purchaser  to  part  with  his  money, 
without  an  equivalent  in  return.  Hence,  in  such  cases,  if  either 
a  vendor  or  a  vendee  wish  to  compel  the  other  to  fulfil  his  con- 
tract, he  must  make  his  part  of  the  agreement  precedent,  and 
cannot  proceed  against  the  other  without  an  actual  perform* 
ance  of  the  agreement,  on  his  part,  or  a  tender  and  refusal. 
And  an  averment  to  that  effect,  is  always  made  in  the  declara- 
tion upon  contracts,  containing  dependent  undertakings,  and 
that  averment  must  be  supported  by  proofl  And  that  the  one 
now  before  the  Court,  must  be  considered  a  contract  of  this 
description,  cannot  admit  of  a  doubt. 

The  plaintiffs,  however,  aver  that  they  were  willing  and  able 
to  make  a  conveyance  of  a  good  title,  and  offered  so  to  do  on 
the  28th  day  of  September  1821 ;  but  this  was  only  the  day  be- 
fore the  suit  was  commenced,  and  nearly  two  years  after  the 
time  fixed  for  performance;  and  they  set  up,  as  an  excuse  for 
the  delay  in  making  the  tender  of  a  deed,  the  notice  received 
from  the  defendant  on  the  8th  of  May  1821 ;  that  he  consider- 
ed the  agreement  void,  and  refused  to  carry  it  into  effect 

The  time  fixed  for  performance,  is,  at  law,  deemed  of  the  es- 
sence of  the  contract.  And  if  the  seller  is  not  ready  and  able  to 
perform  his  part  of  the  agreement,  on  that  day,  the  purchaser 
may  elect  to  consider  the  contract  at  an  end.  In  Sugden'8  Lmo 


oeen,  that  the  day  fixed  was  imperative  on  the  parties  at  law. 
This  was  so  laid  down  by  Lord  Kenyon,  and  has  never  been 
doubted  in  practice.  The  contrary  rule  would  lead  to  endless 
difficulties,  if  in  every  case  it  must  be  referred  to  a  jury  to  con- 
sider, whether  the  act  was  done  within  a  reasonable  time ;  and 
the  precise  contract  of  the  parties  would  be  avoided,  in  order 
to  introduce  an  uncertain  rule,  which  would  lead  to  endless  liti- 
gation. But  equity,  which  from  its  peculiar  jurisdiction,  is 
enabled  to  examine  into  the  cause  of  delay  in  completing  a  pur- 
chase, and  to  ascertain  how  far  the  day  named  was  deemed  ma- 
terial by  the  parties,  will,  in  certain  cases,  carry  the  agrcc^ 
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xnent  into  execution,  although  the  time  appointed  has  elapsed. 
But  he  justly  adds,  perhaps  there  is  cause  to  regret,  that  even 
equity  assumed  this  power  of  dispensing  with  the  literal  per- 
formance  of  contracts,  in  cases  like  those. 

It  was  urged,  at  the  bar,  that  the  rule  on  this  subject  waJ^ 
the  same  at  law  and  in  equity,  and  the  case  of  Thompson  vs. 
Miles,  (1  Esp.  Ca.  184,)  was  referred  to  in  support  of  this  pro- 
position. And  it  is  true,  that  some  of  the  remaks  which  fell 
.  from  Lord  Kenyon,  on  the  trial  of  that  cause,  would  seem  to 
countenance  such  an  opinion.  For  he  permitted  the  seller  to 
prove,  he  had  a  good  title ;  although  the  power  of  making  that 
title  was  attained  after  the  action  was  brought. 

This  was  certainly  going  great  lengths  for  a  Court  of  Law, 
But  it  ought  to  be  observed,  that  in  that  case  no  time  appears 
to  have  been  fixed  for  completing  the  contract ;  and  an  appli- 
cation for  the  title  had  not  been  made  by  the  purchaser,  pre- 
vious to  the  action  brought  by  the  vendor  for  breach  of  the  con- 
tract ;  which  it  seems  was  considered  necessary  in  that  case. 
But,  that  Lord  Kenyon  did  not  mean  to  be  understood,  as 
holding  that  the  evidence  would  have  been  admissible  to  sus- 
tain the  action,  if  there  had  been  a  time  fixed  for  the  perform- 
ance of  the  contract,  is  very  evident  from  his  doctrine  in 
numerous  other  cases  before  him.  Thus  in  the  case  of  Bury 
V8.  Young  (2  Eap.  Co.  641,)  he  says,  a  seller  of  an  estate  ought 
to  be  prepared  to  produce  his  title  deeds  at  the  particular  day. 
That  a  Court  of  Equity  will  under  particular  circumstancesr 
enlarge  the  time.  And  in  the  case  of  Cornish  vs,  Rowley  (1 
Wheaton  Sdwyn  137,)  the  action  was  for  money  had  and  re- 
ceived, to  recover  back  money  paid  as  a  deposit  on  an  agree- 
ment for  the  purchase  of  an  estate,  the  defendant  having  failed 
to  make  out  a  good  title,  on  the  day  when  the  purchase  was  to 
be  completed;  the  counsel  for  the  defendant  said  they  were 
ready  to  make  out  a  good  title ;  to  which  Lord  Kenyon  replied. 
•*  As  to  the  sentiments  I  have  long  entertained  relative  to  the- 
purchase  of  real  estate,  I  find  no  reason  for  receding  from  them ; 
they  have  been  confirmed  by  conversing  with  those  whose  au- 
thority is  much  greater  than  mine.  The  vendor  must  be  pre- 
pared to  make  out  a  good  title  on  the  dtry  when  the  title  is  to 
become  completed."  On  which  the  counsel  for  the  defendant 
asked,  **  Do  I  understand  your  Lordship  to  say,  that  though 
the  defendant  can  now  make  out  a  good  title,  yet,  as  that  title 
did  not  form  a  part  of  the  abstract,  the  plaintiff  may  avail  him- 
self of  that  circumstance.**  To  which  Lord  Kenyon  answered, 
**  He  certainly  may ;  and  avoid  the  contract  :**  and  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  for  the  deposit  money. 

In  the  case  of  Davi;?  Hone  (2  Sch.  4'  347)  Lord  Redes- 
dale  said,  a  Court  of  Equity  frequently  decrees  specific  per- 


JANUARY  TERM,  1828-  ] 


46r 


(Bank  of  Columbia  Hagner.) 
formance,  when  the  action  at  law  has  been  lost  by  the  default 
of  the  very  party  seeking  the  specific  performance.  To  sustain 
an  action  at  law,  performance  must  be  averred,  according  to 
the  very  terms  of  the  contract  And  again  in  the  case  of  Len- 
non  V8.  Napper  (2  Sch,  4*  684)  he  reiterates  the  same 
doctrine,  that  Courts  of  Equity  in  all  cases  of  contracts  fop 
lands,  have  been  in  the  habit  of  relieving,  where  the  party  from 
his  own  neglect,  had  suffered  a  lapse  of  time,  and  from  that  ' 
and  other  circumstances,  could  not  sustain  an  action  to  reco- 
ver damages,  at  law ;  for,  at  law,  the  party  plaintiff,  must  have 
strictly  performed  his  part  of  the  contract.  And  in  the  case  of 
Wilde  vs.  Fort,  and  others,  (4  Taunt.  334,J  the  rule  is  recog- 
nised,  that  if  the  vendor  of  an  estate  at  auction,  does  not  show 
a  clear  title  by  the  day  specified,  the  purchaser  may  recover 
back  his  deposit,  an4  rescind  the  contract;  without  waiting 
to  see  whether  the  vendor  may  ultimately  be  able  to  establish 
a  good  title  or  not  A  purchaser  is  not  bound  to  accept  a 
doubtful  title. 

From  these  authorities  it  may  be  laid  down  as  a  settled  rule, 
that  at  law,  to  entitle  the  vendor  to  recover  the  purchase  mo- 
ney, he  must  aver  in  his  declaration  a  performance  of  the  con- 
tract on  his  part,  or  an  offer  to  perform  at  the  day  specified  for 
the  performance.  And  this  averment  must  be  sustained  by 
proofs,  unless  the  tender  has  been  waived  by  the  purchaser. 

The  time  fixed  for  the  performance  of  the  contract,  in  this 
case,  must  be  understood  to  have  been  the  1st  of  January  18201 
The  payment  of  the  consideration  money  was  to  have  been 
completed  on  that  day,  and  no  part  of  it  having  been  paid,  th^ 
defendant  had  a  right  to  abandon  his  contract,  unless  the  plain- 
tiffs were  then  ready  and  offered  to  perform,  on  their  part,  of 
which  there  was  no  evidence,  whatever,  offered  upon  the  trial. 
They  have  attempted,  however,  to  show,  thait  a  tender  of  a 
deed  was  rendered  unnecessary,  by  reason  of  the  letter  of  the 
defendant  of  the  8th  of  May  1821;  in  which  he  gave  notice  of 
rescinding  the  contract  But  this  letter  can  have  no  such  ef- 
fect It  was  written  sixteen  months  after  the  time  fixed  for  the 
delivery  of  the  deed,  and  when  the  defendant  had  a  right  to 
rescind  the  contract.  If  before  the  period  had  arrived,  when 
the  deed  was  to  be  delivered,  the  defendant  had  declared  he 
would  not  receive  it,  and  that  he  intended  to  abandon  the  con- 
tract, it  might  have  dispensed  with  the  necessity  of  a  tender* 
as  the  conduct  of  the  defendant  might  in  such  case,  have  pre- 
vented the  act  from  being  done;  and  he  who  prevents  a  thing 
from  being  done,  shall  never  be  permitted  to  avail  himself  of 
the  non-performance,  which  he  himself  has  occasioned.  But 
that  rule  can  never  apply,  except  in  cases  where  the  .act  which 
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is  construed  into  a  waiver,  occurs  previous  to  the  time  fixed 
forperformance.* 

Tjie  possession  taken  of  the  lots  by  the  defendant,  could,  at 
most,  only,  be  considered  a  circumstance  from  which  to  infer, 
that  he  considered  the  contract  closed ;  but  could  not  deprive 
him  of  the  right  of  relinquishing  it,  and  restoring  the  posses- 
sion, if  the  plaintiffs  were  unable  to  make  a  title  to  him,  or 
neglected  to  do  it  The  possession  was  taken,  doubtless,  under 
a  belief  that  the  contract  would  be  performed  by  the  plaintiffs, 
and  a  full  title  conveyed  to  him ;  but  if  the  contract  was  unexe- 
•cuted,  the  defendant  had  a  right  to  disaffirm  it,  and  restore  the 
possession;  and  would  have  sustained  an  action  to  recover 
Dack  the  purchase  money,  had  it  been  paid.  (Sug.  on  Vend.  173» 
183,  and  cases  there  cited.) 

The  plaintiffs  have  therefore  clearly -failed  to  show  such  a 
performance,  on  their  part,  as  to  entitle  them,  in  a  Court  of 
Law,  to  call  upon  the  defendant  for  payment  of  the  purchase 
money. 

But  admitting,  that  no  objection  in  point  of  time  lay  to  the 
tender  of  the  deeds,  the  day  before  the  commencement  of  the 
present  action ;  no  title  was  thereby  conveyed  to  the  defendant, 
or  at  all  events,  not  such  a  one  as  he  would  at  any  time  have 
been  bound  to  accept  It  was  a  title  derived  from  John  Tem- 
pleman,  under  the  deed  of  the  31st  of  March  1809.  Whereas 
Templeman  had  previously  conveyed  the  same  lots  to  the 
plaintiff's,  by  his  deed  of  7th  of  March  1807,  in  trust,  with  au- 
thority to  sell  the  same  for  the  payment  of  a  debt,  due  to  the 
bank,  and  to  pay  over  to  him  the  supplies,  if  any  there  should 
be.  The  legal  title  to  these  lots  is  therefore  still  in  the  bank, 
and  may  be  subject  to  the  trust  declared  in  the  deed,  from  any 
thing,  that  appeared  upon  the  trial.  And  to  allow  the  bank  to 
recover  the  purchase  money,  and  turn  the  defendant  over  to  a 
Court  of  Chancery,  to  obtain  a  title,  would  be  going  farther 
than  any  known  principles  in  Courts  of  Law  will  warrant;  no 
act  whatever  having  been  done  by  the  plaintiffs,  to  transfer  to 
the  defendant  the  title  vested  in  them  under  the  deed  of  1807. 

To  substantiate  the  present  action  under  such  circumstances, 
would  be  compelling  the  defendant  to  take  a  law-suit,  instead 
of  the  land,  for  which  he  conti'acted. 

Judgment  affirmed^  with  cosis 
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Doe  on  the  demise  of  John  A.  Elmore,  Plaintiff  in  Er- 
ror, vs.  William  A.  Grymes,  and  John  J.  Beatie,  Defend- 
ants IN  Error. 

The  Courts  of  the  United  States  have  no  authority  to  order  a  peremptoiy 
nonsuit,  against  the  will  of  the  pbdntifr,  on  the  trial  of  a  cause  before  « 
jury.  The  plaintiff  might  agree  to  a  nonsiut,  but  if  he  do  not  so  choofle» 
the  Court  cannot  compel  him  to  submit  to  it.  {471} 

When  the  state  of  the  record  did  not  show  a  judgment  of  nonsuit  to  have 
been  entered,  although  the  bill  of  exceptions  states  the  fact,  the  plain* 
tiff  may  apply  for  a  eaiiorari  to  bring  up  a  perfect  record,  or  dismiv 
the  writ  of^  error,  and  proceed  dt  novo.  J472 J 

AN  action  of  ejectment  was  instituted  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  for  the  reco- 
very of  28ri  acres  of  land,  in  which  the  plaintiffs  claimed  title 
as  follows :  A  grant  from  the  state  of  Georgia  to  Samuel  Alex- 
ander :  and  a  deed  from  John  Cessna,  styling  himself  She- 
riff of  Greene  county  in  the  state  of  Georgia,"  purporting  to 
convey  to  Buckner  Harris,  by  virtue  of  a  sale  under  an  execu- 
tion against  Herod  Gibbs,  '*  two  hundred  and  eighty-seven  and 
a  half  acres  of  land  in  said  county,  on  Little  Beaver  Dam,  on  the 
waters  of  Richland  creek,  and  bounded  on  Academy  lands,  and 
land  belonging  to  William  Alexander,  which  land  was  former- 
ly the  property  of  Samuel  Alexander a  deed  from  Buckner 
Harris  to  Ezekiel  E.  Park,  for  a  tract  of  land  **  containing 
two  hundred  and  eight v-seven  and  a  half  acres,  in  the  county 
of  Greene,  and  state  of  Georgia,  on  the  Little  Beaver  Dam  of 
Richland  creek;  being  an  equal  half  of  the  double  bounty  of 
land  granted  to  Samuel  Alexander,  adjoining  Academy  lands." 

The  plaintiff  then  introduced  a  witness,  who  testified  that 
»*  Ezekiel  Park  was  in  possession  of  a  tract  of  land  lying  in 
Greene  county,  usually  called  Park's  old  mill  tract,  on  Beaver 
Dam  creek,  lor  about  twenty  years."  He  then  produced  a 
deed  from  Ezekiel  E.  Park  to  John  A.  Elmore,  for  a  tract  of 
land  "  in  the  county  of  Greene,  and  state  of  Georgia,  on  the 
Little  Beaver  Dam  creek,  or  fork  of  Richland  creek,  being 
one  equal  half  of  a  double  bounty  tract,  originally  granted  to 
Samuel  Alexander,  adjoining  lands  belonging  to  the  Universi- 
ty; being  the  same  originally  sold  and  conveyed  to  Herod 
Gibbs,  by  the  grantee,  on  the  14th  of  March,  1790."  He  then 
exhibited  a  deposition  of  the  county  surveyor,  stating  that  he 
had  made  a  re-survey  of  the  premises  in  dispute,  agreeably  to 
a  plot  annexed  to  his  deposition,  which  corresponded  in  its  out- 
lines with  that  annexed  to  the  original  grant,  completely 
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coverinjj  the  pi-emises  in  dispute;"  which  he  designated  on  the 
plat 

The  plaintiff  then  called  a  witness,  who  testified  that  W. 
A.  Grymes  was  in  possession  of  the  premises  at  the  com- 
mencement of  the  action,  and  then  closed  his  testimony. 

The  defendant's  counsel,  thereupon,  moved  for  a  nonsuit,  on 
the  following  grounds : 

1st  Because  the  plaintiff  had  failed  to  make  out  his  title  by 
the  documentary  evidence  on  which  he  rested  his  case. 

2d.  Because  there  was  no  sufficient  evidence  of  possession, 
to  give  a  title,  under  and  by  force  of  the  statute  of  limitations 
of  Georgia. 

The  Circuit  Court  ordered  a  nonsuit  to  be  entered,  against 
the  consent  of  the  plaintiff ;  and  a  writ  of  error  was  prosecuted 
by  him,  and  the  cause  brought  before  this  Court 

Upon  the  judgment  of  nonsuit,  the  defendants  in  error 
claimed  to  maintain  before  the  Court- 
That  the  Circuit  Court  had  power,  to  order  a  nonsuit, 
without  the  assent  of  the  plaintiff. 

The  case  was  argued  by  Mr.  Wild  and  Mr.  M'Duffie  for  the 
plaintiff  in  error,  and -by  Mr.  Berrien  for  the  defendant 
Mr.  Berrien.— 

The  doctrine  laid  down  in  the  books  of  practice,  and  adopted 
in  some  of  the  state  Courts,  is  not  supported  by  any  express 
decision  in  the  Courts  of  Great  Britain.  That  proposition  is, 
that  a  plaintiff,  on  the  bare  allegations  of  his  declaration,  with- 
out a  tittle  of  proof,  is  entitled  to  demand  the  verdict  of  a  jury 
in  his  cause. 

Any  modification  of  this  proposition  admits  the  power^  and 
objects  only  to  the  mode  of  its  exercise.  An  examination  of  the 
adjudged  cases  in  England  will  show  that  they  do  not  warrant 
the  position.  Watkins  vs»  Towers,  2  T,  R,  275,  was  a  motion 
to  enter  nonsuit  after  verdict. 

Santler  vs.  Heard,  was  a  verdict  taken  subject  to  the  opinion 
of  the  Court,  whether  plaintiff  ought  not  to  have  been  nonsuit- 
ed. 2  BL  Rep.  1031.  2  Salk.  669. 

Macbeth  vs.  Haldermand,  1  T.  R.  172.  The  point  was  not 
made^on  a  motion  for  a  new  trial.  On  reporting  the  fact,  BuUer 
J»  said,  that  on  the  trial,  he  had  thought  the  plaintiff  ought  to 
be  nonsuited;  but  his  counsel  appearing,  when  plaintiff  was 
called,  he  had  left  the  question  to  the  jury.  It  is  said — that  the 
plaintiff  would  be  deprived  of  his  wnt  of  error  to  this  Court 
This  is  not  so. 

Final  judgments  spoken  of  in  the  judicial  Act,  are  meant  to 
be  contradistinguished  from  interlocutory  judgments. 
Any  judgment  which  is  final  in  the  sidt,  though  not  final,  as 
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(Doe  on  the  demiie  of  Elmore  w.  Gfymea  et  al.) 
between  the  parties^  with  the  exceptions  mentioned  in  the  Act, 
may  be  brought  here  by  writ  of  error. 

A  judgment  of  nonsuit  is  such  a  judgment,  and  may  be  the 
foundation  of  a  writ  of  error.  The  defendant  is  entitled  to 
judgment  and  execution  for  costs.  The  suit  is  finally  disposed 
of.  It  is  a  final  judgment  in  a  civil  action.  In  England,  error 
lies  on  such  a  judgment  Box  vs.  Bennet,  1  H,  BL  432.  Kemp- 
land  V8.  Macauley,  4  71  R.  43^  Evans  vs.  Phillips,  4  Wheat. 
73,  does  not  contradict  this.  The  ground  of  that  decision  was 
that  the  plaintiff  had  assented  to  the  nonsuit.  Why  may  not 
the  errors  of  the  Court  below,  be  corrected  in  this  form,  as 
well  as  by  an  exception  to  instructions,  or  the  refusal  to  give 
them. 

Mr.  Wilde  and  Mr.  M'Duffie,for  the  plaintiff  in  error. — 

1.  It. has  always  been  considered  that  a  nonsuit  cannot  be  or- 
dered without  the  consent  of  the  plaintiff,  who  has  a  right  to 
submit  his  case  to  a  jury  and  the  Court;  and  the  Court,  should 
the  jury  err,  may  order  a  new  trial. 

In  the  Courts  of  the  United  States,  another  obligation  exists 
to  the  exercise  of  such  a  power,  as  the  Court  has  decided  that 
a  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit;  (Evans 
vs.  Phillips,  73,)  it  not  being  a  jmai  judgment.  If  the  Courts 
below  should  have  this  power,  a  plaintiff  may  be  prevented  the 
opportunity  of  bringing  his  case  before  the  highest  judicial 
tribunal  of  the  United  States.  If  a  Court,  can  in  any  instance 
order  a  nonsuit  against  the  consent  of  the  plaintiff,  it  may  only 
be  when  no  questions  of  facts  are  involved,  but  the  only  matter 
before  the  Court  is  a  question  of  law.  This  case  exhibits  facts 
upon  which  a  jury  were  the  proper  judges.  The  plaintiff  claim- 
ed the  land  by  possession,  this,  and  the  extent  of  the  possession, 
was  exclusively  for  the  consideration  of  the  jury. 

The  practice  of  the  state  of  Georgia  as  to  the  entry  of  non- 
suits, has  been  fluctuating.  The  judicial  system  of  that  state 
does  not  comprehend  an  appellate  Court,  with  exclusive  final 
judicial  powers,  but  each  Circuit  Court  has  a  right  of  granting 
appeals  to  itself,  and  on  such  appeals  a  second  trial  takes  place. 
Hence,  this  point  has  been  decided  differently  in  different  Courts, 
and  at  different  periods;  and  hence  the  practice  of  the  Courts 
of  Georgia  is  unsettled,  and  as  various,  as  it  necessarily  must 
be,  in  the  absence  of  a  Supreme  Court  to  regulate  and  deter- 
mine the  same. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

The  Court  has  had  this  case  under  its  consideration,  and 
is  of  opinion  that  the  Circuit  Court  had  no  authority  to  order 
a  peremptory  nonsuit,  against  the  will  of  the  plaintiff.  He  hkd 
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a  right  by  law  to  a  trial  by  a  jury,  and  to  have  had  the  case 
submitted  to  them.  He  might  agree  to  a  nonsuit;  but  if  he  did 
Aot  8o  choose,  the  Court  could  not  compel  him  to  submit  to  it. 
But  the  state  of  the  record  does  not  enable  this  Court  to  ren- 
der a  final  judgment,  because  the  record  is  defective,  in  not  show- 
ing a  judgment  of  nonsuit,  entered  in  the  Circuit  Court.  Al- 
though the  bill  of  exceptions  states  that  fact  yet  the  record 
does  not  contain  the  judgment  itself. 

The  plaintiff  may  therefore  apply  for  a  certiorari,  to  bring 
up  a  perfect  record,  or  dismiss  the  present  writ  of  error  and 
proceed  anew ;  as  his  counsel  may  thmk  best  for  the  interest  (tf 
their  client. 

Mr.  Justice  Johnson  dissmtient^^ 

The  only  question  of  any  importance  in  this  cause,  is,  whether 
a  Circuit  Court  can,  in  any  case,  order  a  plaintiff  to  be  nonsuit- 
ed. I  ordered  the  plaintiff  below  to  be  nonsuited,  because  the 
evidence  was  so  inadequate  to  maintain  his  suit ;  but  had  the 
jury  found  for  him,  I  should  have  set  aside  the  verdict,  and  or- 
dered a  new  trial.  The  practice  of  the  Court  from  which  this 
cause  comes  up,  is  this;  when  the  plaintiff  has  closed  his  evi- 
dence, the  defendant  is  at  liberty  to  move  for  a  nonsuit,  or  pro- 
ceed with  his  testimony.  If  he  introduces  evidence,  it  is  too 
late  to  move  for  a  nonsuit ;  and  the  question  always  to  be  exa- 
mined is,  whether  upon  the  evidence  introduced  by  the  plaintiff, 
admitting  it  to  be  true,  the  jury  can  find  a  verdict  for  him.  So 
that,  it  is  in  fact,  a  substitute  for  a  demuri'er  to  evidence,  or  for 
a  motion  for  instruction,  that  the  plaintiff  cannot  recover,  upon 
the  ca^  made  out  by  him  in  evidence. 

There  are  several  reasons,  why  I  must  maintain  that  the 
Courts  of  the  sixth  Circuit  have  a  right  to  exercise  the  power 
to  order  a  nonsuit,  even  against  the  will  of  the  plaintiff;  and 
why  it  would  be  wise,  in  all  our  Circuits,  to  introduce  the  same 
practice. 

It  happens  unfortunately  for  the  defendant  in  error  here,  that 
a  majority  of  the  Judges  of  this  Court  have  pursued  a  different 
practice  in  their  Circuits ;  but  this,  I  must  insist,  is  no  sufficient 
reason  for  subverting,  otherwise  than  by  rule,  the  practice  of 
other  states  in  which  this  right  has  been  recognised  in  the  ad- 
ministration of  justice,  coevally  with  the  existence  of  their 
Courts.  Such  has  been  the  case  in  the  states  of  which  the  sixth 
Circuit  consists,  and  the  Acts  of  1789  and  1792,  have  adopted 
into  the  Courts  of  the  United  States,  of  the  respective  Circuits, 
not  only  the  forms  of  process,  but  the  "modes  of  proceeding," 
in  suits  known  to  the  states  respectively.  That  this  comes  un- 
der the  denomination  of  a  mode  of  proceeding,  or  in  other 
words,  an  established  practice  of  the  state  composing  the  sixth 
Circuit-  appears  to  me  incontrovertibfe. 
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By  what  right  then  can  this  Court  reverse  a  judgment  of  that 
Circuit,  founded  in  a  practice  thus  sanctioned  by  law?  It  does 
seem  tome,  that  the  defendant  below  has  a  right  in  this  judg- 
ment, vested  by  express  statute  law,  and  ought  not  to  be  put  to 
the  expense  of  this  reversaL  For  what  purpose  is  power  given 
to  this  Court  to  alter  the  practice  of  the  Circuits,  by  such  re- 
gulations as  they  may  deem  expedient,  if  such  practice  is  not 
to  be  held  legal,  until  altered  by  a  rule  of  this  Court? 

This  Court  surely  does  not  mean  to  decide,  that  such  was  not 
the  received  practice  of  that  Circuit;  this  would  be  a  decision 
in  the  te^th  of  positive  fact;  and  if  the  purport  of  the  decision 
be,  that  it  is  an  illegal  practice,  the  immemorial  practice  itself, 
and  the  Process  Acts  of  the  United  States,  furnish  an  express 
negative,  to  such  a  decision. 

The  idea  seems  to  be,  that  it  is  a  practice  inconsistent  with 
the  relation  in  which  our  Circuit  Courts  stand  to  this  Court- 
that  ours  is  not  a  Nisi  Prim  system,  or  something  to  that  effect. 
What  then  ?  This  Court  can  alter  the  practice  by  a  rule,  but, 
to  overturn  a  judgment,  that  has  already  been  rendered  under 
such  a  practice,  I  must  respectfully  contend,  approaches  very 
near  to  ex  post  facto  legislation,  not  adjudication ;  the  province  of 
which  is  to  operate  only  upon  existing  laws.  But  it  is  not  a  prac- 
tice appropriate  exclusively  to  a  Nin  Pritta  system,  as  is  proved 
by  this,  that  writs  of  error  are  sued  out  continually  in  England, 
upon  judgments,  on  nonsuits,  (see  the  cases  cited  in  1  Jlrchb, 
Praclicey9SQ-^0^^  and,  though  it  had  been,  the  states  were  at  li- 
berty to  adopt  it  mto  their  practice,  although  the  Nisi  Prim  sys- 
tem be  unknown  to  them.  That  they  had  adopted  it,  is  conclu- 
sive against  this  assumed  incompatibility.  And  in  practice  it 
subserves  the  purposes  of  justice  under  our  system,  as  effectual- 
ly as  a  bill  of  exceptions,  or  a  demurrer  to  evidence ;  and  ir  se- 
veral respects  much  better.  It  saves  the  practitioner  from  vhe 
weight  of  responsibility,  which  often  results  from  being  com- 
pelled to  elect  between  a  voluntary  nonsuit,  and  a  demurrer  to 
evidence,  or  a  bill  of  exceptions,  which  may  terminate  fatally  to 
his  client;  and  it  not  unfrequently  saves  his  client  from  the  fatal 
effects  of  negligence  and  misapprehension,  either  of  himself  or 
his  attorney,  or  from  surprise. 

In  point  of  convenience  and  expedition,  in  the  administration 
of  justice,  I  presume  there  cannot  be  two  opinions.  On  this 
point,  as  far  as  exemphtm  docet^yre  may  cite  Great  Britain,  Mas- 
sachusetts and  New- York,  with  some  confidence,  against  Penn- 
sylvania, Maryland,  and  Virginia. 

But,  it  is  contended,  that  in  England  the  plaintiff  is  not  non- 
suited, if  he  insists  on  answering  when  called.  If  the  fact  be 
admitted,  what  then?  England  is  not  altogether  absolute  in 
dictating  to  the  Courts  of  the  United  States,  and  if  those  of  the 
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states  of  the  sixth  Circuit,  have  asserted  some  independence  in 
their  rules  of  practice  on  diis  subject,  I  presume  their  right  was 
unquestionable  to  do  so. 

But  I  want  no  other  authority  than  the  Courts  of  Great  Bri- 
tain, to  justify  the  practice  of  the  sixth  Circuit,  in  this  behalf. 
From  the  earliest  period  we  find  the  English  Courts,  in  the  exer- 
cise of  this  power,  and  whoever  will  examine  the  cases  collected 
in  Mr.  Morgan's  Treatise  on  the  doctrine  of  new  trials,  (3  vol,£s- 
saysj)  will  find,  what  a  very  wide  range  has  been  taken  by  those 
Courts  in  the  application  of  that  practice.  Nor  have  the  more 
modem  cases  manifested  any  inclination  to  retrace  their  steps. 
Its  salutary  effects  are  universally  felt,  and  perhaps  contribute 
as  largely  as  any  other  cause  to  the  rapid  progress  of  tlieir 
Courts  in  disposing  of  their  dockets,  if  there  exists  any  case 
prior  to  that  of  Macbeth  vs.  Haldeman,  1  TermB.  172,  in  which 
the  right  of  the  plaintiff  to  refuse  to  be  nonsuited  was  recog- 
nised, I  cannot  recollect  it;  since  in  that  case  it  would  seem 
that  in  ordinary  cases  the  right  is  recognised.  But  there  is 
abundant  proof  that  the  British  Courts  do  assert  the  power  to 
control  the  exercise  of  that  right,  by  the  plaintiff,  when  they 
think  proper.  In  the  cases  of  change  of  venue^  on  motion  of 
plaintiffs,  3  Black.  1031,  the  right  is  disputed,  on  the  assumed 
ground  that  he  undertakes  to  prove  some  material  fact.  Now, 
where  can  be  the  objection  to  applying  the  same  reason  to  every 
case  that  goes  to  a  jury  ?  Does  not  a  plaintiff,  in  fact,  undertake 
the  same  thing  whenever  he  troubles  a  Court  with  his  suit,  and 
has  a  jury  sworn  to  try  his  cause  upon  evidence  ?  he  is  no  longer 
subjected  to  amercement  if  he  fails  to  recover,  and  the  right  to 
nonsuit  him,  where  he  fails  to  produce  evidence  that  will  justify 
a  verdict,  is  but  a  reasonable  substitute  for  the  absolute  penalty 
to  which  he  was  once  subjected. 

But  it  is  contended  that  an  absurdity  is  produced,  and  an 
acknowledged  right  violated.  Yet  the  alternative  exhibits  a 
more  direct  and  obvious  absurdity,  since  in  Ihe  case  of  Macbeth 
V8.  Haldeman,  and  in  every  case  of  the  kind,  the  Court  asserts 
a  positive  control  over  the  consciences  of  the  jury,  by  telling 
them,  "  they  are  bound  to  find  for  the  defendant."  And  the 
greater  absurdity  must  henceforward  be  incurred,  of  swearing 
a  jury  in  a  cause,  and  requiring  a  verdict  at  the  caprice  of  a 
plaintiff,  who  produces  not  a  tittle  of  evidence  to  maintain  his 
issue.  Nor  is  any  right  of  the  plaintiff  taken  from  him,  if  his 
rights  be  regarded  in  their  just  extent  He  cannot  claim  a  ver- 
dict of  the  jury  if  he  does  not  produce  evidence  to  sustain  it, 
and  it  is  only  in  that  case  that  he  is  precluded  from  submitting 
his  case  to  their  consciences.  When  we  consider  what  were 
the  ancient  penalties  for  a  false  verdict,  before  they  were  su- 
perseded by  the  introduction  of  new  trials;  it  must  appear  just 
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and  reasonable,  that  the  plaintiff  should  rather  be  exposed  to 
the  necessity  of  bringing  a  new  suit,  or  moving  for  a  new 
trial,  than  that  the  jury  should  be  subjected  to  attaint,  at  his 
will  And  on  the  subject  of  fiction,  and  legal  absurdity,  it  is 
certainly  too  late  at  this  day  for  our  Courts  of  Justice  to  be 
very  fastidious,  on  a  consideration  which  has  been  so  thoroughly 
set  at  nought,  by  the  action  of  ejectment,  fine  and  recovery,  and 
sundry  other,  matters  of  the  kind;  to  which  they  have  resorted 
for  the  purposes  of  substantial  justice  and  public  convenience. 

I  must  submit,  I  suppose,  but  I  cannot  do  it  without  protest- 
ing against  the  ri^ht  oi  forcing  upon  my  Circuit,  the  practice 
of  other  Circuits  m  this  mode. 

By  a  rule  of  this  Court,  it  is,  unquestionably,  in  the  power  of 
the  Court  to  do  it.  But  until  then,  I  can  never  know  what  is 
the  practice  of  my  own  Circuit;  until  I  come  here  to  ieamit. 
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Iames  D'Wolf,  Juniob,  Plaintiff  in  Error,  vs.  David 
Jacques  Rabaud,  Jean  Philippe  Frederick  Rabaud,  Al- 
PHONSE  Marc  Rabaud,  aliens,  and  subjects  of  the  king  of 
France,  and  Andrew  £.  Belknap,  a  citizen  of  the  state 
OF  Massachusetts,  Defendants  in  Error. 

A  nonsuit  may  not  be  ordered  by  the  Court,  in  any  case,  \nthout  the  con- 
sent and  acquiescence  of  the  plaintiff,  f  497} 

A  question  of  the  citizenship  of  a  party  to  a  cause,  cannot  constitute  a  part 
of  the  issue  on  the  meribi ;  and  must  be  brought  forward  b^  a  proper 

•  plea  in  abatement,  in  an  earlier  stage  of  tlie  cause,  than  the  trial  on  the 
merits.  {498} 

The  statute  of  Frauds  of  New-York,  is  a  transcript  on  this  subject,  of  the 
statute  29  Charles,  2d  ch.  3.  It  declares,  that  no  action  shall  be  brought 
to  charge  a  defendant  on  a  special  promise  for  the  debt,  default  or  mis- 
carriage of  another ;  unless  the  agreement,  or  some  memorandum,  or 
note  thereof,  be  in  the  writing  and  signed  bv  the  party,  or  by  some  one 
by  him  authorized.  The  woras  coluteral''  or  "  original**  promise,  do 
not  occur  in  the  statute  ;  and  have  been  introduced  by  Courts  to  explain 
its  objects,  and  expound  its  true  interpretation.  {499} 

Whether,  by  the  true  intent  of  the  statute  of  Frauds,  it  was  to  extend  to 
cases  where  the  collateral  promise,  (so  called,)  was  a  part  of  the  original 
agreement,  and  founded  on  the  same  consideration,  moving  at  the  same 
time,  between  the  parties ;  or  whether  it  was  confined  to  cases  where 
there  was  already  a  subsisting  debt  or  demand,  and  the  promise  was 
iperely  founded  upon  a  subsequent  and  distinct  understanding «  might, 
if  the  point  were  entirely  new,  deserve  very  grave  deliberation.  But  it  has 
been  closed  within  very  narrow  limits  by  tho  course  of  the  authorities, 
and  seems  scarcely  open  for  general  examination  $  at  least  in  those  states, 
where  the  Englisli  authorities  have  been  fully  recognised  and  adopted  in 
practice.  {499} 

If  A  agree  to  advance  B  a  sum  of  money  for  which  B  is  to  be  answerable, 
but  at  the  same  time  it  is  expressly  upon  the  understanding  that  C  will 
do  some  act  for  tlie  security  of  A,  ana  enter  into  an  agreement  with  A 
for  that  purpose,  it  would  scarcely  seem  a  case  of  mere  collateral  under- 
taking, but  rather  a  trilateral  contract.  The  contract  of  B  to  repay  the  mo- 
ney, IS  not  coincident  with,  nor  the  same  contract  with  C  to  do  the  act. 
Kach  is  an  original  promise ;  though  the  one  may  be  deemed  subsidiary 
or  secondary  to  the  other.  The  original  consideration  flows  from  A,  not 
solely  upon  the  promise  of  either  B  or  C,  but  upon  the  promise  of  both 
direrso  iiUmta,  and  each  becomes  liable  to  A,  not  upon  a  joint,  but  a  seve- 
ral  original  undertaking.  Each  is  a  direct  original  promise,  founded  upon 
the  same  consideration.  {500| 

The  case  of  Wain  vs.  Warlters,  (5  East  10,)  was  the  first  case  which  settled 
the  point,  that  it  was  necessary  in  order  to  escape  from  the  statute  of 
Frauds,  that  the  agreement  should  contain  the  consideration  for  the  pro- 
mise as  well  as  the  promise  itself.  If  it  contain  it,  it  has  since  been  deter- 
mined that  it  is  wholly  immaterial  whether  tlie  consideration  be  stated  in 
express  terms,  or  by  necessary  implication.  That  case  has  been  adopt- 
ed, to  a  limited  extent,  by  the  Courtsof  New-York  into  its  jurisprudence, 
as  a  sound  construction  of  the  statute.  {501  { 
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The  decisions  in  the  Courts  of  New-York  on  the  construction  of  its  own  Sta- 
tute, and  the  extent  of  the  rules  deduced  from  it,  present  to  this  Court  a 
guide  in  its  deciaons  upon  the  construction  of  their  statute.  {501} 

ERROR  to  the  Circuit  Court  of  New-York,  for  the  Southeni 
District. 

The  defendants  in  error,  brought  an  action  of  assumpsit^  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New-York,  against  the  plaintiff  in  error,  to  recover 
damages  for  the  breach  of  his  contract,  to  ship  to  them,  at 
Marseilles,  five  hundred  boxes  of  white  Havana  sugar. 
.  The  declaration  contains  several  special  counts ;  of  which 
the  first  and  second  only  were  relied  upon  at  the  trial. 

The  first  count  stated,  that  at  the  time  of  making  the  respec- 
tive promises  and  undertakings  of  the  defendant,  the  plaintiffs 
were  co-partners  in  trade,  carrying  on  business  at  Marseilles 
in  France,  under  the  firm  of  Rabaud,  brothers  and  company. 
That  one  George  D'Wolf,  of  Bristol,  Rhode  Island,  being  de- 
sirous of  drawing  upon  the  plaintiffs  at  Marseilles,  for  100,000 
francs ;  on  the  15th  March  IBiio,  at  New-York,  in  considera- 
tion that  the  plaintiffs,  at  the  special  instance  and  request  of 
the  defendant,  would  authorize  the  said  George  D'Wolf  to 
draw  bills  of  exchange  upon  the  plaintiffs  for  the  said  sum  of 
100,000  francs,  the  defendant  undertook,  and  promised,  thai 
he  would  ship  for  the  account  of  George  l)*\Volf,  on  board  ol 
such. vessel  as  George  D'Wolf  should  direct,  live  hundred 
boxes  of  white  Havana  sugars,  consigned  to  the  plaintiffs  at 
Marseilles,  and  the  plaintiffs  afterwards  did  duly  authorize 
George  D'Wolf  to  draw  bills  of  exchange  up6n  them  at  Mar- 
seilles, for  the  said  sum  of  100,000  francs,  which  bills  were 
drawn  by  him  on  the  16th  of  November  1825,  and  paid  by  the 
plaintiffs  on  the  3d  day  of  March  1826.  That  on  the  4th  day  of 
January  1825,  at  the  city  of  New-York,  George  D'Wolf  did  di- 
rect and  name  a  vessel,  the  brig  Quito,  then  laying  in  the  port  of 
New- York,  and  ready  to  receive  the  said  sugars,  on  board  61 
which  vessel  the  sugar  should  and  ought  to  have  been  shipped, 
by  the  defendant,  on  account  of  George  D'Wolf,  and  consign- 
ed to  the  plaintiffs  at  Marseilles,  according  to  his  said  pro- 
mise and  undertaking;  of  all  which  promises  the  defendant  had 
notice ;  and  although  he  was  then  and  there  requested  to  ship 
the  sugar  on  board  the  said  vessel,  yet  he  did  wholly  refuse  the 
same. 

The  second  count  differs  from  the  first  only  in  stating  the 
contract  to  have  been,  that,  "  in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  would  authorize  George 
D'Wolf  to  draw  bills  of  exchange  upon  them  at  Marseilles,  for 
another  sum  of  100.000  francs, on  account  of  other  five  hundred 
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boxes  of  white  Havana  sugar,  to  be  shipped  by  the  defendant 
for  account  of  George  D'Wolf,  on  board  of  such  vessel  as 
Creorge  D'Wolf  should  direct,  and  consigned  to  them  the 
plaintiffs  at  Marseilles,  the  defendant  undertook,  8cc."  and 
averring,  that  relying  on  the  promise  and  undertaking  of  the 
defendant  so  made,  they,  the  plaintiffs,  after  the  making  there- 
of, did  duly  authorize  George  D'Wolf  to  draw  bills  of  ex- 
change upon  them  for  another  sum  of  100,000  francs,  on  ac- 
count of  the  last  mentioned  five  hundred  boxes  of  white  Hava- 
na sugars,  to  be  shipped  by  the  defendant  on  account  of  George 
D'Wolf,  and  consigned  to  the  plaintiffs  at  Marseilles. 

The  cause  was  tried  at  the  October  term  of  the  Circuit 
Court  of  the  United  States,  for  the  Southern  District  of  New- 
York,  in  1826,  when  the  jury,  under  the  charge  of  the  Court 
found  a  verdict  for  the  plaintiffs  below  for  819,950  85.  The 
opinion  of  the  Court,  in  the  charge  to  the  jury,  was  excepted  to 
by  the  counsel  for  the  defendant,  and  a  bill  of  exceptions  sealed 
by  Mr.  Justice  Thomson,  sitting  as  Judge  of  the  Circuit  Court; 
and  the  opinion  delivered  by  hira^  states  the  evidence  adduc- 
ed in  the  cause. 

On  the  trial  of  the  cause  in  the  Circuit  Court,  the  plain- 
tiffs below,  gave  evidence,  by  the  testimony  of  George  D' Wolfi 
who  was  examined  under  a  commission  at  Havana,  that  he 
George  D'Wolf,  had  several  transactions  with  the  plaintiffs  pre- 
vious to  that  which  gave  rise  to  this  suit,  and  had  at  various 
times  drawn  bills  on  them.  That  he  had  three  interviews 
with  Mr.  Belknap,  on  the  subject  of  the  shipment  of  the  su- 
gars; which  interviews  were  had,  first  in  Wall  street  in  the 
city  of  New  York;  secondly,  at  the  counting  house  of  James 
D'Wolf,  Jun.,  the  plaintiff  in  error;  and  thirdly  at  the  board- 
ing house  of  Mr.  Belknap.  James  D'Wolf,  Jun.  was  present  at 
the  first  interview,  and  he  with  a  certain  Frederick  G.  Bull  was 
present  at  the  second,  at  his  counting  house. 

Mr.  George  D'Wolf  stated,  that  the  transactions  relative  to 
the  shipment  of  the  sugars  were ;  that,  in  Wall  street,  he  pro- 
posed to  Mr.  Belknap  to  address  him  five  hundred  boxes  ot  su- 
gars to  the  house  at  Marseilles,  on  receiving  authority  to  draw 
on  account  of  the  same,  to  the  extent  of  100,000  francs.  Mr. 
Belknap,  being  engaged,  an  interview  was  proposed  at  the 
counting  house  of  Mr.  James  D'Wolf  Jun.,  which  took  place, 
and  at  which  Mr.  Belknap  observed,  that  the  advance  was 
heavy;  and  a  calculation  was  made  by  F.  G.  Bull,  the  confi- 
dential clerk  of  Mr.  James  D'Wolf  Jun.,  and  by  Mr.  James 
D'Wolf  himself,  of  the  value  of  the  sugar,  compared  Mrith  the 
proposed  advance;  the  conclusion  of  which  was,  an  agreement 
that  tlie  sugars- should  be  shipped,  and  the  authority  to  draw 
granted  to  George  D'Wolf;  Mr.  James  D'Wolf  engaging,  by 
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letter,  to  ship  the  sugars  in  behalf  of  George  D'Wolf ;  which 
form  of  letter  was  afterwards  carried  by  George  D'Wolf  to  Mr. 
Belknap,  was  assented  to  by  him;  was  signed  by  Mr.  James 
D'Wolf  Jun.;  and  the  authority  to  draw  granted  and  used  ac- 
cordingly. 

This  letter,  and  the  authority  to  draw,  are  in  the  following . 
terms  >— 

New-York^  loth  November  1825. 
Mr.  James  D'Wolf,  Jun. 

Dear  Sir  i — You  will  please  ship  for  my  account,  on  board  of 
such  a  vessel  as  I  shall  direct,  five  hundred  boxes  white  Havana 
sugar,  consigned  to  Messrs.  Rabaud,  Brother  8c  Co.  Marseilles, 
and  oblige  your  friend  and  obedient  servant. 

George  D'Wolf. 

Agreed  to,  James  D'Wolf,  Jun. 

New-York^  \5th  November  1825. 

Messrs.  Rabaud,  Brothers  &  Co.,  MarmtUs, 

I  have  this  day  authorized  George  D'Wolf  Esq.  to  draw  on 
you  for  thousand  francs,  and  I.  request  you  to  honour 

his  bills  to  that  amount. 

Your  obedient  servant,  A.  E.  Belknap; 

Mr.  George  D'Wolf  also  stated,  that  his  object  was  to  ship 
the  sugars  in  one  of  his  own  vessels;  that  he  was  then  indebted 
to  the  house  in  Marseilles,  about  thirty  thousand  francs,  but 
could  not  say  that  Mr.  James  D'Wolf  knew  of  the  debt.  The 
sugars  were  shipped  to  obtain  the  usual  advance,  and  the  con- 
signees were  to  have  the  usual  commissions  in  the  transac- 
tion. 

Bills,  to  the  amount  of  the  advance  were  afterwards  drawn 
and  negotiated  in  Boston,  and  the  proceeds  of  the  same  applied 
as  follows: — 13,000  dollars  remitted  to  Mr.  James  D'Wolf,  in 
checks  on  the  bank,  and  in  an  acceptance  of  Isaac  Clapp,  a  bro- 
ker in  Boston ;  and  the  residue  of  the  proceeds  of  the  transac- 
tion passed  to  the  account  of  George  D'Wolf  by  Mr.  Clapp. 
It  was  admitted,  that  the  bills  were  regularly  paid  at  Mar- 
seilles, by  the  defendants  in  error. 

It  was  also  in  evidence,  by  the  testimony  of  Mr.  George 
D'Wolf,  that  at  the  lime  of  the  negotiation  for  the  bills,  Mr. 
George  D'Wolf  had  in  the  hands  of  the  plaintiff  in  error,  from 
three  to  four  hundred  boxesof  sugar;  of  which  sixty  had  been  re-, 
mitted  from  Rhode  Island,  on  account  of  which  he  drew  the  sum 
of  four  thousand  dollars,  and  the  remainder  were  purchased  for 
his  account  by  Mr.  James  D'Wolf  Jun.;  and  at  the  same  time 
he  was  indebted  to  Mr.  James  D'Wolf  Jun.  a  considerable 
amount. 
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Mr.  George  D*Wolf  also  testified  that  the  sugars  to  be  ship- 
ped were  to  oe  on  his  account,  and  not  on  that  of  the  piaintiiT 
ifi  error^that  the  agreement  with  Mr.  James  D'Wolf  was  that 
the  proceeds  of  the  negotiation  of  the  advance  should  be  re- 
mitted to  him,  and  upon  this  verbal  agreement,  Mr.  James 
D'Wolf  granted  his  signature  to  the  letter  of  the  15th  of  No- 
vember 1825.  Mr.  James  D'Wolf  afterwards  wrote  to  the 
witness,  that  he  should  decline  to  make  the  shipment  an  ques- 
tion, until  he  should  receive  the  remittances  agreed  upon. 
When  the  letter  was  first  presented,  Mr.  James  D'WoUT  de- 
'A:lined  signing  it,  deferring  it  to  the  next  morning,  when  he  should 
see  Mr.  Bull;  and  it  was  signed  the  next  morning.  That  the 
letter  or  memorandum  of  agreement,  had  for  its  sole  object 
Xh€  shipment  of  the  sugars  to  Marseilles,  that  market  being 

Preferred  to  New-York;  and  to  place  in  the  hands  of  Mr.  James 
>'Wolf  Jun.  the  proceeds  of  the  bills,  in  order  to  further  the 
shipment;  and  not  with  reference  to  accounts  existing  between 
him  and  the  plaintiff  in  error;  and  that  the  plaintiff  in  error, 
knew  the  defendants,  and  particularly  Mr.  Belknap,  in  the 
transaction  as  stated. 

.  Mr.  George  D'Wolf  also  stated  in  his  evidence,  that  he  did 
^  not  know  that  Mr.  Belknap  was  acquainted  with  the  circum- 
stance that  the  proceeds  ot  the  bills  were  to  go  to  the  plain- 
tiff in  error;  or  with  the  state  of  accounts  between  him  and 
Mr.  James  D'Wolf  junior. 

Evidence  was  also  given  to  show,  that  the  plaintiffs  below 
carried  on  business  in  Marseilles,  in  France,  and  that  all  of 
the  said  parties,  with  the  exception  of  Mr.  Belknap,  were  na- 
tive subjects  of  France;  and  that  Mr.  Belknap  was  a  native 
citizen  of  the  United  States,  had  resided  some  years  in  France, 
and  now,  always  considering  Boston  as  his  home,  resided  in 
Boston;  where  he  lodged  in  a  boarding-house,  in  which  he 
hired  rooms  by  the  year ;  and  was  understood  to  pay  taxes  in 
Boston;  his  letters  of  business  were  addressed  to  Uostbn;  and 
he  was  absent  from  there  in  the  United  States,  occasionally, 
for  the  purposes  of  transacting  business  for  the  firm  in  Mar- 
^illcs. 

Soon  after  the  negotiation  of  the  15th  November,  Mr.  George 
D'Wolf  became  insolvent,  and  at  the  time  of  his  failure  he 
was  largely  indebted  to  the  plaintiff  in  error.  Being  thus 
embarrassed  he  addressed  to  Mr.  Belknap  the  following  let- 
ter:— 

Bristoly  B.  I  9.7th  December,  1825. 

M.  A.  E.  Belknap. 
Dear  Sir, 

I  am  in  receipt  of  yours  of  the  23d  instant,  and  note  its 
rontenta.  Owing  to  my  embarrassments,  the  Magnet  which  1 
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bud  wrote  you  would  proceed  to  New- York  to  take  the  sugars, 
which  Mr.  James  D'Wolf  junior  wus  to  ship  to  your  house  in 
Marseilles,  will  not  go  on.  You  are  therefore  at  liberty  to  make 
any  arrangements  with  him  you  may  think  proper,  for  the  in- 
terest of  all  concerned.  I  am  extremely  sorry  that  you  met 
with  an  accident  to  prevent  your  visiting  me,  as  it  would  have 
afforded  me  much  pleasure  in  seeing  you. 
Believe  me  very  truly  your  friend, 

Qeoroe  D'Wolf. 

Which  ietter  was  upon  the  9,7th  day  of  December  1825 
shown  to  the  plaihtiff  in  error,  by  Mr.  Belknap;  and  a  copy  of 
the  same  was,  upon  the  3d  of  January  1826,  delivered  to  him 
enclosed  in  the  lollowing  letter 

Netd'Forkj  January  3d  1826.  • 

Mr.  James  D'Wolf  Junior,  New-York, 

Sir— I  enclose  you  a  copy  of  a  letter  which  I  yesterdav 
received  from  Mr.  George  D'Wolf,  of  Bristol  Rhode  Island. 
In  pursuance  of  the  authority  given  me  by  him,  I  shall,  with- 
out delay,  engage  and  provide  a  vessel,  on  board  of  which  I 
shall  require  you  (according  to  your  contract  of  the  15th  No- 
vember last,)  to  ship  for  account  of  Mr.  George  D'Wolf  five 
hundred  boxes  white  Havana  sugar,  consigned  to  Messrs.  Ra- 
baud,  Brothers  fic  Co.,  Marseilles. 

Your  obedient  servant, 

A.  £.  Belknap. 

On  the  4th  January  1826,  Mr.  Belknap  addressed  the  plain* 
tiff  in  error,  in  the  following  terms : — 

NeW'Vorkj  January  4th  1826. 
Mr.  James  D'Wolf  Junior,  New- York. 

Sir — In  pursuance  of  Ih'e  notiee  I  gave  you  in  my  letter  of 
yesterday,  I  have  engaged  the  American  brig  Quito,  Captua 
Wing,  now  lying  at  Fly  Market  wharf,  in  this  city,. for  the  pup- 
pose  of  receiving,  on  freight,  for  Marseilles,five  hundred  boxes  of 
white  Havana  sugar.  The  Quito  is  a  good  staunch  vessel,  and  is 
now  ready  to  receive  the  sugar.  I  therefore  require  you  to  ship 
on  board  of  her  for  account  of  Mr.  George  D'Wolf,  of  Bristdi 
R.  L  five  hundred  boxes  of  white  Havana  sugar,  consigned  to 
Messrs.  Rabaud,  Brothers  &  Co.  of  Marsdlles,  according  to 
your  contract  of  15th  November  last.  Herewith,  is  a  copy  of 
a  letter  I  addressed  to  Mr.  George  D'Wolf,  on  the  25d  of  De- 
cember last,  his  answer  to  which  I  showed  you  yesterday;  at 
the  same  time  I  gave  you  a  copy  of  it.  If  you  prefer  to  sidp 
the  sugar  in  any  vessei  other  than  the  Q#to,  I  have  no  objec- 
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tion,  provided  you  will  designate  the  vessel,  and  give  notice  to 
xne  immediately,  and  make  the  shipment  without  delay. 
Your  obedient  servant, 

A.  E.  Belknap. 
To  this  letter  the  plaintiff  replied  as  follows: —  . 

New-York^  January  5th  1826. 

Mr.  a.  E.  Belknap. 

Sir — In  answer  to  your  letter  of  the  4th  instant,  I  have  mere- 
ly to  say,  that  whenever  Mr.  George  D'Wolf,  or  any  person 
authorized  by  him,  will  pay  me  for  five  hundred  boxes  of  Ha-^ 
vana  sugar,  I  will  ship  the  same,  consigned  to  Messrs.  Ra- 
baud,  Brothers  Sc  Co.,  at  Marseilles. 

Your  obedient  servant, 

James  D'Wolf  Jun. 

Evidence  w^is  also  given,  that  the  brig  Quito  was  engaged 
early  in  January  18^6  by  Mr.  Belkn?ip  to  carry  the  sugar  to 
Marseilles,,  that  she  was  a  competent  vessel  for  the  purpose, 
and  that  the  freight  to  be  paid  for  the  transportation  of  the 
sugar  was  the  usual. and  customary  charge  for  the  same. 

The  plaintiffs  in  error  objected  at  the  trial  to  the  reading  of 
the  later.of  27th  December  1825,  from  George  D'Wolf  to  Mr. 
Belknap,  which  objection  was  overruled  by  the  Court. 

On  the  part  of  the  plaintiffs  in  error,  at  the  trial  of  the  cause 
before  the  Circuit  Court,  Frederick  G.  Bull  was  introduced  as 
a  witness,  whose  testimony  is  stated  in  the^  bill  of  exceptions 
to  have  been  given  as  follows : — 

.  That  he  is,  and  for  nine  years  past  has  been,  -  a  confidential 
clerk  in  the  employment  of  the  said  James  D'Wolf,  junior; 
that  he  was  present  at  (he  counting-room  of  the  said  defend- 
ant on  the  15th  day  of  November  1825,  when  the  interview 
mentioned  and  described  in  the  said  deposition  of  the  said 
George  D'Wolf  took  place,  between  the  said  George  D'Wolf, 
the  said  Andrew  E.  Belknap,  and  the  said  James  D'Wolf, 
junior;  that  the  said  George  D'Wolf  and  Andrew  E.  Belknap 
came  into  the  counting-room  on  said  15th  day  of  November  in 
company,  and  were  conversing  together;  that  they  there  found 
the  said  James  D'Wolf,  junior,  and  the  witness;  that  after 
some  little  time  had  ekipsed,  the  said  James  D'Wolf,  junior, 
and  the  witness,  withdrew  into  an  inner  apartment  or  adjoin- 
ing room,  and  were  in  a  few  minutes  followed  by  the  saicf 
George  D'Wolf,  and  the  said  Andrew  E.  Belknap;  that  while 
the  said  Andrew  E.  Belknap  and  the  said  George  D'Wolf 
Were  in  conversation,  the  latter  addressed  a  question  to  the  said 
James  D'Wolf  asked  him  how  much  five  hundiwd. 
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boxes  of  sugar  would  bring,  or  amount  to,  at  some  specified 
price;  that  the  said  James  D' Wolf,  junior  turned  to  the  wit- 
ness, and  asked  him  to  make  the  calculation;  that  the  witness 
did  make  a  hasty  calcuJation,  and  gave  fbr  answer,  about  se- 
venteen thousand  dollars;"  that  he. heard  no  proposition  madSe 
by  the  said  James  D'Wolf,  junior,  to  the  said  Andrew  E.  Bel- 
knap, nor  by  the  said  Andrew  E.  Belknap  to  the  said  James 
D'Wolf,  junior,  nor  any  conversation  between  the  said  Belknap 
and  the  said  defendant  of  any  importance,  although  he  thinks 
that  the  said  defendant  did  speak  to  the  said  Belknap  pnce  or 
twice  during  the  said  interview ;  that  the  said  James  D* Wolf, 
junior,  appeared,  so  far  as  the  witness  Observed,  to  take-  little 
or  no  interest  in  the  conversation  or  business  which  was  going 
forward  and  taking  place  between  the  said  George  D'Wolf  and 
the  said  Andrew  E.  Belknap;  that  during  the  time  of  said  con- 
versation and  interview,  (which  occupied  not  more  than  ten  or . 
fifteen  minutes,)  the  said  James  D'Wolf,  junior,  left  the  count- 
ing-room for  a  short  time  and  returned ;  that  the  said  James 
D'Wolf,  junior,  is  in  the  habit  of  communicating  all  matters 
of  business  to  the  witness,  and  consulting  him  concerning  the 
same,  and  the  witness  does  not  think  it  at  all  probable,  that  thq 
said  James  D'Wolf,  junior,  would  have  made  any  contract  or 
agreement  with  the  said  Andrew  E.  Belknap,  either  at  that 
time  or  any  other,  without  the  knowledge  of  the  witness;  that 
the  said  James  D'Wolf,  junior,  during  part  of  the  time  of  the 
said  interview,  was  walking  about  his  counting-room,  while 
the  said  George  D'Wolf  and  the  said  Andrew  E.  Bc;)knap 
were  conversing  together,  and  at  one  time  came  up  to  the  wit- 
ness and  addressed  some  remarks  to  him;  that  the  witness  w^s 
writing  at  the  desk,  and  occupied  in  his  own  afiairs  of  bust- . 
ness,  and  did  not  pay  very  particular  attention  to  the  conver* 
sation  of  the  said  parties;  that  the  defendant  and  Belknap 
might  have  conversed  on  the  subject  of  the  sugar  without  the 
witness  knowing  it;  and  the  witness  would  not  undertake  to 
say  that  an  agreement  by  the  said  defendant  with  the  said 
plaintiff  might  not  have  been. made  without  the  knowledge  of 
the  witness;  that  the  witness  does  not  know,  that  the  said  An- 
drew E.  Belknap  knew  that  the  proceeds  of  said  bills  were  to. 
have  been  remitted  to  the  said  defendant,  by  the  said  George 
D'Wolf,  before  the  said  defendant  was  bound  to  ship  the  said 
sugar;  that  the  said  George  D'Wolf  was,  on  tHe  15th  day  of 
November  1825,  and  for  a  long  period  anterior  thereto,  and 
ever  since  has  been,  largely  indebted  to  the  said  James  D' Wolf^ 
junior;  that  the  sum  of  thirteen  thousand  dollars,  for  and  on 
account  of  the  five  hundred  boxes  of  sugar  mentioned  in  the 
said  deposition  of  George  D'Wolf,  was  never  paid  by  the  said 
George  to  the  said  defendant,  aiid  nevei^ame  into  his  handa^: 
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thai  George  D'Tfolf  did^  on  or  about  the  9Sd  day  ^  November 
18£5,  remit  to  the  defendant,  his,  George  D'WplTt,  draft  far 
$ix  thousand'  dollars,  on  Isaac  Clapp,  of  Boston,  at  three  days' 
sight,  and  a  check  upon  the  United  States*.  Branch  Bank  at 
.New-Y6rk,  for  one  thai^aand  dollars;  which  said  drcjft  and  cheek 
were  bothpaid^  and  the  amount  thereof  received  by  the '  said 
James  jytf^tlf,  junior;  that  the  said  George  D 'Wolf  did  also, 
.shortly  after,  transmit  to  the  defendant,  his,  the  said  Geotgc 
D'Wolf 's  draft  upon  the  said  Isaac  Clapp,  at  thirty  days'  sight, 
for.  sevenlhousand  dollars,  which  was  received  by  the  defend- 
ant, but  was  never  paid,  either  by  the  acceptor,  the  said  Isaac 
Clapp^  or  the  drawer,  the  said  George  D'Wolf;  but  the  6ame 
was  protested  for  non-payment,  and  still  remains  due  and  unt 
paid. 

The  counsel  for  the  defendant  below,  then  offered  to  prove  by 
Mr.  Bull,  that  there  was  an  express  understjinding  and  agree- 
ment between  the  defendant  and  George  D'Wolf,  at  the  time 
the  ssud  letter  of  the  15th  of  November  was  signed  by  the  de- 
flendant,  that  the  latter  should  furnish  the  defendant  yith.  the 
funds  necessary  for  the  purchase  of  said  sugar,  before  the  said 
defendant  would  be  under  any  obligation  to  ship  the  same. 

This  testimony  was  not  permitted  to  go  to  the  j^ry;  the 
Court  stating  that  "  the  defendant  below  could  offer  no  testi- 
inony  to  the  jury,  of  any  arrangement  between  him  and  George 
D'Wolf  relating  to  the  funds  foV  the  payment  for  the  sugar, 
unless  it  should  also  appear  that  Mr.  Belknap  was  party  thereto, 
or  that  the  same  was  brought  to -his  knowledge."  The  counsel 
for  the  defendant  below  excepted  to  this  opinion.  - 

The'  defendant  below  also  gave  in  evidence  on  the  trial,  the 
following  letter,  containing  matter  contradictory  to  the  testi- 
mony of  George  D'Wolf. 

BostoUj  November  1825. 
Mr.  James  D'Wolf,  Junior. 
Dear  Sir, 

I  send  you  my  draft  on  Mr.  Clapp  for  86000,  at  three  days* 
•sight,  as  he  cannot  get  any  drafts  or  checks  on  New- York, 
having  tried  all  the  banks  and  brokef  s ;  he  has  not  sold  the  ex- 
change, or  any  part  of  it  as  yet,  but  thinks  he  can  in  thtee  or 
four  day?.  Last  sales-  19i  cents ;  money  very  scarce ;  the  New- 
Yorkers  have  sent  on  a  great  deal  of  paper ;  banks  stopt  dis- 
counting. He  will  remit  you  the  balance  as  soon  as  ht  sells, 
then,  if  a  draft  can  be  procured;  or  otherwise  will  authorize. 
Tou  to  draw  on  him  for  the  balance.  I  enclose  a  check  on  the 
Branch  for  glOOO,  making  87000  which  credit  this  ,  account. 

I  w  yoUr  frienid  and  obedient  servant, 

•   •  George  D'WbLF. 
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The  case  was  argued  by  Mr.  Ogden  and  Mr.  Jonathan  Pres- 
cott  Hall  for  the  plaintiff  in  error,  and  by  Mr.  Webster  and 
Mr.  Charles  C.  King  for  the  defendants.* 

*  The  following  charge  was  deHvcrtd  by  Mr.  Juttiee  Tboicpsov  to  the 
juiy— 

This  ca!ie  is  of  considerable  importance  in  point  of  amount,  and  may  be 
considered  as  a  struggle  between  two  innocent  parties  to  throw  off  from 
their  own  shoulders  a  loss  which  must  fall  upon  one  or  tlie  other,  by  reason 
of  tlie  failure  of  George  D'Wolf.  In  such  cases,  it  is  reasonable  to  expect 
that  each  pkity  will  urge  with  great  zeal  the  points  relied  on  to  effect  his 
object. 

It  has  been  distinctly  stated  by  the  counsel,  that  situated  as  this  cause  is, 
it  is  not  probable  that  a  decision  here  will  put  an.  end  to  the  controversy,  but 
that  it  will  be  carried  to  the  Supreme  Court  of  the  United  States;  and  to 
enable  the  parties  to  avail  themselves  of  .their  rights  in  this  respect*  and  to 
take  exceptions  to  the  opinion  I  may  express,  it  may  be  necessary  forme 
not  only  to  be  explicit,  but  to  repeat  in  some  measure  wliat  1  have  already 
had  occasion  to  say  in  disposing  of  the  motion  for  a  nonsuit. 

The  result  in  the  present  case  will  depend  principally  upon  the  question» 
of  law  which  are  involved,  and  with  which  you  have  no  concern.  Some  of 
these  questions  are,  howeven^  so  connected  with  facts  which  it  is  your  pro* 
vi|)ce  to  decide;  and  for  the  purpose  of  enabling  the  parties  to  avail. them- 
selves of  whatever  exceptions  they  may  have  to  take,  many  remarks  maybe 
niade  in  the  cwirsc  of  my  charge  to  you,  whicli,  in  strictness,  are  hot  to  be 
addressed  to  a  jur^. 

'  The  first  question  arising  is,  whether  the  plaihtfffs  have  shown  them- 
selves entitled,  under  the  Constitution  and  LaVs  of  the  United  States,  to 
come  into  this  Court  to  prosecute  their  action.  It  has  not  been  denied  but 
thut  all  the  plaintiffs  except  Bejknap  are  aliens,  and  have  a  right  to  bring 
their  suit  in  this  Court.  The  declaration  avers,  that  Belknap  is'a  citizen  of 
die  state  of  Massachusetts,  and  it  is  contended  on  the  part  of  the  defendant, 
tliat  this  averment  has  not  be^n  proved. 

From  the  evidence,  it  appears,  that  Belknap  was  either  bom  iii  Boston, 
or  removed  there  with  his  father,  at  a  very  early  age,  from  Ncw-llampshite, 
and  continued  to  live  in  Boston  until  he  went  to  France,  where  he  reipained 
ten  or  twelve  years,  when  he  returned  to  Bo^on.  That  he  is  an  unmarried 
man,  liaving  no  family  ;  hvcs  at  lodgings;  has  rooms,  as  one  of  the  witnesses 
undeistoo<i,  hhxjd  by  the  year,  and  is  there  about  two-thirds  of  the  time. 
The  residue  of  Uie  time  he  is  absent  on  business  of  the  firm  of  which  he  is 
a  partner,  princi]>a]ly  in  NeWfYork  and  Philadelphia,  and  other  cities  of  the 
U  nited  States.  One  of  the  witnesses  testified,  Uiat  on  one  occasion  he  went 
witJi  him  to  town  meeting  to  vote  at  an  election,  he  did  not  see  him  vote, 
but  understood  he  went  there  for  that  purpose.  All  the  witnesses,  in  answer 
to  the  general  question,  where  was  the  home  of  Belknap,  say  it  was  at 
Boston;  tliat  they  should  address  him  at  that  place  as  his  place  of  rendenoe 
if  they  did  not  know  of  his  absence.  That  letters  from  abroad  are  addressed 
to  liim  at  that  place.  These  are  the  leadine*  and  principal  facts  lii  evidence 
as  to  Belknap's  being  a  citizen  of  Massachusetts.  That  he  is  a  citizen  of 
the  United  States  cannot  be  questioned ;  and  if  a  citizen  of  any  particular 
statCf  '-within  the  sense  and  meaning  of  the  Constitution  and  Law,  it  must 
be  of  Massachusetts.  No  evidence  has  been  offered  to  raise  a  doubt  on 
this  point  Whenever  absent  from  Boston  it  was  temporarily,  and  on  the 
business  of  the  plaintiffs ;  and  to  deprire  an  American  titiaBcn  of  .the  right 
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Mr.  Hall  and  Mp.  Og;den  for  the  plaintiff  in  error. 
The  defendants  in  error  brought  an  action  of  assan^sit  in 
the  Court  below,  against  the  plaintiff  in  error,  founded  upon  a 

of  suing  in  this  Court,  on  the  ground  of  his  not  being  a  citizen  of  any  parti- 
cular state,  there  ought'  to  be  very  strong  evidence  of  his  being*  a  mere  wan- 
derer without  a  honiQ.  B(^lknap  does  not  appear  to  stand  in  this  situation. 
His  domicil,  his  home,  and  permanent  residence,  may,  with  the  greatest 
propriety,  be  said,  tp  be  in  Boston.  There  is  no  pretence  that  this  wa^^ 
nvcrely  colourable,  for  the  purpose  of  qualifying  himself  to  bring  this  ac- 
tion ;  and  to  deprive  him  of  that  privilege  would  be  extending  t^is  disa- 
bility beyond  tlie  reason  and  poHcy  of  the  law.  The  facts  in  relation  to 
Belknap  do  not  appear  to  be  in  dispute  so  far  as  I  have  understood  them ; 
jmd  if,  according  to  your  understanaing  of  the  evidence,  thciy  aip  as  I  have 
stated,  the  avei^nent  that  he  is  a  citizen  of  the  state  of  Masssachusetta  is 
aufBcicntly  proved. 

2.  Tne  heit  inquiry  relates  to  the  merits- of  the  cause,  and  embraces  tlie 
roain  question  upon  ^rhich  the  rights  of  the  parties  must  be  decide 

The  action  is  founded  on  a  special  coptract  alleged  to  huve  been  entered 
into  by  the  defendant,  and  which  he  has  not  complied  with.  The  dedaration 
contains  several  counts,  in  which  the  cause  of  action  b  in  some  resftects 
laid  in  diiferent  ways,  but  is  substantially,  that  the  defendant,  in  considera- 
tion that  Belknap  would  authorize  George  D'WoIf  to  draw  on  the  plain- 
tiffs for  one  hundred  tliousand  francs,  undertook  and  promised  to  ship  for 
account  of  George  D'WoIf,  on  board  such  vessel  as  he  should  direct,  five 
hundred  boxes  of  white  Havana  sugar,  consigned  to  the  plaintiffs  m  this 
cause,  accompanied  with  the  necessary  averments  and  allegations  of 
breaches.  And  the  great  question  is,  whetlierthis  contract  has  been  proved 
by  such  evid<uice  as  to  make  it  legally  binding  on  the  defendant 

Tlie  letter  of  the  15th  of  November,  1825,  frotn  Geor^  D'WoIf  to  the 
defendant,  'requesting  him  to  ship  for  his  account  five  hundred  boxes  of 
white  Havana  sugar,  consigned  to  the  plaintiffs,  and  underwritten  by  the 
defendant  '^^  agreed  to,"  is  the  principal  evidence  in  tliis  cause  to  estj[blish 
the  contract. 

It  is  said,  that  this  letter  under  the  statute  of  Frauds,  does  not,  on  its  face, 
contain  any  binding  contract  on  the  part  of  the  defendant,  and  that  the  de- 
fects cannot  be  supplied  by  parol  evidence.  Tliis  objection,  I  think,  can- 
not be  sustained.  The  first  question  to  be  settled,  and  which  is  matter  of 
fiict  for  your  dctermin^tibh,  is,  whether  the  arrangement  between  Belknap 
and  George  D'WoIf,  as  to  tlie  authority  to  draw  on  the  house  in  Marseilles 
on  the  shipment  and  ponsifi^nment  of  five  hundred  boxes  of  sugar,  and  the 
undertaking  of  the  defenojant,  were  made  and  entered  into  at  one  and  the 
same  time,  so  as  to  form  one  entire  transaction.  The  evidence  on  this  point 
riests  principally  on  the  deposition  of  George  D.'Wolf.  For  althoug^h  Mr. 
Bull  did  not  hear  the  defendant  assent  to  the  arrangement,  yet,  from  his  own 
statement,  such  an  omngemcnt  or  contract  miglit  have  been  entered  into 
by  the  defendant  without  his  hearing  it ;  it  is,  Uierefore,  most,  but  a  ne- 
gative kind  of  evidence,  and  ought  not  to  outweigh  the  positive  testimonv 
of  George  D'WoIf,  unlcss,Ue  is  discredited  iji  some  way,  of  which  you  wilt 
judge.  His  tcstltnony  is  in  writing,  and  will  be  submitted  to  the  jury  when 
ihey  withdraw  td  make  up  thqu*  verdict.  They  will  read  and  judge  for 
themselves.  I  understood  him  to  say,  that  the  defendant  was  with  him 
when  they  first  met  in  Wall  street,  and  hud  some  conversation  about  the  au- 
tliority  to  draw;  and  the  ibrpment  of  tlic  sugar,  he,  Ueoi;ge  D'WoIf^  thciv 
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8j>etial  agreetnent ;  thfey  are  therefore  bound  to  prove  the  cou- 
tl'act  stated  in  the  declaration,  expressly,  as  laid.  This  is  a  car- 
dinal rule  in  pleading,  w^rton.  Z.  .Ray.  735.  Hockin  vs.  Cooke, 

stating  to  Belknap  that  he  had  between  three  and  four  hundred  boxes  of 
the  sugar  then  in  the  defendant's  possession  ;  that  a  time  was  appomted  to 
meet  at  tlie  defendant's  countingihouse  to  negotiate  further  on  the  sub- 
ject ;  that  such  meeting  did  take  place,  and  the  agreement  then  concluded* 
as  contained  in  the  letter  of  the  15th  of  November,  1825.  The  consideratiQn 
fot  this  undertaking  was  the  authority  given  by  Belknap  to  George  D'Wotf, 
to  draw  on  the  plaintiffs  for  a  hundred  thousand  francs.  This  consideration, 
it  is  true,  although  fully  proved,  is  not  ezpres^d  in  the'  written  tontract. 
And  one  question  is,  whether  it  can  be  supplied  by  parol  evidence ;  and  I 
think  it  may,  if  the  undertaking  of  the  defendant  'was  entered  into  at  the 
same  time  witli  that  between  Belknap  and  George  D'Wolt;  so  as  to  form  one 
entire  transaction.  This  evidence  does  not  in  any  manner  contradict  the 
written  agreement,  but  is  perfectly  consistent  with  it.  As  between  the 
plaintiffs  and  George  D'Wolf,  the  consideration  might  clearly  be  supplied 
by  parol  proof ;  and  if  the  undertaking  of  the  defendant  w'as  at  the  same 
time,  it  required  no  consideration  moving  froni  the 'plaintiffs  to  him  ;  the 
consideration  to  George  D'Wolf  was  sumcient  to  uphold  and  support  the 
contract  ^f  the  defendant.  The  undertuking  of  the  defendant  to  make  the 
shipment,  was  certainly  the  principal,  if  not  the  sole  consideration  upon 
which  Belknap  authorized  the  drafts  on  the  plaintiffs ;  for  Georgte 
D'Wolf  says  expressly,  that  he  does  not  believe  the  authority  would  have 
been  given  without  such  undertaking  by  the  defendant ;  so  that  it  might  be 
urged  with  great  force  that  tlie  whole  credit  was  given  and  rested  on  tlie 
engagement  of  the  defendant  to  make  the  shipment.  If  the  contract  of  the 
defendant -was  entered  into  at  the  counting-house  at  the  time  mentioned,  it 
is  of  no  consequence  that  the  letter  was  not  signed  until  the  day  after. '  This 
was  only  rcducing  to  form,  and  putting  into  the  shaj^e  agreed  upon,  and 
'consummating  the  arrangement,  and  would  have  relation,  as  between  these 
parties,  to  the  time  when  tlie  agreement  was,  in  point  of  fkct,  entered  in^. 

But  if  I  sliould  be  mistaken  in  this  view  of  the  evidence,  and  the  jury 
should  be  of  opinion  that  the  contract  between  Belknap  and  George  D'Wolf 
was  completed,  and  unconnected  with  the  eng^agement  of  the  defendant,  • 
befui-e  he  undertook  to  make  tlie  shipment  and  consignment,  then  the  evi- 
dence is  not  sufficient  to  mafaitain  the  present  action..  It  would  then  be  a 
collateral  undertaking  made  subsequent  ^o  the  principal  contract,  and 
would  require  some  other  consideration  than  that  which  supported  the  prin- 
cipal contract.  Whether  it  is  indispensable  tliat  sucH  consideration  sliould 
be  expressed  in  the  written  agreement  or  not,  it  is  unnecessary  to  decide, 
because  no  such  consideration  bas  been  proved,  if  it  was  admissible  to  sup- 
ply it  by  parol  evidence. 

3.  It  is  said  in  the  next  place,  that  the  plaintiffs  have  failed  in  establish- 
ing a  right  to  recover-  in  this  action,  by  reason  of  a  variance  between  the 
allegation  in  the  declaration  and  the  proof  in  sufiport  of  it,  in  nela^ion  to  the 
letter  of  advice  from  Belknap  to  his  copartnery,  apprising  them  of  his  hav- 
ing authorized  the  drafts.of  George  D'Wolf.  The  declanCtion  alleges,  that 
in  consideration  that  the  plaintiffs  would  authorize  George  D'Wolf  to  draw 
upon  them  for  one  hundred  thousand  francs,  the  defendant  undertook  and 
promised,  &c."  But  that  the  written  authority  shown  in  evidence  Was  in 
blank  a&to  the  sum  to  be  drawn,  and. that  in  this  consisted  the  variance. 

This  letter  being  in  blank,  cannot  be  set  up  as  a  variance  between  the 
allegation  and  the  proof.  The  declaration  does  not  state  thid  the  authority 
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4.71  i?.,  Sl4.  The  plalntiifs  must,  in  the  first  place,  prove  a 
promise  from  the  defendant  to  the  plaintiffs,  and  then,  any  con- 
sideriltion  of  benefit  to,  the  defendant,  or  of  injury  to  the  plain- 
tiff?, moving  between  the  parties j  will  sustain  the  promise.  (1 

It  is  admitted  by  the  learned  Judge,  in  his  charge  to  the  jurjr, 

'  was  in  writing,  or  refer  in  any  way  to  the  letter  in  qaestion;  and  George 
ly.Wolf  swears  that  he  was  authorized  to  draw  on  the  plaiDtiiTs  for  one 
hundred  tlmusand  francs.  I'hat  in  pursuance  of  such  authority  he  did  draw 
upon  them  for  that  sum,  and  his  bills  were  accepted  and  paid.  The  drafts 
which  accompanied  the  letter  of  advice  showed  the  amount^  and  the  biila 
having  been  paid^  the  blank  is  of  no  inipoilance  in  the  present  action. 

4.  The  next  inqui^  is,  whether  any  veBsel  was  designated  to  receive  the 
fugars  According  to  the  terms  of  the  agreement.  By  the  contract,  tlie  su- 
gars Were  to  be  shipped  on  board  such  vessel  as  George  D*Wolf  should  di- 
rect. He,  having  become  insolvent,  wrote  a  l«tter  \<i  Belknap,  authorizing 
hmi  to  make  arrangement  with  the  defendant  on  this  subject,  and  to  desig- 
nate the  vessel ;  which  he  accordingly  did,  and  gave  notice  thereof  to  the 
defendant,  and  demanded  th^  shipment  of  the  sugars.  This  was  amply  suf- 
ficient The  authority  reserved  to  George  D'WoU^  to  direct  in  what  vessel 
the  shipment  should  be  made,  was  for  his  bencfir,  which  he  might  waive, 
fete  was  not  bound  personally  to  designate  such  vessel ;  he  mi^ht  do  thitf  bv 
his  agent,  and  the  authority  given  to  Belknap  was  constitutmg  him  tu^ 
^gent  for  that  purpose  \  and  the  act  of  Belknap  in  this  respect,  was,  in  iudg- 
Bient  of  law,  the  act  of  George  D' Wolf  \  and  it  is  in  proof,  that  Uie  vessel 
designated  was  iii  every  respect  fitted  fbr  the  purpose.  Nor  was  any  ob- 
jection made -by  the  defendant  at  the  time  on  this  ground ;  but  he  declined 
making  the  shipment,  because  George  D'Wolf  had  not  furnished  him  with 
Itinds  to  purchase  the  sugars;  and  the  objection  that  the  vessel  was  not  de- 
ngnated  by  George  D'Wolf  cannot  how  be  set  up.  The  act  of  his  agent 
was  his  act,  and  the  evidence,  therefore,  fully  supports  the  contract  as  hod 
in  the  disolaration.  •  " 

5.  The  only  remaining  question  is  as  to  the  rule  by  which  the  damages 
.are  to  be  ascertained.  Uppn  this  subject  much  of  the  evidence  which  bat 
been  introduced  on  the  part  of  the  plaintifrs,  and  the  various  estimates  and 
calculations  which  have  been  submitted  to  the  iury,  may  be  entirely  laid 
aside,  according  to  the  view  which  I  have  taken  of  the  question.  I  concur  with 
the  defendant^  counsel  on  this  point,  that  the  measure  of  damages  must 
be  t^e  value  of  the  sugars  in  New-York,  at  the  time  of  the  breach  of  the 
contract  bv  thejdefendant,  in  refusing  to  make  the  shipment  according  to 
his  contract  If  this  was  a  question  between  George  D'Wolf  and  the 
plaintiffs,  for  settling  the  account  of  the  proceeds  of  the  sugars,  had  they 
been  shipped,  it  might  h&ve  required  the  application  of  different  principles. 
But  the  breach  of  the  contract  on  the  part  of  the  defendant,  consists  in  not 
making  the  sliipment  and  oonsig^itient  according  to  his  undertaking*  He 
di(f  not  undertake  to  deliver  the  sugars  to  the  plaintiffs  at  Marseilles.  He 
had  no  concern  with  the  transportation  or  the  expenses  incident  thereto.  If 
he  had  shipped  the  sugars  on  board  the  vessel  designated,  consigned  to  the 
plaintiffs,  his  contract  would  have  been  complied  with.  The  pUintiffi^  jire 
accordingly  entitled  to  recover  the  value  of  the  sugars  in  New-York»  at  the 
time  when  the  idefendant  was  bound  by  his  contract  to  make-  the  shipment. 
This  amount  the  jury  wiil-ascertno  from  the  evidence  that  has  been  ofiered 
themonfliatwbjeot         '  * 
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that  the  letter'*  from  Geo.  D'Wolf  to  the  defendant,  dated 
November  15th,  1825,  and  upon  which- the  latter  subscribed 
the  words  agreed  to, "  is  the  principal  evidence  in.  the  cause. 
This  letter,  we  say,  neither  proves,  nor  conduces  to  prove  the 
promise  laid  in  the  declaration.  In  the  first  place,  the  plain- 
tiffs are  not  partieM  to  the  contract  contained  in  the  writings 
and  it  is  a  general  rule,  that  no  person  can  maintain  an  action 
of  oimmpsitj  upon  an  agreement  to.  which  he  is  not  a  porfy  | 
for  in  such  case  there  can  be  no  contract  express  or  implied. 
Jordan  V8.  Jordan,  Cro.  EUz.  369.  Crow  vs.  Rogers,  1  Strmge, 
592.   Bourne  vs.  Mason,  1  Vent.  6. 

>  The  construction  to  be  put  upon  this  letter  is  matter  of  law, 
and  it  ought  not  to  pass  to  the  jury  without  explanation  from 
the  Court.  (1  T.  R.  172.)  This  agreement,  upon  its  face,  clearly 
purports  to  be  a  contract  between  Greorge  D'Wolf  upon  the 
one  part,  and  James  D'Wolf  jun.  upon  the  other.  The  words  of 
the  letter  are  to  be  explained  according  to  theirna/t/ra/  import  / 
and  we  are  not  to  go  in  search  of  conjectures,  in  order  to  extend 
them,  when  the  meaning  conveyed  by  the  terms  of  the  agree- 
ment is  evident,  and  leads  to  no  absurd  conclusion.  Chitty  on 
Com,  Mar,  vol.  3,  107.  Powel  on  Con.  title  "  liiterpretation." 
VatteVs  Z.  of  N.  224. 

An  express  contract  is  gathered  merely  from  the  words  of 
the  parties  themselves,  who  are  bound  to  know  the  meaning 
which  the  law  will  attach  to  express  words.  It  rests  on  no  un- 
certain inferences  of  the  ptobaok  meaning  of  the  parties ;  but 
#n  the  actual  declaration  of  intention,  made  in  direct  terms. 
Chitty  on  Com,  ^  Mar.  voL  3,  pages  3  and  4. 

The  letter"  judged  by  these  rules,  is  plainly  a  tiontract 
between  the  defendant  and  Geo.  D'Wolf,  resting  upon  a  consi- 
deration passing  between /Aem,  and  the  insertion  or  the  name/i 
of  the  plaintiffs  was  a  mere  direction,  as  to  whose  care  the  su- 
gar when  shipped  should  be  committed.  The  plaintiffs  are 
the  mere  agents  or  intended  bailees  of  Geo.  D*Wolf,  and  have 
no  apparent  interest  in  the  subject  matter  of  the  contract.  The 
agreement  is  placed,  by  the  terms  made  use  of,  entirely  under 
the  control  of  Geo.  D'Wolf  who  has  the  power  of  designat- 
ing a  vessel  to  receive  the  sugar.  He  is  a  party  in  fact,  and  a  party 
in  interest,  and  by  complying  with  the  terms  of  the  agreement 
imposed  upon  him,  he  would  have  the  right,  and  the  sole  right 
to  seek  an  enforcement  of  the  contract.  The  words  for  my 
account,"  contained  in  the  letter  prove  that  the  agreement  was 
not  made  ufith  nor  for  the  plaintiffs,  and  they  have* no  autho- 
rity for  bringing  an  action  in  their  own  names,  for  a  violation 
of  the  contract. 

This  position  may  be  supported  by  an  analogy  drawn  from 
bills  of  lading.   A  bill  of  lading,  expressed  in  the  #rdinary 
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form,  transfers  the  property  absolutely  to  the  consignee^  and 
he  becomes,  in  4egal  contemplation,  the  mvher  of  the  goods, 
put  if  words  are  made  use  of  in  the' bill  of  lading,  which  show 
that  the  property  of  the  shipment  remains  in  the  consignor, 
and  that  the  consignee  is  the  mere  agent  or  factor  of  the  con- 
signor ;  then  no  action  for  a  violation  of  the  contract  contained 
in  the  bill  of  lading,  will  lie  in  the  .name  of  the  consignee.  It 
must  be  brought  in  the  name  of  the  consignor.  If  the  Tights 
of  the  consignee,  arising  from  advances  made  .in  expectation  of 
the  consignment  are  violated,  he  has  no  remedy  upon  the  conr 
tracts  but  must  bring  trover,  or  go  into  a  Court  of  Equity.  Ev- 
ans V9.  Martlett,  12  Mod.  156.  diitty  on  Com,  ^  Afar.  vol.  3.  401. 
jL  2.  n.  5.  Potter  vs.  Lansing,  1  John.  215.  Davis  vs.  Jordan^ 
5  Burrowsy  2680.  Sargeant  .v*.  Morris,  S  B.  ^  ^.  277. 

The  action  must  be  brought  in  the  ^name  of  the  party  who 
has  the  legal  interest  in  the  subject  matter  of  the  contract;  and 
a  mere  equitable  right,  if. any  exist,  will  nqt  support  an  actios 
upon  an  express  agreernent  to  which  the  plaintifrs  are  not  par- 
ties. If  this  sugar  had  been  shipped,  it  would  have  been  ship- 
ped as  the  property  of  Geo.  D'Wolf^  who  would  have  been  lia- 
ble for  freight,  insurance,  and  commissions.  The  property  would 
have  been  at  his  risk ;  and  in  case  of  the  bankruptcy  of  the 
plaintiffs,  Geo.  D'Wolf  would  have  had  the  right  to  repay  te 
them  the  advance  received,  and  to  stop  the  goods  in  trandtvu 

**This  not  being  an  action  for  deceit  and  imposition,  but  on 
a  writttn  contract^  the  right  of  the  plaintiff  to  recover  is  mea- 
sured precisely  by  that  contract."  Tayloe  r«.  Riggs,  iPeters'a 
Reports  of  the  Decisions  of  the  S.  C.  1828,  post. 

2.  The  letter  upon  its  face,  is  plainly  a  contract  between  the 
defendant  and  Geo.  D'Wolf.  It  is  not  negotiable,  and  the. de- 
livery of  it*  therefore,  to  the  plaintiffs  by  Geo.  D'Wolf,  gives 
them  no  authority  to  maintain  an  action  upon  the  agreement  in 
their  own  names.  This  instrument  bears  no  analogy  to  a  bill 
of  exchange:  not  being  made  payable  in  money  and  containing 
no  operative  words  of  transfer.  It  is  a  mere  executory  agree- 
ment to  ship  merchandise,  and  if  valid  would  only  subject  the 
defendant  to  damages  for  its  violation,  as  between  the  original 
parties.  (Smith  vs.  Smith,  2  John.  240.  Jerome  vs.  Whitney,  7 
John.  321.  Cooledge  vs.  Ruggles,  15  Mass.)  If  this  letter  or  or- 
der had  been  for  the  payment  of  money,  but  drawn  in  its  pre- 
sent restricted  form,  it  would  not  have  entitled  the  plaintiff  to 
maintain  an  action  in  their  own  names  upon  the  acceptance  or 
special  contract.  No  instrument  in  the  form  of  a  bill  of  exchange, 
was  ever  lield  to  be  negotiable,  unless  in  some  substantial  form 
made  payable  to  order  on  the  face  of  it.  The  law,  as  laid  down 
in  the  case  of  Hill  vs.  Lewis,  (1  Salk.  133,)  has  always  been  ad- 
hered to.  (S^'Girard  v^-  Da  Costa  et  al.  1  ZW&w,  144.  Down- 
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ing  r)8.  Backentoes,  3  Cmnes,  137.  Stephen^  vs.  Hill^  5  fsp.  iV. 
F.  Cases,  247.  ) 

3.  This  letter  being  a  contract  between  Geo.  D'Wplf  and 
the  defendant,  is,  as  between  the  original  parties,  nudum pactumf 
for  the  want  of  mutuality  and  void.    George  D'Wolf  was  not 
bound  to  designate  a  vessel  nor  to  receive  the  sugkr;  and  it  is  - 
a  universal  rule  that  a  contract  cannot  bind  one  party  and  not  > 
the  other.  ^'A  promise  may  be  voluntary,  but  an  agreement  to  be  • 
binding,  must  contain  a  mt//tia/ engagement "  Lyon  vs.  Lamb, 
FeU^on  Mer.  Guar.  336.  ifioO.  M.  23.  Coke  LUt.  55,  a.  Doe  vs. 
Smith,  2  T,  R.  438.  Clayton  vs.  Jennings,  2  W.  B.  R.  706.  Payne 
vs.  Cane,  3  T.  R.  148.  Cooke  vs.  Oxley,  3  T.  R.  148.  Waine  vs. 
Warlters,  5  East^  16.  Kington  vs.  Phelps,  Peake's  N.  P.  Cos.  227. 
Tucker  vs.  Woods,  12/oAn.  190.  Parkhurstvtf.  Van  Cortland t^ 

1  John.  C;  /?.  282.  Jenkins  vs.  Reynolds,  3  Brod.  ^  B.  13.  Woods 
vs.  Edwards,  19  John.  21 1.  McLemore  vs.  PoweU,  12  Wheat.  557. 

2  Black.  Com.  447.  1  Fbnb.  Eg,  383,  n.  a.  vol.  3,  129.  4  T.  R. 
764-5.  7Rnd.  129-131.  7  Bro.  P.  C.  184. 

4.  But  if  the  agreement  be  not  void  for  want  of  mutuality; 
still  payment  of  the  value  of  the  sugar  to.  the  defendant,  is  a 
condition  precedent  to  his  undertaking  to  ship,  clearly  implied 
from  the  face  of  the  instrument,  and  should  have  been  averred 
in  the  declaration.  Chit.  Plea.  314-15.  1  Wm.  Sound.  320wo/«4 
attheend.  Com. Dig.  titU Pleader  C.  51,  1  r^i?.645.  7 Rnd.  121. 
1  Sound.  319-320.  1  East,  203,  208,  619.  Cowper  vs.  Andrews, 
Hobart,  41.  1  h.  Blade.  363. 

5.  The  contract  of  the  defendant  relative  to  the  shipment  of 
the  sugar  was  entirely  in  writing,  $ind  is  contained  in  the  letter 
of  November  15th  1825.  If  this  agreement  is  free  from  am- 
•biguity,  so  as  to  be  capable  of  a  sensible  exposition  from  its  own 
terms,  without  reference  to  extrinsic  matters,  (feAor«  the  instru- 
ment itself ;  then  no  parol  evidence  can  be  introduced  to  vary 
the  terms  of  the  agreement,  or  to  change  the  parties  thereto.. 
Clarke  vs.  Russell,  3  Ball.  421.  Gunnis  vs.  Erhart,  1  H.  Black. 
289.  Coker  vs.  Guy,  2  Bos.  fyPtdL  565.  Thompson  vs.  Ketchum, 
^Jokn.  146.  Gilpins  vs.  Consequa,  1  Pet.  R.  87.  Dean  vs.  Mason, 
4  Con.  R.  The  N.  Y.  Ins.  Co.  vs.  Thomas,  3  John.  Cos.  1.  Jackson 
vs.  Croy,  12/o^.427.  11  Mass.9.7.  SLBrow.  C%.219.  Peake'sEv. 
117.  Vandevoort  v^.  Col.  Ins.  Co.  2  Caines^  155.  Mumford  t;^.  . 
McPherson,  1  John.  Rep.  418-  Brigham  vs.  Rogers,  17  Mass. . 
Powell  vs.  Edmunds,  12  East,  10.  Jackson  vs.  Sill,  1 1  «/b^.  216. 
Parkhurst  vs.  Van  Cortlandt,  1  /.  C.  R.  283.  Hampshire  vs. 
Pierce,  2  Vez.  216.  Jackson  vs.  Hart,  12  John.  17.  Gr^t  vs. 
Naylor,  4  Cronch,  224. 

6.  But  if  there  is  any  doubt  upon  this  subject,  and  the  parol 
evidence  be  admitted  to  explain  the  agreement,  then  we  say, 
that  neither  the  parol  proof,  nor  "the  letter"  taken  in  connexion 
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urith  tb^  parof  proof,  can  sustain  the  plain ttffs'  declaration^!. 
Because  there  is  no  proof  upon  the  record,  that  the  defendant 
erer  made  the  promise  set  forth  in- the  declaration,  cither  to  or 
far  the  plaintiffs:  but  on  the-  contrary,  the  evidence  is  concltf- 
sire  that  the  very  prtnniae,  claimed  by  the' plaintiffs  to  have  been 
XBlide  to  them  and  for  their  benefit,  was  made  by  the  defendant 
to  George  D*Wolf,  and  for  his  benefit.  The  defendant  having; 
Moved  for  a  nonsuit  at  the  trial,  has  a  right  to  examine'  the  tes- 
tin^bny  upon  this  point  at  this  time,  in  the  same  manner  as  upon 
the  original  motion.  If  the  testimony  offered  in  evidence  by  the 
plaintiff,  be  insufficient,  in  point  of  law,  to  sustain  his  declara- 
tion, the  defendant  has  a  right  to  call  upon  the  Court  to  non- 
siiit  the  plaintiff.  Swift  vs.  Livingston,  ^John,  CaeeSy  IIS.  Cle- 
ments v^.  Benjamin,  l2Jokru  298.  PraU  vs.  Hull,  13  John.  298. 
Crookshank  vs.  Gray,  20  John,  350. 

9L  The  consideration  upon  which  the  defendant's  promise  was 
made,  is  entirely  different  from  that  set  forth  in  the  declaration, 
and  this  is  a  fatal  variance.  (King  vs.  Robinson,  Cro.  Eliz*  T9. 
Com.  Dig,  voL  1,  334,  titie,  action  upon  the  cast  upon  assumpsit.) 

3.  Were  there  any  doubt  upon  these  points,  the  defendant 
ought  to  have  been  permitted  to  remove  them  by  the  testimony 
of  Mr.  Bull.  If  it  be  contended  that  this  promise,  although  not 
made  directly  to  the  plaintiffs,  was  nevertheless  made  to  Geo. 
D* Wolf  for  xhm  benefit ;  then  the  testimony  offered  by  the  de- 
fendant at  the  trial,  oug^ht  to  have  been  received  to  contradict 
this  assertion. 

4.  But  the  promise  contained  in  the  letter,  if  made  to  Geo. 
D'Wolf  for  the  benefit  of  the  plaintiffs,  will  liot  sustain  thfe  de- 
claration, unless  he  can  be  considered  as  the  mere  agent  of  the 
plaintiffs ;  and  this  supposition  is  contradicted,  not  only  by  the 
words  of  the  instrument  itself,  but  by  the  plaintiffs'  own  witness. 
[The  counsel  here  referred  to  and  commented  on  the  following 
cases:  Button  vs.  Pool,  2/>r.  210.  Schcrmerhom  vs,  Vander- 
heyden,  1  John.  Rep,  p,  9.  Felton  vs.  Dickenson,  10  ]\tass.  287. 
Piggotl  vs.  Thompson,  3  Bos.  PttU,  149,  and  the  note,  Mar- 
tyn  vs,  Hynde,  Coitm.  437.  Com*,  of  Feltmakers  vs,  Davis,  (1  Bos, 
4r  PttO.  102.)  3  Saik.2S4.  Comb.  450.  3  T.  B.  757:  Chitt.  on  flea, 
vol  1,  P.  4.  Com,  Diges,  vol  1,  p.  309  ami  the  note  p.  ^  title  action 
upon  the  case  upon  assumpsit.^  Indeed  in  the  case  of  a  written 
contract  inter  partes^**  no  other  than  an  immediate  party  to  the 
instrument  itself,  can  maintain  an  action  iipon  it.  (Offley  vs, 
Warde,  1  Lev,  235.  Gilbey  r.v.  Coplev,  3  Ja^v,  139.  Salter  v*. 
Kingsley,  Car/*.  77.) 

If  Geo.  D'Wolf  was  the  agent  of  the  plaintiffs,  then  they  arc 
bound  by  his  acts,  and  iinist  place  the  proceeds  of  the  bills  of 
exchange  in  the  hands  of  the  defendant,  accor^ling  to  George 
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D 'Wolfs  express  promise,  before  he  will  be  under  any  obliga- 
tion to  ship  the  sugar. 

r.  No  vessel  has  ever  been  designated  by  George  D'Wolf,  on 
board  of  which  the  defendant  has  beea  required,  by  George  D' 
Wolf,  to  ship  the  sugar ;  and  until  such  designation,  no  right  of 
action  will  accrue  in  favour  of  any  person  against  the  defend- 
ant The  letter  of  George  D'Wolf  dated  December  27th,  1825, 
and  addressed  to  A.  £.  Belknap,  (relied  upon  by  the  counsel 
for  the  plaintiffs  to  prove  an  authority  in  Belknap  to  designate 
a  vessel  as  the  agent  of  George  D'Wolf,)  is  insufficient  for  that 
purpose.  It  gives  Belknap  no  such  authority;  and  besidesi 
George  D'Wolf  had  no  right,  legal  or  moral,  after  his  bank" 
ruptcy,  and  after  failing  to  place  funds  in  the  hands  pf  the  de- 
fendants, either  for  the  purchase  or  payment  of  the  sugar^ — to 
call  upon  him  to  ship  tiie  same,  consigned  to  the  plaintiffs  at 
Marseilles. 

8.  The  agreement  of  the  defendant  relative  to  the  shipment 
of  the  sugar,  if  made  with  the  plaintiffs  at  all,  was  collate- 
ral to  an  undertaking  on  the  part  of  G€K>rge  D'Wolf  that  he 
would  cause  the  sugar  to  be  shipped  by  the  defendant^  in  con- 
sideration of  an  authority  to  be  given  to  him  to  draw  bills  of 
exchange  upon  the  plaintiffs,  for  his  own  benefit  For  the  noii^ 
fulfilment  of  this  promise,  George  D'Wolf  was  and  is  liable, 
and  the  defendant's  undertaking  is  essentially  a  guarantee,  given 
in  aid  of  George  D'Wolf*s  credit,  or  for  the  performance  of 
an  act  which  he  was  bound  by  a  promise,  confessedly,  original, 


P'Wolf  has  never  been  exonerated,  and  the.d^endant's  under- 
taking is  collateral  to  that  of  George  D'Wolf^*  The  testimony 
of  the  plaintiffs  is  therefore  inadmissible  under  the  statute  of 
frauds,  to  prove  their  declaration  for  the  want  of  a  sufficient  me- 
morandum of  the  agreement  in  writing.  Whatever  doubts  may 
have  existed  upon  this  subject,  it  is  now  well  settled,  that  in 
cases  under  the  statute  of  29  Char.  2,  chap.  3,  sec  4(^1  N.  V. 
Revised  Laws  page  78,  chap.  44,  isfc  11)  the  consideratum  upon 
which  the  agreement  rests  as  well  as  the  pratniaeitsdf^  must  ap- 
pear upon  the  writing.  Wain  vb,  Warlters,  5  Ea^^  J6.  Lyon 
VB.  Lamb,  Fell,  on  Guar.  Saunders  vb.  Wakefield,  S  B.  ^  Jlld. 
595.  Jenkins  vs.  Reynold,  B.  Sf  Bmg.  p.  14,  Jean  vb.  Brink, 
3  John.  211.  Leonard  vb.  Vredenburg,  8  John.  27.  Stewart  vb* 
M'Givin,  1  Cow.  99.  Sloan  vb  Wilson,  4  Har.  ^  John.  322, 
Stephens,  Ramsay  &  Co.  vb.  Winn,  2  NoU  ^  M'Cord  S7S. 

*  Biickinyr  vs.  Damall,  2  L.  Bay.  1085.  Anderson  vs.  Havman,  1  ff.  B. 
120.  Gordon  tw.  Martyn,  Fitz.  302.  Matson  m.  Wharham,  2  T.  A  80.  Jones 
vs.  Ballard,  Chase  vs.  Day,  17.  John.  114.  Bulla's  P.  280.  c  281.  Jackson 
09.  Baynor,  12  291 


to  perform.  From 
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Mi*.  Webster  and  Mr.  king  for  the  defendants. 

1.  As  this  cause  is  brought  here  by  a  writ  of  error,  wc  appre- 
hend that  the  Court  wiH  not  go  into  an  examination  of  the 
weight  of  the  testimony.  The  verdict  of  the  jury  is  conclusive, 
that  t!he  defendant  made  the  agreement  stated  in  the  plaintiffs' 
declaration. 

It  is  unnecessary  now  to  inquire,  what  was  the  agreement  be- 
tween the  defendant  and  George  D' Wolf,  or  whether  that  agree* 
ment  could  be  enforced— and  it  was  equally  so  at  the  trial  un- 
less that  agreement  was  brought  home  to  the  knowledge  of 
Belknap,  so  as  to  become  a  part  of  the  defendant's  contract  with 
the  plaintiffs. 

3.  But  aside  from  the  verdict — The  testimony  proved  the 
Contract  as  laid  in  the  declaration.  If  we  put  the  case  upon  the 
\erbal  agreement  between  the  parties,  as  we  contend  that  we 
may,  (3  Dall,  300)  then  the  testimony  of  George  D'Wolf  clearly 
mad^  out  our  case.  The  letter  is  only  corroborative  of  the  vcr- 
'bal  agreement  If  we  go  upon  the  written  contract  as  contain- 
ed in  the  letter  of  the  1 5th  November  1825;  then  we  contend^ 
that  the  .written  agreement  is  in  its  terms  as  much  an  agree- 
ment with  the  plaintiffs  as  with  George  D'Wolf,  and  may  en- 
ure to  their  benefit  If  the  letter  had  not  expressed  that  the  su- 
gars were  to  be  shipped  for  die  account  of  George  D'Wolf,  the 
agreefltient  of  the  defendant  would  have  been  a  mere  undertake 
ing  with  the  plaintiffs. 

jBut,  for  the  purpose  of  this  action,  it  is  sufficient,  that  the 
ag^ement  contained  in  the  letter  of  the  15th  November,  was  in 
fact  made  and  entered  into  by  the  defendant  for  the  use  and  be- 
nefit of  the  plaintiffs.  That  it  was  so,  was  fiilly  proved.  They 
advanced  the  consideration  of  the  undertaking  in  the  faith  of 
its  being  performed;  and  the  defendant,  at  the  time  when  he 
signed  the  letter,  knew,  that  it  was  to  be  delivered  to  Mr.  Bel- 
knap, who  on  its  credit  would  authorize  George  D'Wolf  to 
.  draw  the  bills.        %  . 

It  was  not  necessary,  in  order  to  entitle  the  plaintiffs  to  main- 
tain their  action,  that  George  D'Wolf  should  have  been  a  mere 
agent  without  interest.  The  cases  cited  do  itbt  support  the  po- 
sition of  the  counsel.  The  rule  is,  that  if  the  promise  is  made 
to  A  for  the  -benefit  of  B,  from  whom  that  consideration  moves, 
the  law  will  intend  that  A  is  the  mere  agent  of  B.  (1  Com,  Dig. 
action  on  the  csLse  asstmipsit.  E  note^  Weston  vs.  Barker,  12 
Johi,  Rep.  276.  Lawsont;«.  Mason^  3  Crwtch^  492.) 

3.  The  main  question,  and  that  which  involves  the  merits  of 
th^s  cause,  arises  upon  that  part  of  the  charge  of  the  learned 
Judge,  in  which  he  instructed  the  jury  "  that  if  the  undertaking 
of  the  defendant  was  entered  into  at  the  same  time  with  that 
between  Belknap  and  George  D' Wolf,  so  as  to  form  one  entire 
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transaction,  then  the  considefation  of  the  defendant's  undertak- 
ing might  be  proved  by  parol." 

It  is  conceded  that  if  the  undertaking  of  the  defendant  was 
original,  and  not  within  the  statute  of  Frauds,  parol  evidence 
of  the  consideration  was  admissible.  If  the  consideration  be 
stated  in  connexion  with  the  written  agreement,  the  undertak- 
ing is  in  its  terms  direct  to  the  plaintiffs ;  and  nothing  more 
remains  to  be  supplied  by  parol  evidence.  But,  if  it  were  neces- 
sary, parol  evidence  was  admissible  to  prove  the  res  geata^  and 
purpose  of  that  letter  and  agreement.  Bateman  vs.  Phillips, 
15  East,  272.  7  Taunt.  295.  5  ffheat.  326. 

But  it  is  contended,  that  the  undertaking  of  the  defendant, 
(if  an  undertaking  to  the  plaintiffs,)  was  a  collateral  agree- 
ment within  the  statute  of  Frauds ;  and  that  the  consideration 
a9  well  as  the  promise,  must  be  in  writing,  in  order  to  be  bind- 
ing upon  the  defendant. 

Admitting  the  law  to  be  now  settled  by  the  English  cases^ 
as  we  say  it  ought  not  to  be,  we  contend,  that  if  the  general 
proposition  which  was  first  laid  down  by  Lord  Ellenborough 
in  the  case  of  Wain  vs.  Warlters,  can  be  maintained,  still  our 
case  cannot  in  any  view  of  it  be  brought  within  the  principle 
of  that  case. 

In  Wain  vs,  Warlters,  the  defendant  undertook  to  pay  the 
previously  subsisting  debt  pf  another  person,  upon  a  new  consi- 
deration ;  that  the  plaintiff  would  forbear  to  sue.  In  the  pre- 
sent case,  the  jury  have  expressly  found  that  the  an*angement 
between  Mr.  Belknap  and  Ueorge  D'Wolf,  as  to  the  authority 
to  draw  on  the  house  in  Marseilles,  on  the  shipment  and  con- 
signment of  the  sugar,  and  the  undertaking  of  the  defendant 
to  make  that  shipment,  were  made  and  entered  into  at  one  and 
the  same  time,  so  as  to  form  one  entire  transaction;  and  that 
the  authority  given  by  Mr.  Belknap  to  George  D'Wolf  to  draw 
on  the  plaintiffs  for  100,000  francs,  was  the  consideration  of  the 
entire  agreement  If  then  the  undertaking  of  the  defendant 
was  collateral  and  within  the  statute  of  Frauds,  it  was  simul- 
taneous with  the  original  undertaking,  and  supported  by  the 
same  consideration — and  upon  the  authority  qt  Leonard 
Vrcdenburgh,  (8  Johns.  Rep,  29,)  the  parol  evidence  of  the 
consideration  was  admissible.  Leonard  vs,  Vredenburgh  was 
decided  upon  deliberate  consideration,  and  has  been  followed 
and  confirmed  in  the  subsequent  cases,  (Bailey  vs.  Freeman, 
11  Johns.  Rep.  221.  Nelson  v«.  Dubois,  13  Johns.  Rep.  175,' 
and  it  is  regarded  as  settled  law  in  the  state  of  New-York. 

4.  The  undertaking  of  the  defendant  was  not  collateral  ki 
any  sense ;  but  was  an  original  undertaking,  exclusively  "his, 
and  need  not  have  been  in  writing. 

By  agreeing  to  ship  the  sugars  and  to  consign  them  to  the 
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plaintiffs,  on  the  account  of  Geo.  D'Woli^  the  defendant  did 
not  undertake  to  pay  any  debt  of  George  D'Wolf,  then  exist- 
ing, or  about  to  b6  created*  Th^  defendant  was  the  only  per- 
son who  undertook  «r  was  bound  to  make  the  shipment.  He 
did  not  engage  that  Geo.  D'Wolf  should  ship  the  sugars,  or 
that  he  would  ship  on  the  default  of  George;  but  he  assumed 
the  entire  and  exclusive  responsibility  of  providing;  and  ship- 
ping the  five  hundred  boxes,  according  to  the  terms  of  the  let- 
ter. 

5.  The  letter  from  George  D'WoJf  to  Mr.  Belknap,  dated 
at  Bristol  on  the  27th  December,  1828,  constituted  Mr.  Bel- 
knap the  agent  of  George  D'Wolf  for  the  purpose  ot  naming 
the  vessel',  on  board  of  which  the  defendant  was  to  make  the 
shipment  It  was  ih tended  as  an  authorization  for  that  pur- 
pose, and  was  regarded  'as  such  both  by  Mr.  Belknap  and  the 
defendant.  But  whatever  objections  might  have  been  made  by 
the  defendant,  either  to  the  sufficiency  of  that  authority,  or 
to  the  right  of  George  D'Wolf,  after  his  bankruptcy,  either  to 
name  the  vessel,  or  to  authorize  Mr.  Belknap,  or  any  other 
person  to  do  so,  they  were  waived  by  the  defendant  in  his  letter 
lb  Mr.  Belknap,  under  the  date  of  the  6th  of  January,  1826, 
wherein  he  puts  his  refusal  to  ship  the  sugars  on  the  single 
ground,  that  they  ha.d  not  been  paid  for. 

Mr.  JusUce  Story,  delivered  the  opinion  of  the  Court — 
Messrs.  Rabaud,  Brothers  &  Co.,  of  Marseilles,  brought  a 
suit  in  the  -Circuit  Court  of  the  southern  district  of  New-York, 
against  James  D'Wolf  jun.  (the  plaiiitifT.  in  error,)  to  recover 
damages,  for  not  shipping  them  500  boxes  of  sugar  on  account 
of.  one  George  D'Wolf,  according  lo  an  agreement  entered  into 
by  hita.  with  them.  The  declaration  contained  four  counts,  and 
in  each  of  them  the  substance  of  the  contract  stated,  is  that  the 
defendant,  in  consideration  that  one  Belknap  (one  of  the  part- 
ners in  the  house  of  Rabaud,  Brothers  &  Co.,)  would  authorize 
George  D'Wolf  to  draw  on  the  plaintiffs  for  100,000  francs, 
undertook  and  promised,  that  he  would  sliip  for  the  account 
of  George  D'Wolf,  on  board  such  vessel  as  he,  George  D'Wolf 
should  direct,  five  hundred  boxes  of  white  Havana  sugar,  con- 
signed to  the  plaintiffs  at  Marseilles.  The  dcclai  ation  then  pro- 
ceeds with  the  proper  averments,  and  breaches,  necessary  to 
maintain  the  action :  upon  the  trial,  under  the  general  issue, 
the  jurv  found  a  verdict  for  the  plaintiffs,  and  judgment  was 

g'lven  for  them  accordingly.  The  cause  now  comes  before  this 
ourt  upon  a  writ  of  error,  and  bill  of  exceptions,  taken  at  the 
trial. 

The  bill  of  exceptions  is  voluminous,  and  contains,  at  large, 
the  evidence  admitted  at  the  trial, <  as  well  as  the  charge  of  the 
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learned  Judge,  who  presided  at  the  trial.  It  is  unnecessary  to 
refer  to  that  evidence^  or  to  consider  its  nature  bearing  and  ex- 
tent, upon  which  so  ample  a  comment  has  been  inade  at  the 
bar,  except  so  far  as  it  applies  to  some  question  of  law  decided 
by  the  Court,  to  which  an  exception  has  been  taken.  The  whole 
facts  were  left  open  to  the  jury,  and  so  far  as  they  were  imper- 
fect, or  inconclusive,  the  defendant  has  had  the  full  opportunity 
of  addressing  his  views  to  the  jury,  and  they  have  round  their 
verdict  against  him. 

In  the  progress  of  the  trial,  a  letter  of  the  37th  December 
1825,  written  by  George  D'Wolf  to  Belknap,  was  offered  by  the 
defendants  in  evidence^  for  the  purpose  of  showing  an  author- 
ity from  George  D'Wolf  to  Belknap,  to  direct'  or  name  a  ves- 
sel to  the  defendant,  on  board  of  which  the  sugars  might  be 
shipped.  The  defendant  objected  to  its  admission,  and  the  ob^ 
jection  was  overruled.  This  constitutes  the  first  ground  of  er- 
ror, now  insisted  on  by  the  defendant.  We.are  of  opinion  that 
the  letter  was  rightly  admitted,  for  both  of  the  reasons  stated 
in  the  charge.  It  was  evidence  of  s^ch  an  authority;  and  the 
defendant  made  no  objection  to  it  at  the  time,  on  account  of 
any  insufficiency  in  this  respect ;  but  put  his  defence  by  his  Tet- 
ter of  the  5th  of  January  1826,  on  an  entirely  distinct  ground. ' 

After  the  evidence  for  the  plaintiffs  was  closed,  the  defend- 
ant moved  for  a  nonsuit,  which  motion  was  overruled.  THift 
refusal  certainly  constitutes  no  ground  for  reversal  in  this  Court. 
A  nonsuit,  may  not  be  ordered  by  the  Court,  upon  the  applica- 
tion of  the  defendant,  and  cannot  as  we  have  had  occasion  to 
decide,  at  the  present  term,  be  ordered  in  any  case  without  the 
consent  and  acquiescence  of  the  plaintifil^  Elmore  vs.  Gr)rmc8, 
ante^  page  469.  In  the  further  progress  of  the  trial,  upon  the 
examination  of  one  Frederick  G.  Bull^  a  witness  for  the  defend- 
ant, the  counsel  for  the  defendant  offered '  to  prove,  by  Bull, 
that  it  was  an  express  understanding  and  agreement  between 
the  defendant  and  George  D'Wolf^  at  the  time  the  letter  of  thei 
15th  November  1825  (which  will  be  hereafter  more  particular- 
ly noticed,)  was  sigqed  by  the  defendant;  that  the  latter  should 
furnish  the  defendant  with  the  funds  necessary  for  the  purchase 
of  the  sugar,  before  the  defendant  woujd  be  under  any  obliga- 
tion to  ship  the  same.  This  testimony  was  rejected  by  the 
Court,  unless  it  should ,  also  appear  that  Belknap  was  a  party 
thereto,  or  that  the  same  was  brought  home  to  his  knowledge. 
We  can  perceive  no  error  in  this  decision.  If  the  defendant  • 
had  entered  into  the  contract  with  the  plaintiffs,  stated  in  the 
declaration,  and  the  private  arrangeipent  made  between  the  de- 
fendant and  George  D'Wolf,  constituted  no  part  of  that  con- 
tract, and  was  unknown  to  them,  it  certainly  ought  not  to  pre^ 
judice  their  rights.  It  was  res  winter  oHos  acta;  and  bad.  no  le- 
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gal  tendency  either  to  disprove  the  plaintiffs'  case^  or  to  exo* 
nerate  the  defendant  from  his  liability. 

The  other  exceptions  are  exclusively  confined  to  the  charge 
given  to  the  jury,  upon  the  summing  of  the  Court,  upon'points 
of  law. 

Thelirst  objectioti  was  "to  the  suflRfci^ncy  of  the  evidence  to 
establish,  the  citizenship  of  Belknap,  as  averred  in  the  declara- 
tion. This  IS  now  waived  by  the  counsel,  and  indeed  could  not 
now  be  maintained,  because  it  has  been  recently  decided,  by 
this  Court,  upon  full  consideration,  that  the  question  of  such 
citizenship  constitutes  no  part  of  the  issue  upon  the  merits,  and 
must  be  brought  forward  by  a  proper  plea  in.  abatement,' in  an 
earlier  stsige  of  the  cause. 

The  great  question  upon  the  merits,  arises  upon  that  part 
of  the  charge,  which  relates  to  the  agreement  contained  in  the 
letter  of  the  15th  of  November  1825,  from  George  D' Wolf  to 
the  defendant,  and  the  accompanying  assent  of  the  latter,  with 
rrference  to  the  statute  of  Frauds. 

That  letter  is  in  the  following  terms.— 

New-Yorky  I5th  November  1825. 

Mr.  James  D^Wolf,  Juy* 

Dear  Sir  >— You  'will  ptease  ship  for  my  accounjt  on  beard 
such  vessel  as  I  shall  direct,  five  hundred  boxes  white  Havana 
sugar  consigned  to  Messrs.  Rabaud,  Brothers  8c  Co.  Mars^les^- 
and  oblige  your  friend  and  obedient  servant, 

(Signed)  Geqrgb  D*Wolf. 

Agreed  to,  (Signed)  James  D'Wol?,  Jun. 

Upon  this  part  of  the  case,  the  charge  was  as  follows: — **It 
is  said  that  this  let\er,  unddr  the  statute  of  Frauds,  does  not  pur- 
port on  its  face  to  contain  any  binding  contract  on  the  part  of 
the  defendant,  and  that  the  defects  cannot  be  supplied  by  parol 
evidence.  This  objection  I  think  cannot  be  sustained.  The 
first  question  to  be  settled,  and  which  is  hiatter  of  fact  for  your 
determination  is,  whether  the  arrangement  between  Q/elknap 
.  and  George  D'Wolf,  as  to  the  authority  to  draw  op  the  house 
in  Marseilles,  on  the  shipment  and  consignment  of  five  hundred 
boxes  of  sugar,  and  the  undertaking  of  the  defendant,  were  made 
and  entered  into  at  one  and  the  same  time,  so  as  to  form  one 
entire  transaction."  The  Judge  then  proceeded  to  sum  up  the 
evidence  on  this  point  and  added — "The  consideration  for  this 
undertaking  was  the  authority  given  by  Belknap  to  George 
D'Wolf,  to  idraw  on  the  plaintiffs  fdr  one  hundred'  thousand 
francs.  This  consideration,  it  is  true,  although  fully  proved, 
is  i^ot  expressed  in  the  written  contract  And  ofne  question  is, 
whether  it  can  be  supplied  by  paroL  evidence;  and  1  think  it 
may,  if  the  undertaking  of  the  defendant  was  entered  into  at 
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the  same  time,  with  that  between  Belknap  and  George^D'WoIf, 
so  as  to  fomi  one  entire  transaction.  The  evidence  does  not, 
-  in  any  manner,  contradict  the  written  figreemcnt ;  and  is  per- 
fectly consistent  with  it;  as  between  the  plaintiffs  and  George 
D*WoIf  the  consideration  might  be  clearly  supplied  by  parol 
proof ;  and  if  the  undertaking  of  the  defendant  was  at  the  same 
time,  it  required  no  consideration  from'  the  plaintiffs  to  him, 
the  consideration*  to  George  D'Wolf  was  sufficient  to  uphold 
and  support  the  contract  of  the  defendant^"  And  he  finally 
stated  if  he  was  mistaken  in  this  view  of  the  evidence  ^*and 
the  jury  should  be  of  opinion,  that  the  contract  between  Bel- 
knap and  George  D'Wolf,  was  completed,  and  unconnected 
with  the  engagement  of  the  defendant,  before  he  undertook  to 
make  the  shipment  and  consignment;  then  the  evidence  was 
not  sufficient  to  maintain  the  present  action.  It  will  then  be  a 
collateral  undertaking,  made  subsequent  to  the  principal  con- 
tract, and  would  require  some  other  consideration  than  that 
which  supported  the  principal  contract" 

The  question  then,  so  far  as  it  was  a  question  of  fact,  whe- 
ther the  defendant  did  enter  into  the  asserted  agreement  with 
the  plaintiffs  and  whether  it  was  a  part  of  the  original  arrange- 
ment, with  George  D'Wolf,  and  Upon  the  original  considers- 
lion  moving  from  the  plaintiffs,  was  before  the  jury,  and  they 
have  found  in  the  affirmative  The  question  oi  law  remains, 
whether  this  was  a  case  within  the  statute  of  Frauds,  so  as  to 
m*event  parol  evidence  from  being  admissible,  to  chai:ge  the 
defendant. 

The  statute  -of  Frauds  of  New- York,  is  a  transcript,  on  thLt 
subject,  of  tho  statute  of  29th  of  Charles  2,  ch.  3.  It  declares 
^^that  no  action  shall  be  broueht  to  charge  a  defendant  on  a 
special  promise  for  the  debt,  default  or  miscarriage  of  another, 
unless  the  agreement,  or  some  memorandum  or  note  thereof  be 
in  writing  and  signed  by  the  party,  or  by  any  one  by  him  au- 
thorized." The  terms  "collateral"  or  original"  promise,  do 
not  occur  in  the  statute,  and  have  been  introduced  by  Courts 
of  law  to  explain  its  objects  and  expound  its  true  interpretation. 
Whether  by  the  true  intent  of  the  statute,  it  was  to  extend  to 
cases  where  the  collateral  promise,  (so  called,)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same  consideration, 
moving  at  the  same  time  between  the  parties ;  or,  whether  it 
was  confined  to  cases,  where  there  was  already  a  subsisting 
debt  and  demand,  and.  the  promise  was  merely  founded  upon 
a  subsequent  and  distinct  undertaking;  might,  if  the  point  were 
entirely  new,  deserve  very  grave  deliberation.  But  it  has  been 
closed  within  very  narrow  limits  by  the  course  of  the  authori- 
.  ties,  and  seems  scarcely  open  for  general  examination;  at  least 
in  t\\o\Q,  states  where  the  English  authorities'have  been  fullj 
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recognised  and  adopted  in  practice.  •  If  A  agree  to  advance  B 
^  sum  pf  money,  for  which  B  is  to  be  answerable^  but  at  the 
same  tinie  it  is  expressed  upoii  the  undertaking,  that  C  will  do 
dome  act  for  the  security  of  A,  and  enter  into  an  agreement  with 
A  far  that  purpose;  it  would  scarcely  seem  a  case  of  a  mere 
collateral  undertaking;  but  rather,  if  one  might  use  the  phrase, 
a  trilateral  contract  The  contract  of  B  to  repay  the  money, 
is  not  coincident  with,  nor  the  same  contracTt  with  C  to  do  the 
act.  Each  is  an  original  promise,  though  the  one  may  be  deemr 
ed  subsidiary,  or  secondary  to  the  other.  'The  origin^  consi- 
deration flows  from  A,  not  solely  upon  the  promise  of  B  or  C, 
but  upon  the  promise  of  both,  diverso  inhdta^  and  each  becomes 
liabte  to'  A,  not  upon*  a  joint  but  a  several  original  undertaking. 
Each  is  a  direct,  original  promise,  founded  upon. the  same  con; 
fllderation.  The  credit  is  not  given  solely  to  either,butto  both; 
not  as  joint  contractorii,  on  the  same  contract,  but  as  sepi^rate 
contractors  upon  co-existing  contracts,  forming  parts  of  the  same 
general  transaction.  Of  that  very  nature  is  the  contract  now 
before  the  Court;  and  if  the  intention  of  all  the  parties  was, that 
the  letter  of  the  15ith  of  November  should  be  delivered  to  Bel- 
knap, as  evidence  of  the  original  agreement  between  all  the 

5)arties,  and  indeed  as  part  execution  ,  of  it,  to  bind  the  de- 
endant  not  merely  to  George  D'Wolf,  but  to  the  plaintiffs; 
(and -so  it  has  been  established  by  the  verdict;)  then  it  is  not 
very  easy  tp  distinguish  the  case  from  that  which  was  put. 
•  »But  assuming  that. the  true  construction  of  the  statute  of 
Frauds  is,  as  the  authorities  seem  to  support,  and  that  such  ft 
promise  would  be  within  its  purview^  it  remains  to  consider 
whether  the  arguments  at  the  bar  do  establish  any  error  in  the 
'Opinion  of  the  Circuit  Court. 

In  the  first  place,  there  is  no  repugnance  between  the  terms 
of  that  letter  and  the  parol  evidence  introduced.  The  object  of 
the  latter  was  to  establish  the  fact,  that  there  was  a  sufficient 
Consideration  for  the  agreement ;  and  what  that  consideration 
was,  and  also  the  circumstances  under  which  it  was  written, 
^8  explanatory  of  its  nature  and  objects.  Its  terms  do  not  ne- 
cessarily import,  that  it  was  an  agreement  exclusively  between 
George  D 'Wolf  and  the  defendant.  If  the  paper  was  so  drawn  up 
and  executed,  by  the  assent  of  aH  the  parties,  tor  the  purpose  of  be- 
ing delivered  to  Belknap,  as  a  Voucher,  and  evidence  to  him  of  an 
absolute  agreement  by  the  defendant  to  make  the  shipment,  and 
BO  was  in  fact  understood  by  all  the  parties  at  the  time ;  there  is 
nbthing  in  its  terms  inconsistent  with  such  an  interpretation. 
The  defendant  agrees  to  the  shipment  But  with  whom  ?  It  ill 
said  with  George  D' Wolf  alone;  but  that  does  not  necessarily 
follow,  because  it  is  not  an  instrument  in  its  terms  inter partea. 
If  the  parties  intended  that  it  should  express  the  jpint  assent 
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of  George  D'Wolf  and  the  defendant,  to  the  shipment,  and  it 
was  deliverable  to  Belknap  accordingly,  as  evidence  of  their 
joint  assent  that  it  should  be  made  upon  the  terms  and  in  the 
manner  stated  in  it,  there  is  nothing  which  contradicts  its  pro- 
per purport ;  and  it  is  then,  precisely,  what  the  parties  require 
it  to  be.  It  was  for  the  jury  to  say,  whether  the  evidence  dis- 
closed that  as  the  true  object  of  it ;  and  to  give  it  effect  ac- 
cordingly, as  proof  of  an  agreement  in  support  of  the  declara- 
tion. The  case  of  Sargent  tw.  Morris^  (3  fiarn.  ^  Aid,  9,77)  fur- 
nishes no  uninstructive  analogy  for  its  admission. 

In  the  next  place,  was  the  parol  evidence  inadmissible  to 
supply  the  defect  of  the  written  instrument,  as  to  the  consider- 
ation, and  res  gestse,  between  the  parties.  The  case  of  Wain  vs. 
Warlters,  (5  Eaat^  10,)  was  the  first  case  which  settled  the 
point,  that  it  was  necessary  to  escape  from  the  statute  of 
Frauds,  that  the  agreement  should  contain  the  consideration 
for  the  promise,  as  well  as  the  promise  itself.  If  it  contained 
it,  it  has  since  been  determined  that  it  is  wholly  inimaterial 
whether  the  consideration  be  stated  in  express  terms,  or  by  ner 
cessary  implication.  That  case  has  from  its  origin  encounter- 
ed many  difficulties,  and  been  matter  of  serious  observntion 
both  at  the  bar,  and  on  the  bench,  in  England  and  America. 
After  many  doubts,  it  seems  at  last  in  England,  by  the  recent 
decisions  of  Saunders  vs.  Wakefield,  (4  Barru  4*  •^Id,  595)  and 
Jenkins u«.  Reynolds,  (3  Brod.  8f  Bing,  14,)  to  have  settled  down 
into  an  approved  authority.  It  has  however  assumed  a  uniform 
recognition  in  America;  although  in  several  of  the  states,  and 
particularly  in  New- York,  it  has  to  a  limited  extent  been  adopt- 
ed into  its  jurisprudence,  as  a  sound  construction  of  the  sta- 
tute. On  the  other  hand,  there  is  a  very  elaborate  opinion  of 
the  Supreme  Court  of  Massachusetts,  in  Packard  vs.  Richard- 
son (17  Mass,  122,)  where  its  authority  was  directly  overruled. 
What  might  be  our  own  view  of  the  question,  unaffrcled  by 
any  local  decision,  it  is  unnecessary  to  suggest;  because  the 
decisions  in  New-York,  upon  the  construction  of  its  own  sta- 
tute, and  the  extent  of  the  rules  deduced  from  it,  furnish,  in  the 
present,  a  clear  guide  for  this  Court.  In  the  case  of  Leonard 
vs.  Vredenburgh,  (8 /oAw.  /?.  29.)  Mr.  Chief  Justice  Keht,  in 
delivering  the  opinion  of  the  Court,  adverting  to  the  fact  that 
that  case  was  one  of  a  guarantee,  or  promise  <^ollateral  to  the 
principal  contract,  but  made  at  the  same  time,  and  becoming 
an  essential  ground  of  the  credit  given  to  the  principal  or  direct 
debtor;  added, "  and  if  there  was  no  consideration  other  than  the 
original  transaction,  the  plaintiff  ought  to  have  been  permitted  to 
show  that  fact,  if  necessary  by  parol  proof;  and  the  decision  iu 
Wain  vs.  Warlters,  did  not  stand  in  the  way." 

One  of  the  points  in  that  case  was,  whether  the  parol  proof 
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of  the  consideration  was  not  iiiiproi>erly  rejected  at  the  trial ; 
aud  the  decision  of  the  Court  was,  that  it  ought  to  have  been 
admitted.  It  is  not  therefore,  as  was  suggested  at  the  argument, 
a  m^re  obiter  dictum,  uncalled  for  by  the  case.  It  was  one, 
though  hot  the  only  one  of  the  points  in  judgment  before  the 
Court.  The  same  doctrine  has  been  subsequently  recognised 
by  the  same  Court  in  Bailey  vs.  Freeman,  (11  Jobnt,  It,  221|} 
and  in  Nelson  vs.  Dubois,  (13  Johns.  E.  175.) 

It  does  not  seem  necessary  to  pursue  this  -subject  farther, 
because  here  is  a  clear  authority  justifying  the  admission  of 
the  parol  evidence,  upon  the  principal  of  the  local  jurispru- 
dence. It  seems  to  us  a  reasonable  doctrine,  founded  in  good 
sense  and  convenience,  and  tending  rather  to  suppress  thatt 
encourage  fraud.  But  whether  so,  or  not,  it  sustains  the  opin- 
ion of  the  Circuit  Court,  in  a  nianner  entirely  free  from  excep- 
tion. 

The  next  objection  to  the  charge,  founded  on  the  variance 
between  the  declaration  and  proofs,  has  been  abandoned  at  tbe 
argument,  and  need  not  be  dwelt  upon.  And  the  last  objection,  to 
yriu,  tathe  designation  of  a  vessel  for  the  shipment  as  ineifec* 
tually  made,  has  been  already  in  part  answered ;  and  we  en- 
w  tirely  coincide  with  the  views  expressed  on  this  point,  by  the 
Circuit  Court. 

^  Without  therefore  going  more  at  large  into  the  points  of  the 
case,  or  commenting  upon  the  various  authorities  and  princi- 

.  plea  so  elaborately  brought  out  in  the  discussions  at  the  bar. 
It  is  sufficient  to  say,  that  we  perceive  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  it  is  therefore  to  be  affirmed 

.  with  costs. 
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John  Davis  and  Others,  Plaintitfs  in  ErAor,  vs*  Hiohard 
B.  Mason,  Lessee. 

in  an  action  of  ejectment  to  recorer  land  in  Rentuckr,  the  law  of  real  et- 
tkte  in  Kentucky,  ia  the  kw  of  tbia  Court,  in  deciding  the  righta  of  the 

parties.  {505  J 

It  teenu^  that  the  rigid  rulea  of  the  common  kw  do  not  require  that  the 
husband  shall  have  had  actual  aeinn  of  the  landi  of  the  wife,  to  enti- 
tle himself  to  a  tenancy  by  courtesy,  in  waste,  or  what  is  sometimes  styled 
«wild  lands."  }506| 

If  a  right  of  entry  on  £uidB  exists,  it  ought  to  be  sufficient  to  sustain  the 
tenure  acquired  by  the  husband,  where  no  adverse  possession  exists. 
)508{ 

At  present  it  is  fully  settled  in  equity,  that  the  husband  shall  have  courte^ 
of  trust  as  well  as  of  legal  estates,  of  an  equity  of  redemption,  of  a  con- 
tingent use,  or  money  to  be  laid  out  in  lands.  {508| 

Under  the  law  of  the  sUte  of  Kentucky,  and  the  decisions  of  their  Couite 
upon  it,  a  will  with  two  witnesses,  b  sufficient  to  pass  real  estate  ;  and 
the  copy  of  such  a  will,  dul^  proved  and  recorded  in  another  state,  is 
good  evidence  of  the  execution  of  the  wilL  {508} 

It  is  a  settled  rule  In  Kentucky,  that  although  more  than  one  witness  is  re- 
quired to  subscribe  a  will  disposing  of  lands,  the  evidence  of  one  may 
be  sufficient  to  prove  it  {509j 

THE  lessee  of  Rtohard  B.  Mason  commenced  an  action  of 
ejectment  in  the  Circuit  Court  for  the  district  of  Kentucky, 
against  John  Davis  and  others  tenants  in  possession,  for  the 
recovery  of  eight  thousand  acres  of  land,  claiming  to  recover 
the  same  under  a  right  of  entry  under,  and  by  virtue  of  a  grant 
from  the  state  of  Virginia  to  George  Mason  of  Fairfax,  dated 
19lh  of  March  1817. 

William  Mason  and  others  conveyed,  by  deed,  their  interest 
in  and  to  the  land  in  contest,  (they  being  children  of  the  paten- 
tee,) to  George  Mason  of  Lexington,  the  eldest  son  of  George 
Mason  the  patentee.  George  Mason,  the  grantee  and  the  father 
of  the  lessor  died  the  day  of  December  1796,  having  first 
made  his  last  will  and  testament;  in  a  codicil  to  which,  made 
on  the  3d  of  November  1796,  he  devised  to  the  child  of  which 
his  wife  was  then  ensient^  his  Kentucky  lands,  if  the  child 
should  be  born  alive,  and  arrive  at  the  age  of  twenty-one  years, 
or  married,  whichever  may  first  happen."  Richard  B.  Mason, 
the  lessor  of  the  plaintiff,  is,  by  the  evidence  in  the  cause,  the 
posthumous  child  referred  to  in  the  codicil.  This  will  was  fully 
proved,  and  admitted  to  record,  according  to  the  laws  of  Ken- 
tucky, and  was  said  to  vest  the  title  in  Richard  B.  Mason. 

At  the  trial  of  the  cause  in  the  Circuit  Court,  the  plaintiffs 
IB  error  requested  the  Court,  by  instructions  to  the  jury,  Ist. 
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To  exclude  the  depositions  of  Lund  Washington  and  George 
Graham,  on  the'  alleged  ground  that  they  were  not  takeiL  and 
certified  according  to  law. 

2d.  To  exclude  what  the  defendants  designated  as.  "the 
third  codicil"  annexed  to  the  will  of  George  Mason,  which  it 
was  said  was  not  proved  and  certified  according  to  law. 

3d.  That  the  plaintiff  could  not  recover,  unless  he  could 
show  that  the  land  sued  for,  .was  entered  after  George  Mason 
the  elder  made  his  will,  and  not  patented  at  his  death. 

4th.  That  if  from  the  evidence  they  believe  that  the  daugh- 
ters of  the .  patentee  were  dead  before  the  commencement  6f 
this  siiit^  they  should  find  for  the  defendants,  as  the  deed  from 
the  husbands  did  not  pass  the  interest  of  the  fetMS  ;  nor  had 
the  husbands  a  right  by  courtesy  tb  the  lands,  as  they  never  had 
other  or  further  possession  of  the  lands,  than  .that  given  by 
deed. 

The  Court  refused  ,  to  give  the  several  instructions  prayed 
for,  and  a  bill  of  exceptions  was  tendered,  upon  which  the 
case  was  brought  before  this  Court.  The  facts  of  the  case 
which  appeared  upon  the  record,  in  connexion  with  the  mat- 
ters contained  in  the  exceptions,  are  stated  in  the  opinion  of 
the  Court. 

The  defendants  in  error  insisted,  1st.  That  the  Count  should 
have  excluded  the  third  codicil.  It  was  not,  upon  proof,  ordtr-^ 
ed  to  be  recorded  by  the  County  Court  of  Fairfax  county.  It 
i»  not  Certified,  as  having  been  proved,  and  ordered,  or  admit- 
ted to  record.  It  was  not  proved  upon  the  trial,  by  any  admis- 
sible and  competent  proor,  to  have  been  executed  by  George 
Mason. 

2d.  That  there  was  no  competent  proof  upon  the  trial,  that 
the  land  inxontest  passed  by  conveyance  to  George  Mason.  It 
does  not  appear  that  they  were  not  patented  before  the  date  of 
the  will  of  George  Mason,  and  otherwise  disposed  of  by  him 
in  his  will.  The  plaintiff  should  have  proved  that  the  land^ 
were  acquired  by  the  said  George  Mason  after  his  will,  Ub-* 
»noi  having  done  so,  the  Court  should  have  given  the  instrucr 
tions  asked  for,  on  that  point,  by  defendants. 

3d.  The  CoUrt  erred  in  slating  to  tlie  jury,  that  the  deed 
conveyed  to  George  Mason,  the  courtesy  right  of  the  husbands 
of  the  y^wic  coverts^  daughters  of  George  Mason  sen. 

4th.  The  Court  erred  in  refusing  to  give  the  instructions 
asked  for  by  defendants,  upon  the  other  points  stated  in  the  bill 
of  exceptions. 

The  case  was  argued  by  Mr.  Rowan  for  the  plaintiffs  in  er- 
ror, and  by  Mr.  Wickliffe  for  the  defendant  in  error.  In  re- 
ference to  the  rights  of  the  husbands  in  the  estates  of  their 
wives,  Mr.  Wickliffe  cited  3  Bo8.    Fua.'64$.  • 
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Mr.  Justice  Johnson  delivered  tlie  opinion  of  the  Courts* 

The  plaintiffs  here  were  defendants  below,  to  an  action  of 
ejectment,  brought  to  recover  eight  thousand  acres  of  land 
lying  in  the  state  of  Kentucky. 

The  law  of  real  estates  in  Kentucky,  therefore,  is  the  law  of 
this  Court,  in  deciding  on  the  rights  of  the  parties.  The  plain- 
tiffs below,  derives  title  under,  Ist,  a  patent  to  George  Mason 
of  Gunston,  issued  in  1787 — 2d,  a  deed  of  bargain  and  sale* 
from  seven  out  of  nine  legal  representatives  of  the  patentee, 
their  brother,  to  George  Mason  of  Lexington,  executed  in 
1794 — 3d,  a  codicil  to  the  will  of  George  Mason  of  Lexington, 
devising  the  premises  to  the  lessor  of  the  plaintiffs.  Judgment 
was  rendered  for  plaintiffs,  to  recover  eight-ninths  of  the  pr^ 
mises.  The  defendants  below  relied  on  their  possession,  affect- 
ing to  claim  through  the  patent  to  the  elder  Mason;  but  ad- 
ducing no  evidence  to  connect  themselves  with  it.  The  ques- 
tions to  be  here  decided  are  brought  up  by  a  bill  of  exceptions, 
taken  by  the  defendants  below ;  and  they  will  be  considered,  as 
they  regard  the  deduction  of  title,  in  the  order  in  which  they 
have  l>een  stated  above. 

The  first  question  in  this  order,  relates  to  the  deed  executed 
by  the  representatives  of  Mason  the  elder,  to  Mason  the  younger; 
under  whose  will  the  lessor  of  the  plaintiffs  makes  title.  No 
exception  was  taken  to  the  proof,  upon  which  this  deed  went 
to  the  jury.  The  exceptions  go  to  the  nature,  and  extent  of 
the  estate,  which  passed  under  it.  And  first,  it  was  insisted, 
that  it  could  pass  nothing,  unless  the  plaintiffs  should  show, 
that  the  land  sued  for  was  entered  after  George  Mason  senior 
made  his  will,  and  not  patented  at  his  death;  on  the  ground 
that,  otherwise,  it  passed  under  his  will,  and  did  not  descend 
to  these  donors. 

But  it  is  obvious  that  this  instruction  was  properly  refused, 
since  the  fact  nowhere  appears  in  the  record  that  the  elder 
Mason  ever  made  a  will  competent  in  law  to  transfer  real  es- 
tate. The  deed,  it  is  true,  purports  to  carry  into  efTect  his  in- 
tentions towards  his  children;  but  nan  constat^  whether  that 
intention  had  ever  been  signified,  otherwise,  than  by  parol  or 
by  an  informal  will.  If  a  will  had  ever  been  executed,  with 
the  formalities  necessary  to  defeat  the  heir  at  law,  the  defend- 
ants should  have  availed  themselves  of  it  by  proof. 

The  next  instruction  prayed  for  by  defendants,  and  rejected 
by  the  Court,  was;  "  that  if  from  the  evidence,  the  jury  believ- 
ed that  the  daughters  of  the  patentee  were  dead,  before  the 
suit  was  brought;  that  then  they  ought  to  find  for  defendants, 
as  to  the  undivided  interest  of  such  daughters,  and  that  the 
deed  did  not  pass  their  interest.  The  Court  instructed  the 
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jury,  that  the  deed  did  not  pass  the  interest  of  the  daughters, 
but  passed  the  interest  of  their  husbands,  who  were  tenants  by 
courtesy;  although  they  had  never  had  other  or  further  pos* 
session  of  the  land,  than  what  they  acquired  by  deed. 

To  understand  this  part  of  the.  bill  of  exceptions  it  is  neces- 
sary to  notice,  that  from  the  record  it  appears,  that  among  the 
parties  of  the  first  part  to  the  deed  to  G.  Mason  the  younger, 
were  four  daughters  of  G.  Mason  the  elder,  and  their  husbands ; 
that  the  daughters  h^d  formally  executed  a  release  of  inherit- 
ance, under  a  commission  issued  from  a  Court  in  Virginia; 
tut  because  the  states  were  then  separated,  as  a  judicial  pro- 
ceeding, it  had  no  validity  as  to  lands  in  Kentucky;  and  the 
lessor  of  the  plaintiffs  was  compelled  to  stand  upon  the  inter- 
est conveyed  to  him  by  the  deeds  of  the  husbands,  as  tenants 
by  the  courtesy. 

In  order  to  prove  the  pedigree  of  the  donors,  the  marriage, 
birth  of  issue,  &c.,  and  of  the  sons-in-law  of  the  elder  MaAon* 
the  testimony  of  two  witnesses  was  introduced  by  plaintiffs, 
taken  under  the  Act  of  Congress.  To  the  introduction  of  this 
testimony  an  objection  was  made  and  overruled ;  and  this  con- 
stituted another  ground  of  exception,  which  however  has  been 
very  properly  wai-ved  by  the  cou^isel  in  argument  here.  It  ap- 
pears that  the  requisitions  of  the  Act  have  been  well  complied 
with. 

This  testimony,  besides  establishing  the  pedigree,  marriage, 
4nd  birth  of  issue  &c.,  of  the  husbands  and  their  wives,  and 
identity  of  the  lessor  of  the  plaintiffs,  as  devisees  of  G.  Ma- 
son the  younger,  also  goes  to  prove  the  death  of  some,  if  not 
of  all  the  daughters ;  and  the  exception  is  intended  to  raise  the 
question,  whether  in  the  absence  of  evidence  of  actual  seisin, 
the  husbands  had  good  estates  as  tenants  by  the  courtesy,  in 
the  portions  of  the  land  belonging  ta  their  respective  wives;  if 
they  had  not,  then  by  the  death  of  their  wives,  their  estates 
were  determined.  To'  repel  this  objection  to  the  vesting  of  the 
estate  by  the  courtesy,  evidence  is  introduced  into  the  bill  ct.^ 
exceptions  to  prove,  that  "  the  adverse  possession  of  the  pr^ 
mises,  relied  on  by  the  defendants,  did  not  commence  until  after 
the  execution  of  the  deed,  and  after  the  death  of  Geor^  Mason; 
in  other  words,  that  the  land  was  waste,  or  as  is  sometimes 
styled,  wild  Imids^**  at  the  time  of  executing  the  deed,  and  at 
all  times  before  ami  down  to  the  time  of  the  devise,  from  George 
Mi^son  jun.  to  the  lessors  of  the  plaintiff  took  effect. 

It  is  believed  that  the  rigid  rules  of  the  Common  Law,  have 
never  been  applied  to  a  wife's  estate  in  lands  of  this  descrip- 
tion. In  the  state  of  New- York  (8  John.  Hep.  271)  these  rules 
have  been  solemnly  repelled ;  and  we  know  of  no  adjudged  case, 
in  any  of  the  states,  in  which  they  have  been  recognised  a$.  ap- 
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pUcable.  It  would  indeed  be  idle  to  compel  an  heir  or  purchaser, 
to  find  his  way  through  pathless  deserts,  into  lands  still  overrun 
by  the  aborigines,  in  order  to  "break  a  twig,"  or  "  turn  a  sod,'* 
or  "  read  a  deed,"  before  he  could  acquire  a  legal  freehold.  It 
may  be  very  safely  asserted,  that  had  a  similar  state  of  things 
existed  in  England  when  the  conqueror  introduced  this  tenure; 
the  necessity  of  actual  seisin,  as  an  incident  to  the  husband'^ 
right,  would  never  have  found  its  way  across  the  channeL 

It  is  true,  that  Perkins  and  Littleton,  and  other  authors  of 
high  antiquity,  and  great  authority,  lay  down  the  necessity  of 
actual  seisin,  in  very  strong  terms,  and  exemplify  it,  by  cases, 
which  strikingly  illustrate  the  doctrine.  But,  even  they,  do  not 
represent  it  as  so  unbending  as  to  be  uncontrouled  by  reason. 

The  distinction  is  taken,  between  things  which  lie  in  livery 
and  things  which  lie  in  grant;  and  with  regard  to  the  latter^ 
the  seisin  i|i  law,  is  enough,  because  they  admit  of  no  other; 
and  as  Lord  Coke  observes  "  the  books  say  it  would  be  un- 
reasonable the  husband  should  suffer,  for  what  no  industry 
of  his  could  prevent;"  and  further  ^^that  the  true  reason  is, 
that  the  wife  has  those  inheritances  which  lie  in  grant,  and  not 
in  livery,  when  the  right  first  descends  upon  her,  for  she  hath 
a  thing  in  grant  when  she  has  a  right  to  it,  and  nobody  else  in- 
terposes to  prevent  it."  And  in  another  place  he  says  ^^a  hus- 
band shall  be  tenant  by  courtesy,  in  respect  of  his  wife's  seisin 
in  law,  where  it  was  impossible  for  him  to  get  an  actual  seisin," 
for  "  the  favour  which  the  law  shows  to  the  husband  that  has 
issue  by  his  wife  shaU  not  be  lost  without  some  cMault  in  him. "  So 
when  describing  what  is  livery  of  seisin,  and  defining  the  dis- 
tinction between  livery  and  deed,  and  livery  in  law,  he  says  of 
the  latter  "if  the  feoffee  claims  the  land,  as  near  as  he  dares 
to  approach  it,  for  fear  of  death  or  battery,  such  entry  in  law 
shall  execute  the  livery  in  law. " 

And  as  a  proof  that  even  in  his  time  the  Common  Law  had 
begun  to  untrammel  itself  of  the  rigorous  rule,  that  livery  of 
seisin,  or  entry,  was  indispensable  to  vesting  a  freehold;  the 
fact  may  be  cited,  that  livery  of  seisin  was  held  unnecessary 
to  a  fine,  devise,  surrender,  release  or  confirmation  to  lessee 
for  years.  The  mode  of  conveyance,  by  lease  and  release,  and 
some  other  modes,  it  is  well  known,  arose  out  of  an  effort  to 
disembarrass  the  transfer  of  titles  of  an  idle  form,  which  had 
survived  the  feudal  system. 

As  it  relates  to  the  tenure  by  courtesy,  the  necessity  of  entry 
grew  out  of  the  rule,  which  invariably  existed,  that  an  entry 
must  be  made  in  order  to  vest  a  freehold;  (6b.  Lit.  51,)  and  out 
of  that  member  of  the  definition  of  the  tenure  by  courtesy,  which 
requires  that  it  should  be  inheritable  by  the  issue.  When  a  de- 
scent was  cast,  the  entry  of  the  mother  was  necessary,  or  the 
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heir  made  title  direct  from  the  grandfather,  or  other  person 
last  seised. 

But  in  Kentucky,  we  understand,  the  livery  of  seisin  is  un- 
heard of.  Freeholds  are  acquired  by  patent,  or  by  deed,  or 
by  descent,  without  any  further  ceremonies;  and  in  tracing  pe- 
digree, the  proof  of  entry^  as  successive  descents  are  cast,  is  ne- 
ver considered  as  necessary  to  a  recovery,  or  in  any  mode  afSect- 
ing  the  course  of  descent 

If  a  right  of  entry  therefore  exists,  it  ought  by  analogy  to  be 
sufficient  to  sustain  the  tenure  acquired  by  the  husband,  where 
no  adverse  possession  exists;  as  it  is  laid  down  in  the  books  rela- 
tive to  a  seisin  in  law  he  has  the  thing,  if  he  has  a  right  to 
have  it."  Such  was  not  the  ancient  law ;  but  the  reason  of  it 
has  ceased.  It  has  been  shown,  that  in  the  most  remote  periods, 
exceptions  had  been  introduced  on  the  same  ground;  and  in 
the  most  modem,  the  rule  has  been  relaxed  upon  the  same  con- 
sideration. We  ought  not  to  be  ^hind  the  British  Courts  in 
the  liberality  t>f  our  views,  on  the  subject  of  this  tenure.  A 
husband,  formerly,  could  not  have  courtesy  of  an  use;  that  is, 
where  hiB  wife  was  cestuy  que  use,  (Perkmi*s  Curtesy,  to,  89,} 
and  this  continued  to  be  the  law,  down  to  the  time  of  Baron 
Gilbert:  (Law  of  Uses  and  TVusts,  239,)  at  present  it  is  fully 
settled  in  equity,  that  the  husband  shall  have  courtesy  of  a 
trust,  as  well  as  of  a  legal  estate,  (2  Frni.  536.  1  P.  W.  108. 
A^,  606,)  of  an  equity  of  redemption,  a  contingent  use;  or 
iboney  to  be  laid  out  in  lands. 

The  case  made  out  in  the  bill  of  exceptions,  is  one  in  which 
there  could  not  possibly  have  been  any  default  in  the  husbands, 
since  the  disseisin  by  defendants,  did  not  take  place  until  after 
the  death  of  George  Mason  jr.  and  of  consequence,  after  the 
transfer  of  title  by  the  husbands,  and  after  the  devise  took  effect 
in  favour  of  the  plaintiff 's  lessor. 

These  points  being  disposed  of,  it  only  remains  to  consider 
the  questions  raised  upon  the  introduction  of  the  will  of  George 
Mason  jr.  or  rather  of  the  codicil,  under  which  the  lessor  cf^ 
the  plaintiffs  makes  title. 

Under  a  law  of  the  state  of  Kentucky,  and  the  decision  of 
their  Courts  upon  it,  a  will  with,  two  witnesses,  is  sufficient  to 
pass  real  estate ;  and  the  copy  of  such  a  will,  duly  proved  and 
recorded  in  another  state,  is  good  evidence  of  the  execution  of 
the  will. 

The  objection  here  is,  that  it  does  not  appear  from  the  ex- 
eniplified  copy,  that  this  codicil  was  duly  proved  ;-^because  the 
probate  does  not  go  to  that  codicil,  but  to  another ;  and  secondly^ 
because  it  appears  to  have  been  admitted  to  record  on  the  tes- 
timony of  a  single  witness. 
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The  probate  purports  that  the  two  codicils  were  proved 
by  the  oath  of  Daniel  M*Carty."  From  the  exemplification  it 
appears,  that  at  three  several  dates  the  testator  added  to  his 
will,  what  he  calls  codicils,  but  as  there  is  no  signature  to  the 
first,  we  are  satisfied  that  the  first  and  second  were  well  consi- 
dered as  making  but  one ;  and  therefore  that  the  probate  al- 
thoufjh  purporting  to  go  to  two  codicils  only,  was  well  consi- 
dered as  going  to  this;  which  but  for  the  want  of  the  signature 
to  the  first,  would  have  been  the  third  codicil.  What  is  deci- 
sive on  this  subject,  is,  that  the  first  two  codicils  have  no  sub- 
scribing witness,  distinct  from  the  last;— and  the  name  of 
M^Carty,  the  witness  sworn,  is  subscribed  to  the  second,  or  a^s 
the  defendants  contend  it  should  be  considered,  to  the  third  co* 
dicil. 

With  regard  to  the  second  exception  to  the  sufficiency  of 
the  proof  ol  this  codicil,  it  can  only  be  necessary  to  resort  to 
adjudged  cases,  as  they  seem  conclusive  to  this  point. 

There  were  two  witnesses  to  this  codicil,  to  wit,  Thompson 
Mason  and  M*Carty.  M'Carty  only  was  sworn,  and  the  probate 
upon  which  it  was  ordered  to  be  recorded,  imports,  that  the 
two  codicils  were  proved  by  the  oath  of  Daniel  M*Carty.  In 
the  case  of  Harper  el  al.  V8,  Wilson  et  al.,  decided  in  the  Court 
of  Appeals  of  the  state  of  Kentucky,  in  1820,  in  which  the 
vi^hi  to  lands  was  in  controversy,  the  probate  was  in  these 
words,  *'  this  will  was  produced  in  Court  proved  by  the  oath 
of  Sarah  Harper,  a  subscribing  witness  thereto,  and  ordered  to 
be  recorded."  There  was  another  subscribing  witness  to  the 
will,  and  exception  was  taken  to  the  sufficiency  of  the  proof. 
The  language  of  the  Court  in  that  case  was,  "  As  to  the  proof 
of  the  execution  of  the  will  it  need  only  be  remarked  that  its 
admission  to  record,  is  sufficient  to  show  that  the  witness  by 
whom  it  was  proven  in  that  Court,  established  every  fact  essen- 
tial to  its  due  execution;  and  it  is  a  settled  rule,  that  although 
more  than  one  witness  is  required  to  subscribe  a  will  dispos- 
ing of  lands,  the  evidence  of  one  may  be  sufficient  to  prove  it." 
(2  Marsliall  467.)  The  same  doctrine  has  been  since  fully  re- 
i'.ognised  in  the  case  of  Turner  vs.  Turner,  (1  lAtt,  Sep.  103,) 
adjudged  in  the  same  Court  in  1822;  and  the  identity  of  the 
certificate  and  facts  in  this  case  with  those  in  the  case  of  Har- 
per vs,  Wilson,  leaves  nothing  for  this  Court  to  deliberate  upon. 

There  is  spread  upon  the  record,  a  considerable  body  of  tes- 
timony, taken  by  the-  Court  by  which  the  will  had  been  pre- 
viously admitted  to  record,  and  which  upon  the  face  of  it,  ap- 
pears to  have  been  taken  in  order  to  remove  all  doubt  on  the 
sufficiency  of  the  will,  and  authenticity  of  the  attestations  to  it. 
But  as  it  does  not  appear  to  have  been  followed  up  by  any  order 
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•f  that  Court,  it  was  not  taken  into  view  in  the  bill  of  excep- 
tions, and  made  no  part  of  the  evidence  in  the  Court  below. 
It  therefore  only  required  this  remark  in  order  to  prevent  any 
misapprehension  on  this  point. 

We  are  of  opinioi;!  that  therd  i^as  no  error  in  the  jttdg;nieni 
below  and  that  it  be  afHrmed  with  costs. 
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The  American  Insurance  Company,  and  the  Ocean  Insurance. 
Company,  (of  New-York,)  Appellants,  V8,  356  Bales  of 
Cotton,  David  Cantur  Claimant  and  Appellee. 

The  Constitution  of  the  United  States  confers,  absolutely,  on  the  gOTemment 
of  the  Union,  the  power  of  making  war,  and  of  making  treaties.  Conse- 
quently, that  gfovemment  possesses  the  power  of  acquiring  tcrritoiy,  either 
by  conquest  or  by  treaty.  {542{ 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely  subdued,  to  consider' 
the  hiding  of  conquered  territory  as  a  mere  militarjr  occupation,  until  its 
fate  shall  be  determined  at  the  treaty  of  peace.  If  it  be  ceded  by  treatjr 
the  acquisition  is  confirmed,  and  the  ceded  territory  becomes  a  part  of  the 
nation  to  which  it  is  annexed;  either  on  the  terms  stipulated  in  the  treaty 
of  cession,  or  on  such  as  its  new  master  shall  impose.  On  such  transfer  of 
territory,  it  has  never  been  held,  that  the  relations  of  the  inhabitants  with ' 
each  other  "Undergo  any  change.  Their  relations  with  their  former  sore- 
reign  are  dissolved,  and  new  reUtions  are  created  between  them  and  the 
l^vcrnmcnt  which  has  acquired  their  territorv.  The  same  act  which  tnuif- 
ters  their  country,  transfers  the  allegiance  of  those  who  remain  in  it,  and 
the  law,  which  may  be  denominated  political,  is,  necessarily,  changed;  al- 
though that  which  regulates  the  intercourse  and  sren^ral  conduct  of  indi- 
viduals, remains  in  force,  until  altered  by  the  newly  created  power  of  the 
state.  j543{ 

The  treaty  with  Spain,  by  which  Florida  wi^  ceded  to  the  United  States,  it 
the  law  of  tlie  land,  and  admits  the  inhabitants  of  Florida  to  the  enjoyment 
of  the  priviteges,  rights,  and  immunities  of  the  citizens  of  the  United  States. 
Tlicy  do  not  however  participate  in  poUtical  power;  they  do  not  shara  in 
the  government,  until  Florida  shall  become  a  state.  In  the  meat)  time  Flo- 
rida continues  to  be  a  territory  of  the  United  States,  governed  by  virtue 
of  that  clause  in  the  Constitution,  which  empowers  Congress  to  make  all 
needful  mles  and  regulations,  respecting  the  territory,  or  other  proper^ 
belonging  to  the  United  States."  {542 j 

The  powers  of  the  territorial  legislature  ot  Florida,  extend  to  all  rightful  ob-- 
jects  of  legislation;  subject  to  the  restriction,  that  their  Uws  shall  not  be 
*<  inconsbtent  with  the  laws  and  Constitution  of  the  United  States."  {543{ 

All  the  laws  which  were  in  force  in  Florida,  while  a  province  of  Spain,  tlioae 
excepted  which  were  political  in  their  character,  which  concerned  the  re-  ^ 
lations  between  the  people  and  their  sovereign,  remained  in  force  until  al^ 
tered  by  the  government  of  the  United  States.  Congress  recognises  this 
principle,  by  using  the  words  ''laws  of  the  territoiy  now  in  force  therein.^ 
No  laws  could,  then,  liave  been  in  force  but  those  enacted  by  the  Spanish 
government  If  among  them  there  existed  a  Uwon  the  subject  of  salvaire,' 
and  it  is  scarcely  possible  there  should  not  have  been  such  a  law,  jurisdic- 
tion over  it,  was  conferred  by  the  Act  of  Congress  "relative  to  the  territoiy 
of  Florida,  on  the  Superior  Court;  but  that  jurisdiction  was  not  exclusive. 
A  territorial  Act,  conferring  jurisdiction  over  the  same  cases  as  an  inferior 
Court,  would  not  have  been  inconsistent  with  the  seventh  section  of  the 
Act,  vesting  the  whole  judicial  power  of  Uie  territory  io  two  Superior 
Courts,  and  in  such  inferior  Courts,  and  Justices  of  the  Peace,  as  the  legis- 
lative council  of  the  teiritoi^  may  from  time  to  time  ealabliih.''  }544{ 
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The  eleventh  section  of  the  Act  declares  "  that  the  Uws  of  the  United  States 
lelating  to  the  revenue  and  its  collection^  and  all  other  public  Acts  not 
liiconsistelit  or  repu^ant  to  the  Act,  shall  extend  to  and  have  full  force 
and  effect  in  the  temtoiy  of  Florida.'*  The  laws  which  are  extended  to  the 
.  territory  by  this  section,  were  either  for  the  punishment  of  crimes,  or  for 
dvil  purposes.  Jurisdiction  is  g^ven  in  all  a4minal  cases  by  the  seventh 
section,  but  in  civil  cases,  that  section  gives  jurisdiction  only  in  those  which 
arise  under,  and  are  cognizable  bv  the  laws  of  tHe  terrhoiy.  Conaequently, 
all  civil  cases  arising  under  the  laws  which  are  extended  to  the  teiritory 
by  the  eleventh  section,  are  cognizable  in  the  territorial  Courts  by  virtue 
of  the  eighth  section:  and  in  those  cases,  the  Superior  Courts  may  exercise 
the  same  jurisdiction  as  is  exercised  by  the  Court  for  the  Kentucky  ^ 
trict  {544J 

The  Constitution  and  laws  of  the  United  Stat^  ^ve  jurisdiction  to  the  Dis^ 
trict  Courts,  over  all  cases  in  admiralty;  but  jurisdiction  over  the  case,  does 
not  constitute  the  case  itself.  {545j 

The  Constitution  declares  tliat  "  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equit]^  arising  under  it — the  laws  of  the  United  States,  and  trea- 
ties made,  or  which  sbaTl  be  made  under  their  authority; — ^to  all  cases  af- 
fecting ambassadors,  other  public  ministers  and  consuls;  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction."  The  Constitution  certainly  contem- 
plates these  as  three  dUtinct  classes  of  cases;  and  if  they  are  distinct,  the 
gpint  of  jurisdiction  over  one  of  them,  does  not  confer  jurisdiction  over 
either  of  tlie  other  two.  The  discrimination  made  between  them  is  con- 
clu^ve  against  their  identity.  {545| 

A  case  in  admiralty  does  not,  in  fact,  arise  under  the  Constitution  or  laws  of 
the  United  States.  These  cases  are  as  old  as  navigation  itself;  and  tlie  law 
admiralty  and  nuiritime,  as  it  existed  for  ages,  is  applied  by  our  Courts  to 
the  cases  as  they  arise.  It  is  not  then  to  the  eighth  section  of  the  territo- 
rial Ac^  that  we  are  to  look  for  the  grant  of  admiralty  and  maritime  juris- 
diction in  the  territorial  Courts  of  Florida.  Consequently,  if  that  jurisdic- 
tion is  exclusive,  it  is  not  made  so  by  the  reference  in  the  Act  of  Congress 
to  the  District  Court  of  Kentucky.  {545{ 

The  Judges  of  the  Superior  Courts  of  Florida  hold  their  offices -for  four  years. 
These  Courts,  then,  are  not  Constitutional  Courts,  in  which  the  judicial 

Sowers  conferred  by  the  Constitution  on  the  general  government  can  be 
eposited.  They  are  incapable  of  receiving  it  They  are  legislative  Courts, 
created-in  virtue  of  the  general  right  of  sovereignty,  which  exists  in  the 
government;  or  in  virtue  of  that  clause  which  enables  Congress  to  make 
laws  regulating  the  territories  belonging  to  the  United  States.  The  ju- 
risdiction with  which  they  are  invested,  is  not  a  part  of  that  judicial  power, 
which  is  defined  in  the  third  article  of  the  Constitution,  but  is  conferred  by 
Congress  in  the  exercise  of  its  powers  over  the  territories  of  the  United 
States.  {546} 

Although  admiralty  jurisdiction  can  be  exercised  in  the  states,  in  those  Courts 
oriiy  which  are  established  in  pursuance  of  tlie  third  article  of  the  Consti- 
tution, the  same  limitation  does  not  extend  to  the  territories.  In  legisbt- 
Ing  for  them.  Congress  exercises  tlie  combmed  powers  of  the  general  and 
state  governments.  {546} 

Thfe  Act  of  the  territorial  legislature  of  Florida,  erecting  a  Court  Which  pro- 
ceeded under  the  provisions  of  the  law  to  decree,  for  salvage,  the  sale  of 
a' cargo  of  a  vessel  which  had  been  stranded,  and  which  cargo  had  been 
brought  within  the  territorial  limits,  is  not  inconsistent  with  the  laws  and 
Constitution  of  the  United  States,  and  is  valid;  and  consequently  a  sale  of 
tht  property  noftde  in  porsuance  of  it  changed  the  property.  {546| 
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APPEAL  from  the  Circuit  Court  of  the  United  States,  for 
the  District  of  South  Carolina.  >. 

The  libel  filed  in  this  cause  in  the  District  Court  of  South 
Carolina,  on  the  18th  April,  18525,  alleged  that  five  hundred 
and  eighty-four  bales  of  cotton,  insured  by  the  libellants,  were 
shipped  on  board  the  ship  Point  a  Petre^  on  a  voyage  front 
NeuyOflmiM  to  Havre  de  &rac€  in  France,  and  was  in  Febru- 
ary, 1825,  wrecked  on  the  coast  of  Fhrida}  from  which  it  was 
saved,  and  carried  into  Key  West^  in  the  territory  of  Floric^ay 
where  it  was  sold,  without  any  previous  adjudication  by  a  Court 
of  competent  jurisdiction,  for  the  ostensible  purpose  of  satisfying 
a  claim  for  salvage,  amounting  to  seventy-six  per  cent,  of  the  pro- 
perty saved.  That  .the  cotton  thus  insured,  was  abandoned  to 
the  underwriters,  the  libellants,  and  the  abandonment  was  ac^ 
cepted  by  them  on  the  iOth  March,  1825. — Thatlpart  of  the 
cargo,  amounting  to  one  hundred  and  forty  bales,  subsequently 
arrived  in  the  port  of  New-Fork^  and  was  there  proceeded 
against  by  the  libellants,  as  their  property  under  the  abandon- 
ment That  another  part  of  the  cargo,  amounting  to  between 
three  hundred  and  three  hundred  and  fifty*six  bales,  had  arri^i* 
ed  in  the  port  of  Charleston,  within  the  jurisdiction  of  the  Court, 
in  the  possession  of  one  David  Canter^  and  was  fraudulently 
sold  in  Charleston^  at  auction,  on  the  13th  of  ApriL  1825.  Res- 
titution of  this  last  mentioned  part  was  therefore  prayed  by  the 
libellants,  and  process  was  issued  against  the  said  Canter  in 
personam. 

The  marshal  returned  to  the  warrant  that  he  had  taken  one 
hundred  and  sixty  bales  of  cotton,  and  the  person  of  Canter,  FiiV 
ty-four  bales  of  the  cotton,  specifically  brought  into  Court,  were 
ordered  to  be  sold  and  the  proceeds  paid  into  the  Registry ;  and 
the  supposed  value  of  the  remainder  in  dispute,  to  be  secured 
by  stipulation. 

David  Canter  filed  his  answer  claimbg  three  hundred  and 
fifty-six  bales  of  cotton,  as  a  bona fide  purchaser,  under  a  sale  at 
public  auction  at  Key  H^esty  by  virtue  of  the  decree  of  a  certain 
Court,  consisting  of  a  Notary  and  five  Jurors^  proceeding  under 
an  Act  of  the  Governor  and  Legislative  Council  of  Florida, 
passed  the  4th  of  July,  1823,  which  decree  awarded  to  the  sal- 
vors seventy -six  per  cent,  on  the  nett  proceeds  of  sale. 

The  testimony  of  witnesses  was  taken,  -and  other  evidence 
produced,  relating  to  the  title  of  the  libellants  under  the  insur- 
ances and  abandonments  thereon,  and  to  the  proceedings  in  the 
Court  at  Key  West 

The  District  Judge  pronounced  the  proceedings  in  the  Court 
at  Kef/  West  a  nullity;  but  deci*eed  restitution  to  the  libellants 
af  thirty-nine  bales  of  the  cotton  onlv,  (deducting:  a  salvagrc  of 
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fifty  per  cent ;)  considering  the  evidence  of  the  identity  of  the 
^fpndue^  as  insufficient  to  establish  their  proprietary  interest. 

The  libellants  and  claimant  both  appealed  from  this  decree 
to  the  Circuit  Court. 

Further  testimony  was  taken  in  the  Circuit  Court;  and  at 
the  hearing,  the  decree  of  the  District  Court  was  reversed,  and 
the  entire  cotton  decreed  to  the  claimant  with  costs ;  upon  the 
ground  that  the  proceedings  of  the  Court  at  Aey  JVesi  were  le- 
gal, and  transferred  the  property  to  the  alleged  purchaser  un- 
der them.  . 

From  this  decree  the  libellants  appealed  to  this  Court. 

The  documents  exhibited  and  evidence  taken  in  the  case^ 
showed  that  three  hundred  and  thirty-three  bales  of  the  cotton, 
on  board  th^  Foiiii  aPetrey  were  insured  by  the  American,  and 
three  hundred  and  fifty-one  by  the  Ocean  office.  The  whole  car- 
go of  the  ship  consisted  of  eight  hundred  and  ninety-one  bales, 
but  to  whom  the  other  three  hundred  and  seventeen  bales  be- 
longed, did  not  appear.  The  ship  sailed  on  the  voyage  insured 
on  the  17th  February  1825,  and  was  wrecked  on  Carysforth 
Reef,  on  the  east  coast  of  West  Florida,  about  eight  miles  from 
the  shore.  She  filled  with  water,  and  was  abandoned  by  the 
captain  and  crew. 

In  the  depositions  taken  in  the  cause,  it  was  stated,  that 
when  the  vessel  Was  first  seen,  she  was  filled  with  water,  aban- 
doned, bilged,  and  lying  on  her  broad  side.  The  cotton  was 
taken  out  of  her,  hove  into  the  sea,  rafts  made  of  it,  towed  in- 
side of  the  reefi  and  then  put  on  board  of  vessels.  The  captain 
of  the  ship  was  picked  up  on  the  shore  with  his  men,  about 
fourteen  miles  from  the,  wreck,  and  he  went  with  the  salvors  to 
Key  West,  where  the  property  saved  was  carried  ;  and  the  pro- 
ceedings for  salvage  were  at  Key  West,  carried  on,  as  was  al- 
leged, with  the  co-operation  and  concurrence  of  the  master  of 
the  ship. 

The  danger  in  saving  the  property  was  said  to  have  been 
very  gpreat,  the  weather  to  have  been  stormy,  some  of  the  men 
were  injured,  and  the  saving  was  done  during  the  night  as  well 
as  the  day ;  most  of  the  cotton  was  much  injured. 

After  the  sale,  the  agent  of  the  appellants,  Mr.  Ogden,  came 
on  from  New  York  to  Key  West,  for  the  purpose  of  attending 
the  sale,  and  he  expressed  his  willingness  to  pay  to  the  pur- 
chasers of  the  cotton,  a  considerable  sum,  beyond  what  had  been 
paid  for  it  at  the  sale. 

It  was  also  in  evidence,  that  the  marks  on  the  cotton  were 
defaced,  and  that  the  efforts  to  ascertain  the  particular  marks 
on  that  imported  into  Charleston  by  the  appellee,  were,  to  a 
great  extent,  without  success.  A  large  portion  of  the  cotton 
brought  to  Charleston  by  the  claimant^  was  sold  at  aux:tion  as 
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damaj^ed  cotton.  An  agreement  between  the  two'  insuraice 
companies,  the  appellants,  was  made  previous  to  the  institu- 
tion of  the  suit,  that  the  same  should  be  for  their  joint  benefit. 
David  Canter,  the  appellee,  claimed  three  hundred  and  fifty- 
six  bales  of  the  cotton,  as  a  bima  yic/e  purchaser  under  the  de- 
cree of  the  Court  of  Key  West,  instituted  by,  and  proceed- 
ing under  a  law  of  the  Legislative  Council  of  Florida,  passed 
4th  July  1823;  which  decree  awarded  seventy-six  per  cent,  to 
the  salvors,  of  the  net  proceeds  of  the  sale. 

The  appellants  filed  the  following    reasons  of  appeal." 

That  the  decision  of  the  Circoit  C^ourt  is  erroneous,  inas- 
much as  the  said  tribunal  at  Key  West  was  not  legally  organiz- 
ed, nor  of  competent  jurisdiction  in  the  premises. 

1st.  Because  the  Constitution  and  laws  of  the  Omted  Staie$ 
are  of  full  force  and  effect  within  the  territory  of  Florida, 

Sid.  Because  Jurisdiction  of  salva^  was  not  a  rightful  sub- 
ject of  legislation,  with  the  Floridian  government;  and  the 
wrecking  law  enacted  by  the  same,  is,  in  various  respects,  in- 
consistent with  the  said  Constitution  and  laws. 

dd.  Because  the  Superior  Courts  of  the  said  territory  are 
vested  with  plenary  and  exclusive  jurisdiction  over  all  admiral- 
ty and  maritime  cases ;  and  this  was  a  case  of  that  descrip- 
tion. 

4th.  Because,  even  if  the  jurisdiction  of  the  said  Courts  were 
confined  to  cases  arising  under  the  Constitution  and  laws  of 
the  United  States," — this  was  a  case  of  that  class. 

dth.  Because  the  said  Superior  Courts  were  vested  with  ori- 
ginal cognizance  in  all  ca8e9,  where  the  amount  in  issue  exceed- 
ed the  value  of  one  hundred  dollars.* 

*  The  Reporter  acknowledges  with  pleasure,  his  obligations  to  Mr.  Justice 
Johnson,  by  whom  he  has  been  flirmslied  with  a  copy  of  the  opinion  deli- 
vered by  him  on  the  decision  of  this  case. 

Mr.  Justice  JoHHsoN. — ^This  case  comes  up  on  a  cross  appeal,  from  a 
decision  of  the  District  Court,  adjudging  a  part  of  the  m  subjtda  to  the  li« 
bellants,  and  the  residue  to  the  claimants. 

The  decree  establishes  the  right  of  the  parties  libellant  to  recover,  but 
dismisses  the  libel  as  to  a  g^at  proportion  of  the  cotton,  on  the  g^und  of 
a  defect  of  evidence  to  identify  it. 

From  the  pleading^  and  testimony,  it  appears  that  the  libellants  were  in- 
surers to  a  large  amount  on  a  quantity  of  cotton  shipped  by  certain  indivi- 
duals, in  the  French  ship  Point  a  Petre,  on  a  voyage  from' Orleans  to  Ha- 
vre. That  the  ship  was  stranded  and  lo^  on  the  coast  of  Florida,  and  die 
cotton  abandoned  to  these  underwriters.  That  the  cotton  libelled,  was  a 
part  of  the  caigo  of  the  Point  a  Petre,  is  admitted ;  but  it  appears,  that  af* 
ter  being  saved  from  the  wreck,  it  was  deposited  at  Key  West,  where  it  was 
sold  and  purchased  by  Canter  the  claimant,  under  the  order  of  a  municipal 
Court,  constituted  under  a  law  of  Florida,  with  jurisdiction  over  cases  of 
salvage. 

'J'bc  preliminary  question  alone,  has  now  been  argued,  to  wit,  whether 
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David  Canter  claimed  all  the  cotton  except  thirty*nine  baled 
on  the  ground : 

the  sale  by  that  Court  was  effectual  to  diveat  the  interest  of  the  under* 
writers. 

The  general  principle  is  not  denied,  as  to  the  mutations  of  property, 
wtuch  takes  place  through  the  intervention  of  Courts  of  JMioei  but  it  was 
ai^ed  that  the  Constitution  of  the  United  Statea  vests  the  admiralty  ju- 
riuiction  exclusively  in  the  general  gfovemnient--that  no  stale  ean  ezerciae 
a  concurrent  iurisdiction  over  adminlty  and  marttme  caoaea^  and  that  sal- 
vage was  of  that  de8cri|ltion.  Wherefore  the  legislature  of  Florida  had* 
in  organizing  this  Court,  ezeicised  a  power  not  legally  vested  in  it,  and  the 
«r  Act  constituting  it,  being  a  vo^d  Act,  it  was  aa  though  no  such  Court  exist- 

That  moreover,  the  nullity  of  that  Court  did  not  rest  merely  oh  an  in- 
herent want  of  power  to  constitute  it,  but  on  positive  prohibition  contained 
m  the  Acts  opfanlzing  the  ^fovemment  of  the  territoiy  to  pass  any  laws  con- 
trary to  the  laws  and  Constitution  of  the  United  Statea.  That  the  Act  or- 
ganizing this  Court,  was  an  Act  of  this  natu^  inasmuch  aa  jurisdiction  of 
eatea,  admiralty  and  maritime,  were  expressly  rested  in  the  Superior 
Courts  of  Florida  \  and,  that,  without  the  right  of  exercinng  a  concurrent 
power  over  the  subject,  vesting  this  jurisdiction  in  an  inferior  Court,  ii 
fifoad  hoc,  divesting  the  Superior  Court  of  its  iurisdiction,  and  rendering 
mill  the  Act  of  Congress,  which  vests  the  admiralty  jurisdiction  in  that 
alone. 

On  the  otiier  hand,  it  haa  been  contended,  Uiat  salvage  is  a  subject  of 
municipal  and  common  law  cognizance,  not  exclusively  t)e1onging  to  the 
admiralty ;  that  although  the  Constitution  may  vest  the  excHisive  cogm» 
aance  of  admiralty  and  maritime  causes  in  the  United  States,  in  those  in- 
stances in  which  the  admiral^  at  the  adoption  of  the  Constitution,  had  ex- 
duaive  jurisdiction  of  the  subject,  yet,  in  those  case%  in  which  the  common 
law  exercised  a  concurrent  jurisdiction  with  the  admiralty,  there  is  no  rea- 
son for  carrying  the  grant  beyond  a  concurrent  jurisdiction  with  the  com- 
mon law  Courts  of  the  states. 

That  the  Court  which  ordered  this  salc^  was  properly  a  municipal  Court,  and 
a  Court  of  a  separate  and  distinct  jurisdiction  from  the  Courts  of  the  United 
States,  and  as  such,  its  acts  are  not  to  be  reviewed  in  a  foreign  tribunal ;  of 
which  description  it  was  contended,  were  the  CoTirts  of  the  United  Statea 
for  South  Carolina  District  'Vhut  the  District  of  Florida  was  no  part  of  the 
United  States,  but  only  an  acquisition  or  dependency,  and  as  such  the  Con- 
Mitution,  per  se,  had  no  binding  effect  in  or  over  it ;  and  finally  that  the  ar- 
gument drawn  from  the  assumed  fact,  that  the  admiralty  and  maritime  ju- 
risdiction was  by  law  expressly  vested  in  another  Court,  originates  in  a 
misconstruction  of  the  law,  inasmuch  as  no  Act  of  Congress  vests  in  the  Su- 
perior Court  any  other  portion  of  the  jurisdiction  of  the  Kentucky  Court, 
than  that  of  causes  arising  under  the  laws  of  the  United  States ;  that  this 
is  not  a  cause  of  that  description,  it  is  one  arising  under  a  casualty  in  which 
no  law  of  the  United  States  came  necessarily  under  review. 
'  To  this  it  was  replied,  that  it  was  a  cause  arising  umler  a  bw  of  the  Unit- 
ed States,  and  the  case  of  Osborne  vs.  The  Bank  of  the  United  States,  waa 
quoted  and  insisted  on  aa  furnishing  a  decision  in  point  That  if  the  cause 
there  was  one  of  that  description,  because  tiie  Bank  was  incorporated  by  a 
law  of  the  United  States,  for  the  same  reason  was  this  a  cause  of  that  de- 
scription, because  the  body  politic  here  was  like  the  body  corporate  there,  cre- 
ated by  a  hiw  of  the  United  States ;  and,  if  at  every  btcp  there,  the  Court 
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infra/.  That  he  was  in  \he  poaession  of  it,  not  tortiously,  but 
as  a  bona  fidt  purchaser,  and  that  that  possession,  thus  acquir* 

was  met  by  the  law  which  made  the  one  a  bank,  gave  it  power  to  make 
by  laws,  and  to  act  under  those  by-laws,  so  was  it  eauallv  met  here,  by  the 
laws  which  made  this  a  state,  gave  it  power  to  legislate,  and  legalized 
this  transfer  of  property,  under  laws,  which  without  the  laws  of  the  United 
States,  were  mere  nullities. 

It  becomes  indispensable  to  the  solution  of  these  difficulties,  that  we 
should  conceive  a  iuitt  idea  of  the  relation  in  which  Florida  standi  to  the 
United  States ;  and  g^ve  a  correct  construction  to  the. second  section  of  the 
Act  of  Congress,  of  May  the  26th,  1824,  respecting  the  territorial  ffoyem- 
ment  of  Florida «  correct  views  on  these  two  subjects,  will  dispose  of  all  the 
points  that  have  been  considered  in  argument. 

And  first,  it  is  obvious,  that  there  is  a  material  distinction  between  the 
territoiy  now  under  consideration,  and  that  which  is  acquired  fhrni  the  abo- 
rijgines  (whether  by  purchase  or  conqueat,)  tnUhin  the  acknowledged  limits, 
of  the  United  States,  at  also  that  which  is  acquired  by  the  establishment  of 
a  disputed  line.  As  to  both  these  there  can  be  no  question,  that  the  sofe- 
reig^ty  of  the  state  or  territory  within  which  it  h^  and  of  the  United 
States,  immediately  attach,  producing  a  complete  subjection  to  all  the  law* 
and  institutions  of  the  two  govemmenta,  local  and  general,  unless  modified 
by  treaty. 

The  Question  now  to  be  considered,  relates  to  territories  previously  sub- 
ject to  the  acknowlcdfi^d  jurisdiction  of  another  sovereign ;  such  as  was 
Florida  to  the  crown  of  Spain.  And  on  this  subject,  we  have  the  most  ex- 
plicit proof,  that  the  understanding  of  our  public  functionaries,  is,  that  the 
government  and  laws  of  the  United  States  do  not  extend  to  such  territoiy 
by  the  mere  Act  of  cession.  For,  in  the  Act  of  Congress,  of  March  3(>di, 
1822,  section  9th,  we  have  an  enumeration  of  the  Acts  of  Cong^ress,  which 
are  to  be  held  in  force  in  the  territory  ( and,  in  the  10th  section  an  enumera.- 
tion,  in  nature  of  a  bill  of  ri^ts,  of  privileges,  and  immunities  which  could 
not  be  denied  to  the  inhabitants  of  the  territory,  if  they  came  under  the 
Constitution  by  the  mere  Act  of  cession. 

As,  however,  the  opinion  of  our  public  fiinctionaries  is  not  conclusive,  we 
will  review  the  provisions  of  the  Constitution  on  this  subject 

At  the  time  the  Constitution  was  formed,  the  limits  of  the  territory  over 
which  it  was  to  operate  were  s^nenJly  defined  and  reco^ised.  These  limits 
consisted  in  part,  of  organized  states,  and  in  part  of  tcmtories,  the  absolute 
property  and  dependencies  of  the  United  States.  These  states,  this  terri- 
tory, and  future  tiaiea  to  be  admitted  into  the  Union,  are  the  sole  objects  of 
the  Constitution  ;  there  is  no  express  provision  whatever  made  in  tiie  Con- 
stitution for  the  acquisition  or  government  of  territories  beyond  those  li- 
mits. 

The  right,  therefore,  of  acquiring  territoiy  is  altogether  incidental  to  the 
treaty-making  power,  and  perhaps  to  the  power  cS*  admitting  new  states 
into  the  Union  ;  and  the  government  of  such  acquisitions  is,  of  course,  left  to 
the  legislative  power  of  the  Union,  as  far  as  that  power  is  uncontr6uled 
by  treaty.  By  the  latter  we  acquire  either  positively  or  sub  tnodo^  and  by 
the  f-irmer  dispose  of  acquisitions  so  made ;  and  in  case  of  such  acquisitions. 
I  see  nothing  m  which  the  pOwer  acquired  over  the  ceded  territories,  can 
vary  from  the  power  acquired  under  the  law  of  nations  by  any  other  go- 
vernment over  acquired  or  ceded  territory.  Tlie  laws»  rights  and  institu- 
tions of  the  territory  so  acquired  rema'm  in  fuU  force,  until  rightfully  altered 


518  SUPREME  COURT. 

(The  American  Insurance  Company  et  al.  i».  Canter.) 
ed,  is  good  against  all  but  the  person  who  proves  a  better  title 
to  this  identical  cotton. 

by  the  new  government  In  the  present  instance,  however,  the  laws  of  Flo- 
rida were  not  lefi  to  derive  their  force  from  general  principles  alone;  for  by 
the  13th  section  of  the  same  Act  it  is  declared,  That  the  Uws  in  force  in 
tile  said  territory  at  the  commencement  of  this  Act,  and  not  inconsMtent 
with  the  provisions  thereof  shall  continue  In  force  until  altered«  modified  or 
irpealed  by  the  legislature. 
From  these  views  of  the  subject  it  results^ 

Ist  That  whatever  may  be  the  correct  idea  of  the  distribution  of  the  ad< 
miralty  jurisdictions  as  between  the  states  and  ynited  States,  it  can  have 
no  application  here,  ^ince  this  tetritoiy  does  not  stand  in  the  relation  of  a 
-ftate  to  the  United  SUtes. 

.  2ndbf,  That  whether  salvage  be  of  admiralty  jurisdiction  exclunvely  or 
iMty  it  IS  immaterial  to  this  cause,  since  the  whole  power  of  legislation  over 
^  subject  in  Florida,  existed  exclusively  in  the  general  government 

■3dly.  That  the  general  principles  of  intematiorud  law,  on  the  immunities 
of  foreign  courts  and  foreign  d^isions,  have  no  application  here,  since  the 
(yonrts  of  Florida  have  a  common  origin  with  this  Court— our  authority 
flows  fh)m  the  same  source — we  are  connected  at  the  fbuntain  head,  go- 
verned by  the  same  legislative  power,  and  have  equal  access  to  the  lawi 
which  constitute  and  governs  us.  It  follows,  that  neitner  can  regard  the  de- 
osions  of  the  other,  ifacting  without  authority  derived  through  the  legisia- 
tore  of  the  Upion. 

The  Act  entitled  An  Act  for  the  establishment  of  a  territorial  fovem- 
ment  in  Florida,"  and  the  Acts  in  pari  maUria^  of  the  3d  March  1823,  and 
the  26th' May  1824,  constitute  what  may  be  property  termed  Uie  Constitu- 
tion of  Florida.  The  first  provides  for  the  appointment  of  an  executive,  with 
powers  not  material  here  to  be  considered.  It  constitutes  a  Legislature,  or- 
ganizes a  Judiciaiy,  and  imposes  upon  the  one  and  the  other  some  general 
restrictions,  subject  to  which  they  are  empowered  to  exercise  the  legisla- 
tive, judicial. and  executive  powers  which  belong  generally  to  an  oigan- 
ized  government 

The  Act  of  March  1823  goes  over  the  same  ground,  and  repeab  the 
preceding  Act  so  far  as  the  provisions  of  the  latter  are  inconsistcat  with 
Chose  of.  the  former  Act.  And  with  re^rd  to  both,  or  either,  as  far  as  the 
kttcr  remains  unrepealed,  the  position  is  incontrovertible,  that  the  legisla- 
tive power  could  enact  nothing  inconsistent  with  what  Congress  has  made 
inherent  and  permanent  in  the  form  of  -j^ovemment  of  the  territory.  There* 
fore,  if  the  admiralty  jurisdiction  is  made  inherent  in  the  Superior  Courts, 
it  was  not  in  the  power  of  the  territorial  legislature  to  transfer  it  to  any  infe- 
rior tribunal. 

To  determine  this  question,  wc  must  examine  the  provisions  of  Uie  sere* 
Ksl  acts,  touching  the  exercise  of  le^slative  anQ  judicial  power. 

In  definhig;  tlie  legislative  power,  the  words  of  the  Act  of  1822.are  these, 
•*  they  shall  have  power  to  alter,  modify,'  or  repeal  the  laws,  which  may  be 
in  force  at  the  commencement  of  this  Act.  Hiese  legislative  powers,  shall, 
also,  extend  to  all  the  rightful  subjects  of  legislation  ;  but  no  law  shall  be 
valid,  which  is  incon^stent  with  the  Constitution  and  laws  of  the  United 
States,  or  which  la^  afiy  person  under  restraint,  burthen  or  disability,  on 
account  of  his  religious  opinions,  professions  or  worship;  in  all  which  he 
sliall  be  free  to  raaint^  his  own,  and  not  to  be  burthened  with  those  of  av 
other." 
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Second, — That  the  salvors  had  a  rightful  lien  upon  the  cargo 
saved ;  that  the  captain  of  the  Point  a  Petre  was  agent  for  the 

The  language  of  the  Act  of  1823  is,  "  they  shall  have  legislative  power 
over  all  rightful  subjects  of  Ic^slation  ;  but,  no  law  shall  be  valid,  which  is 
inconsistent  with  the  Constitution  and  laws  of  the  United  States  {  or,  which 
by  any  penon  under  restraint,  &c" 

That  jurisdiction  of  salvage,  is  a  rightful  subject  of  legislation,  is  not 
to  be  questioned.  The  juri^ictiou  then  vested  b^  the  le^lature  in  this 
municipal  Court,  must  be  sustained,  unless  inconsistent  with  the  laws  or 
Constitution  of  United  States.  But  with  the  Constitution,  in  legislating 
on  the  subject  of  salvage,  there  can  be  no  incongruity  { it  is  only  tbereibre 
the  supp€»ed  inconsistency,  with  the  Act  of  Congress  of  May  1824^  ^t 
can  impugn  it. ' 

The  provisions  of  that  Act  upon  this  subject,  are  these : — 

"  Each  of  the  said  Courts,  (meaning  the  superior  Courts  of  the  district 
of  Florida,)  sliall  moreover  have  a,nd  exercise  the  same  jurisdiction  within 
its  limits,  in  all  eases  arising  under  the  laws  and  CkmsUluiion  of  the  United 
StateSf  which,  by  an  Act  to  establish  the  judicial  Courts  of  the  United  States^ 
approved  the  24th  day  of  September  1789,  and  'an  Act  in  addition  to  the 
Act  entitled  an  Act,  to  establish  the  judicial  Courts  of  the  United  States^ 
approved  tlie  2d  March  1793,*  was  vested  in  the  Court  of  Kentucl^  dia- 
trict"- 

The  question  then  is  reduced  to  this,  in  what  cases,  arising  under  ike  laws 
and  Constitution  of  the  United  States^  is  jurisdiction  vested  in  the  Court  of 
Kentucky  district,  by  the  two  Acts  of  the  34th  September  1789,  and  the 
2d  of  March  1793. 

It  has  been  erroneously  assumed,  that  all  the  jurisdietion  vested  by  those 
Acts  in  the  Kentucky  Court,  was  vested  by  this  law  in  the  superior  Court 
of  Florida ;  it  is  expressly  confined  to  oases  arisiagunder  the  laws  and  Con- 
stiiution  of  the  United  States,-  and  the  reason  b  obvious.  In  aU  cases  aris- 
ing under  the  laws  of  tlic  district,  jurisdiction  is  given  hj  the  preceding 
section  of  the  same  Act ;  but  as  most  of  the  laws  of  the  United  States,  had 
been  made  of  force  in  the  territoiy  as  before  observed,  the  2d  section  is 
intended  to  extend  the  jurisdiction  of  the  Court  to  cases  arising  under  the 
latter  laws,  and  further,  if  necessar}',  to  all  cases  arising  under  laws  of  the 
United  States,  over  which  jurisdiction  had  been  given  to  the  Kentucky 
Court — practice  in  defining  jurisdiction,  that  had  been  pursued  by  Con- 
gress, with  regard  to  all  the  territories  subsequent  to  the  time  when  the 
Kentucky  Court  was  established. 

In  the  original  organization  of  the  judiciary  of  the  United  States,  Ken-^ 
tucky  and  Maine  were  excluded  iirom  the  arrangement  of  circuits.  And^ 
as  no  Circuit  Coiut  was  required  in  law  to  be  held  there,  the  District  Court' 
was  vested  with  Circuit  Court  jurisdiction. — This  is  the  whole  purport  of 
the  Act  of  1789,  referred  to  in  the  Florida  Act  of  1824.  The  other  Act 
there  referred  to,  to  wit,  that  of  1793,  has  no  other  operation  as  to  the 
Kentucky  Court,  besides  vesting  in  it  the  powergiven  to  the  Circuit  Courts 
to  hold  special  sessions. 

If  the  Florida  Act  were  as  broad  in  its  operation  as  the  two  Acts  referred 
to,  it  would  indeed  be  a  serious  question,  whether  the  legislature  of  Florida 
could  divest  its  superior  Court  of  any  part  ot*  its  admiralty  jurisdiction,  as 
existing  in  and  exercised  by  the  District  Courts  of  the  United  States.  Blit 
T  think  it  incontestable,  that  die  jurisdiction  here  given  is  explicitlj^  restrict* 
^  to  so  much  of  the  jurisdiction  of  the  Kentacky  Qouxi  only,  m  c^moa 
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underwriters,  and  had  authority  to  settle  the  amount  of  that 
claim,  either  by  agreement,  or  an  award  of  third  persons ;  that 

within  the  description  of  eases  armng  undetihtkaoi  and  CaruiUution  ihe 
United  Staiet. 

No^»  excepting  in  the  angle  inctanee  of  the  present  Bank  of  the  United 
States,  Congress  never  has  vested  a  jurisdictiop  cfVen  in  its  Circuit  Courto^ 
generally,  over  emuea  anting  undir  the  CanMuHom  and  laws  of  Ute  Vmttd 
States.  It  haa  given  an  appeUate  jurbdiction,  and  that  only  to  the  Supreme 
Court,  over  causes  of  th^t  description,  when  such  causes  arise  in  the  state 
Cou.rts,  but  we.  look  in  vmu  through  the  law  defining  the  jurisdiction  of  the 
Kentucky  Court  for  any  general  euum  to.  jurisdiction  under  the  description 
of  '*  cases  arising  under  die  laws  and  Constitution  of  the  United  States.'* 

Tet,  very  ample  operation  must  be  given  to  these  words  of  the  Florida 
Act,  conndmd  in  reference  to  the  jurisdiction  actually  possessed  and  ex- 
ercised by  the  tiDsntucky  Court,  under  the  two  laws  of  1789  and  1793.  The 
land  laws,  revenue  laws,  Uws  of  trade^  crimihal  laws,  and  many  ptb!er  pub- 
lic kws,  were  all  laws  of  the  United  St&te;i,  under  which,  cases  mi|;ht  arise, 
and  over  which  the  Kentucky  Coiirt,  was  undoubtiedly  vested  wiUi  juris- 
diction. Nor  do  I  doubts  that  the  admiralty  jurisdiction,  over  revenue  cases^ 
as  exercised  by  the  Kentucky  Court,  is  rightfiilly  vested,  (and  that  beyond 
the  control  of  the  Florida  legislature,)  in  the  Superior  Court  this  ^ 
trict. 

But  here  it  appears  to  me,  the  grant  of  jurisdiction  terminates.  The  ad- 
miralty jurisdiction,  beyond  this  limit,  is  left  to  be  administered  under  the 
&WS  ii  the  territory,  for  this  simple  reason,  that  other  causes,  occurring  in 
the  admiralty,  cannot  be  brought  within  this  description  of  causes,  arising 
under  the  kws  of  the  United  States— et  least,  this  appears  incontrovertible, 
when  applied  to  questions  of  salvage  arising  on  wreck  of  the  sea— to  ques- 
^ons  of^  nlvage  on  captures  as  prize  of  war,  I- am  inclined  to  think  it  would 
extend,  at  least,  to  all  causes,  in  which  the  distribution  of  prize  money,  de- 
pends upon  laws  of  the  United  States. 

But  it  is  argued,  that  this  is  a  cause  arising  under  the  laws  of  the  United 
States,  within  the  reason  of  the  decision  Of  the  Supreme  Court,  in  the  case 
of  Osborne  w.  The  Bank  of  the  United. States;  that  the  validity  of  the  sale, 
divesting  the  interests  of  these  libelUnta,  depends  upon  the  legality  of  the 
powers,  exercised  by  the  Court  of  Ke^  West,  which  defpends  upon  the 
powers  vested  in  the  legislature  Florida,  which  finally  depends  upon  the 
Acts  of  Congress,  which  created  the  body  poUtic  of  Florida-^that  creating 
a  body  politic,  is  only  creating  a  body  corporate  on  a  larger  scale,  but  ea- 
aentially  the  exercise  of  one  and  the  same  power-^that  whether  the  one  or 
the  otiier  sues  or  defends,  legislates  or  acts,,  by  itself  or  its  a^nts,  all  must 
be  done  with  reference  to  the  law  that  creates  and  organizes  it;  and  in  fine, 
in  the  language  of  the  Court,  in  the  case  cited,  the  charter,  not  only 
creates  it,  but  g^ves  it  every  facultyithat  it  possesses.  The  power  to  acquire, 
rights  of  any  description,  to  transact  business  Of  any  descnption,  to  sue  on 
those  contracts,  is  griven  and  meaisured  by  its  charter,  and  that  charter  is  a 
law  of  the  United  States.  This  .being,  .can  acquii^e  no  right,  make  no  con- 
trsct,  bring' no  suit,  which  is  not  authorized  by  a  law  of  the  United  States. 
It  is  not  only  itself  the  mere  creature  of  the  law,  but  all  its  actions,  and  all 
its  rights,  are  dependent  on  the;  same  law,"  &c. 

1  have  taken  a  week  to  reflect  upon  this  question  alone,  and  I  cannot 
withhold  from  the  gentleman,  who  argued  the  caude  for  tiie  libellants,  an 
acknowledgment,  that  I  have  not  been  able  to  draw  apy  line  of  discrimina- 
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he  applied  to  these  third  persons,  and  agreed  to  their  proceed- 
ings, and  to  the  sale ;  that  the  sale  was  afterwards  ratified  by 
Ogden,  the  special  agent  of  the  underwriters. 

tion,  between  this  and  the  dedded  cause,  which  satisfies  my  mind.  Yet,  I 
am  thoroughly  persuaded,  that  the  learned  men  who  decided  that  cause,  ne- 
ver contemplated  that  such  an  application  would  have  been  given  of  their 
decision.  I  am  happy  in  the  prospect  that  this  cause  will  finally  be  disposed 
of  elsewhere,  not  doubting,  that  the  mental  acumen  of  those  who  decided 
the  other,  will  be  found  fully  adequate  to  distinguish  or  reconcile  the  two 
cases,  on  grounds  which  have  escaped  my  reflections.  At  present,  I  must 
content  myself  with  observing,  that  it  is  too  much  to  require  of  a  Courts 
upon  mere  analogy,  to  sustain  an  argument,  that  not  only  proves  too  much, 
if^  it  proves  any  thmg,  but  which  leads,  in  fact,  to  positive  absurdity. 

It  will  be  recollected,  that  it  is  not  only  in  the  territorica  that  we  find  bo- 
dies politic  created  by  the  laws  of  the  United  States,  but  that  near  one  half 
the  states  derive  their  origin  and  admission  into  the  Union,  under  laws  of 
ttie  United  States.  But  will  it  be  contended  that  all  the  causes  arising  un- 
der their  laws,  are  causes  ariring  under  laws  of  the  United  States  }  It  is 
true,  that  in  the  District  of  Columbia,  the  appellate  jurisdiction  given  to  the 
Supreme  Court,  can  be  maintained  only  on  the  ground  that  the  laws  of  that 
district  are  laws  of  the  United  States ;  and  that  sll  the  laws  of  the  District  of 
Florida  derive  directly,  or  indirectly,  their  force  from  the  same  origin.  But 
in  the  case  of  the  District  of  Columbia,  this  power  is  expressly  given  to  the 
Supreme  Court,  and  we  are  not  now  inquiring  whether  Congress  miefat 
not  have  vested  this  jurisdiction  in  the  Superior  Court  of  Florida,  but  wne- 
tlier  they  have  so  vested  it.  The  simple  mquiry  is,  what  force  and  opera* 
tlon  is  to  be  given  to  those  words,  in  the  second  section  of  the  Act  of  1834, 
"Jurisdiction  in  all  cases  arising  under  the  laws  and  Constitution  of  the 
United  States  ^'  And  what  coiud  be  more  absurd  than  to  decide,  that  the 
same  force  is  to  be  given  to  those  words  aa  if  tliey  were  not  there.  Ex- 
punge tliat  sentence  altogether,  and  the  construction  of  the  clause  will  be 
uecessarily  and  precisely  that  contended  for  by  the  libellants,  to  wit,  an  un- 
restricted grant  of  the  jurisdiction  vested  by  law  in  the  Kentucky  Coiut. 
It  not  unfrcquently  happens,  that  in  the  construction  of  a  whole  law,  or  a 
section,  or  a  clause  of  a  law,  words,  or  even  sentences,  are  declared  sur- 
plusage, or  irreconcilable  with  other  words  or  sentences  $  but  here  we  are 
called  upon  to  ^ve  a  meaning  to  words,  which  deprives  them  of  all  mean- 
ing, and  that  without  any  incong^ity  with  other  words,  or  want  of  distinct 
meaning  in  themselves,  but  from  an  analogy  with  another  case,  in  which 
similar  words  have  received  a  construction  which  produces  that  conae- 
quence,  when  applied  to  these  words. 

Until  better  advised,  I  must  maintain  that  these  words  have  a  definite 
meaning  and  bearing  in  their  place  in  this  law,  and  amount  to  a  restriction 
of  the  jurisdiction  of  the  Superior  Court  of  Florida,  to  a  class  of  caaet 
which  does  not  comprise  salvage  on  wreck  of  the  sea. 

Some  minor  grounds  have  been  dwelt  upon  in  argument,  of  which  it  is 
proper  to  take  a  brief  notice. 

It  has  been  argued  that  the  Superior  Court  of  Florida  acquired  jurisdic- 
tion in  another  way  ;  to  wit,  that  the  9tli  section  of  the  Florida  Act,  of  1822, 
makes  of  force  in  the  territory,  all  public  laws  of  the  United  States,  not  re- 
pugnant to  the  provbions  of  that  Act.  That  the  judiciary  Acts  are  Acts 
of  that  description,  and,  therefore,  are  laws  of  the  territory.  But  this  ail- 
ment is  without  point,  until  stich  an  organization  of  Circuit  and  District 
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Third. — He  claims  the  whole  three  hundred  and  fifty-six 
bales,  on  the  ground  of  a  sale  by  a  Court  of  the  territory  of 
Florida. 

Courts  of  the  United  States  takes  place  in  that  territor}',  as  will  admit  of  the 
application  of  this  law  to  the  jurisdiction  of  its  Courts.  Or  rather,  it  take? 
effect  as  to  the  subject  now  under  consideration,  only  throug^h  those  clauses 
Which  relate  to  the  jurisdiction  of  the  Kentucky  Court,  and  thus  returns,  in 
a  circle,  to  the  argument  which  we  have  been  before  considering. 

It  has  also  been  contended  that  the  Florida  Act,  under  which  the  Court 
at  Key  WesTwas  organized,  is  void.  Ist  Because  never  ratified  by  Con- 
gress ;  and  2d]y,  because  inconsistent  with  that  provision  of  the  first  section 
of  the  Act  of  1824,  which  gives  original  juriscUction  to  the  Superior  Courts 
of  the  territory,  in  all  cases  of  100  dollars  in  value. 

To  the  first  of  these  reasons,  the  5th  section  of  the  Act  of  1822,  furnish- 
es ah  unequivocal  answer.  It  is  only  the  right  of  repealing  that  Congress 
retains  over  the  laws  of  Florida.  That  clause  which  reauires  the  Governor  to 
report  the  laws  of  the  territory  to  the  President,  to  be  laid  befhre  Congress, 
is  merely  directoiy,  but  has  no  bearing  upon  the  validity  of  those  laws,  un- 
til repealed.  The  words  are  •*  which  if  disapproved  by  Congress,  shall 
thenceforth  be  of  no  force necessarily  implying  their  previous  operation. 

With  regard  to  the  second,  I  have  no  doubt  but;  that  the  individual  who 
chooses  to  resort  to  his  common  law  remedy,  of  an  action  for  work  and  la- 
bour, instead  of  libelling  for  salvage,  may  maintain  an  origfinal  suit  in  the 
Superior  Court  of  the  territory.  But  I  see  nothing  in  the  Act  which  makes 
that  jurisdiction  exclusive,  in  a  case  in  which  both  remedies  are  open  to  the 
chmce  of  the  party.  The  language  of  the  6th  section  is,  "That  thejudif 
cial  power  shall  be  vested  in  two  Superior  Courts,  and  in  such  in^rior 
Cbuite,  and  justices  of  the  peace  as  the  legislative  council  of  the  territory 
nay  from  time  to  time  establish."  The  7th  section  of  this  Act,  and  the  2d 
of  the  subsequent  Act,  confine  to  the  Superior  Courts  exclusively,  the  ju- 
risdiction over  the  cases  arising  under  the  laws,  &c.  of  the  United  States, 
of  which  the  Kentucky  Court  had  jurisdiction--but  as  to  all  others,  I  per- 
ceive nothmg  in  the  law  which  precluded  the  Florida  legislature,  from  mak- 
ing any  (fistnbution  of  jurisdiction  consistent  with  preserving  to  the  Superior 
Court  a  concurrent  jurisdiction,  to  be  exercised  according  to  its  own  terms. 

It  is  proper  to  remark  here,  that  whatever  may  be  the  fact  as  to  the  in- 
tegrity and  propriety,  which  reg^ulate  the  proceedings  of  the  Court  at  Key 
West,  there  is  nothing  novel  or  unprecedented  in  the  organization  of  that 
Court  The  model  c?  it  is  of  great  antiquity,  and  througtiout  the  civilized 
world,  some  such  summary  mode  of  adjusting  salvage,  in  cases  of  wreck  of 
the  sea,  is  to  be  found.  We  had  jiist  such  a  Court  here,  and  I  believe  in 
most  of  the  states,  when  the  Constitution  was  adopted  ;  and  although  ju- 
risdiction of  the  subiect  has  been  every  where  abandoned  to  the  District 
Courts  of  the  United  States,  where  it  b  generally  adjusted  with  great  so- 
lemnity and  discretion,  and  I  believe,  very  much  to  the  satisfaction  of  all 
the  commercial  world,  there  exists  no  reason  to  preclude  the  Congress  of 
the  United  States  from  constituting  similar  summary  tribunals,  whenever 
and  wherever  it  may  become  necessary.  The  establishment  of  this  tribu- 
nal, therefore,  however  justice  may  be  distributed  in  it,  is  no  unwarrantable 
exercise  of  the  legishitive  or  judicial  power  vested  in  Florida. 

Finally,  I  am  of  opinion  that  there  is  error  in  the  decision  of  the  District 
Court,  and  adjudge  that  it  be  reversed,  and  tiie  goods  restored  to  tlie 
cbumant  with  costs. 

H.  N.  Gruger,  for  libellants,  King  and  Gadsden,  for  claimant. 
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fbttrth, — That  was  a  foreign  Court,  acting  under  a  munir 
eipal  law,  and  having  the  property  within  its  reach ;  its  juris- 
diction cannot  be  inquired  into. 

Fifth. — If  the  jurisdiction  of  that  Court  can  be  inquired  into, 
they  contend  that  jurisdiction  was  conferred  upon  it: 

i&'xM.— With  the  8th  section  of  the  Act  of  Congress  of  the 
3d  March  1823,  which  is  in  these  words:  ^*That  each  of  the 
said  Superior  Courts  shall  moreover  have  and  exercise  the 
same  jurisdiction  within  its  limits,  in  all  cases  arising  under  the 
laws  and  Constitution  of  the  United  States^  which  by  an  Act  to 
establish  the  Judicial  Courts  of  the  United  States,  approved  the 
37th  September  1789,  and  an  Act  in  addition  to  said  Act,  ap- 
proved the  2d  of  March  1793,  was  vested  in  the  Court  of  Ken- 
tucky District" 

The  case  was  argued  by  Mr.  Ogden  for  the  appellants,  and 
by  Mr.  Whipple  and  Mr.  Webster  for  the  claimants: 

Mr.  Ogden — 

The  great  question  in  this  case  is  the  validity  of  the  proceed- 
ings of  the  territorial  Court ;  and  upon  the  threshold  of  this 
inquiry  it  is  asked,  how  far  it  is  competent  for  this  Court  to  exa- 
mine the  constitutionality  of  the  Court  at  Key  West,  and  the 
legality  of  its  proceedings. 

The  libel  filed  in  the  District  Court,  sought  the  restoration 
of  the  cotton,  subject  to  a  reasonable  salvage.  The  claimant 
asserts  his  right  to  it  under  a  sale,  and  the  inquiry  is,  whether 
the  property  was  changed  by  the  proceedings  directing  the 
sale.  The  decision  upon  this  inquiry,  rests  upon  the  right  of 
»hc  Court  to  take  jurisdiction  of  the  subject  matter. 

The  common  law  rule  is,  that  when  a  Court  acts  within  its 
powers,  its  acts  are  binding  on  all  the  world ;  but  if  beyond 
ihem,  they  are  entirely  void.  It  is  therefore  necessary  to  look 
into  the  constitution  of  the  Court.  Abbot  on  Ship.  11  edL  16 
n,  Starkie  215.  9  Mass.  462. 3  ff^of.  234. 

The  next  inquiry  is  into  the  nature  of  the  case,  of  which  the 
Court  took  cognizance ;  and  then,  whether  it  was  within  its  ju- 
risdiction ? 

It  was  a  case  of  salvage,  and  salvage  is  of  admiralty  jurisdic- 
tion. 1  Wheat,  335 — Sergeant's  Constitutional  Law^  206.— In 
England  there  was  a  great  contest  upon  this  question,  but  it  was 
iinally  settled  in  favour  of  the  jurisdiction  of  the  admiralty,  by 
the  statute  of  Rich.  3d.  Mbot  on  Ship,  433. 

It  is  now  to  be  inquired,  could  the  Court  at  Key  West,  law- 
fully exercise  admiralty  jurisdiction  ? 

The  Constitution  was  made  for  the  whole  people  of  the  Unit- 
ed States,  without  reference  to  their  being  within  the  original 
thirteen  states. — The  3d  article  2d  section  defines,  '*  the  judicial 
powers,"  and  declares  it  shall  e&tend  to  all  cases  of  admiral- 
ty and  maritime  jurisdiction*'' 
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The  treaty  with  Great  Britain  of  1783,  ceded  a  large  tract  of 
country  to  the  United  States,  a  great  portion  of  which,  if  not 
the  whole,  was  within  the  limits  of  the  thirteen  states,  and  was 
claimed  by  several  of  the  states,  but  was  afterwards  ceded  to 
the  United  States. 

Thus  the  United  States  became  possessed  of  all  these  terri- 
tories by  cession,  all  of  which,  except  that  ceded  by  Georgia, 
having  been  acquired  under  the  confederation,  the  people  upon 
those  territories  became  citizens  of  the  United  States  by  those 
cessions,  and  were  entitled  to  all  the  rights  and  privileges  of 
citizens.  < 

In  the  articles  of  confederation,  there  is  no  provision  for  ac- 
quiring rights  to  lands;  but  on  the  contrary,  the  lands  within 
uxe  territories  of  the  several  states,  were  considered  as  belong- 
ing to  those  states.  By  what  authority  did  the  confederation 
acquire  a  right  to  the  lands  ceded  to  them?  Whence  then, 
did  the  confederation  draw  the  capacity  to  take  and  hold  those 
lands  ?  Not  from  any  municipal  regulations,  or  from  the  laws 
of  the  states ;  or  from  the  express  terms  of  the  articles  of  con- 
federation; but  from  the  great  principles  of  public  law.  The 
powers  of  Congress  were  to  make  war,  and  peace,  and  to  make 
treaties;  and  in  those  and  the  other  powers,  were  included  those 
under  which  territories  were  acquired  and  governed. 

■  That  Congress  considered  themselves  possessed  of  those  pow- 
ers is  shown  by  the  resolutions  of  6th  September  1780,  and  lOtfe 
October  1780,  recommending  to  the  states  to  cede  their  unap- 
propriated lands-— and  also  by  the  ordinance  for  the  government 
of  the  territory  north-west  of  the  river  Ohio,  passed  13th  July 
1787. 

That  the  inhabitants  of  the  territories  thus  acquired,  were 
citizens  of  the  United  States,  is  manifest  from  the  fact,  that  a3 
soon  as  they  were  sufficiently  numerous  to  protect  themselves, 
and  to  form  a  state  government,  they  became  a  part  of  the 
Union.  The  territories  to  which  these  observations  apply,  were 
not  part  of  the  nation  at  the  time  of  the  establishment  of  the 
Constitution. 

The  Circuit  Court  in  delivering  their  opinion,  draw  a  distinc- 
tion between  territories  so  situated,  and  those  which  were  after- 
wards acquired.  Is  there  any  foundation  for  this  distinction  ? 

The  rights  of  the  United  States  to  hold  territories, not  apart 
of  the  nation  at  the  time  of  the  confederation,  in  the  same  man- 
ner as  the  right  to  all  those  within  the  original  thirteen  states, 
is  derived  from  the  same  universal  principles  of  general  law; 
from  the  powers  of  making  peace,  and  war,  and  of  making 
treaties,  8cc.  It  is  necessary  for  the  peace  of  the  Union,  that 
they  should  possess  those  powers. 

In  what  relation  then,  do  the  inhabitants  of  an  acquired  ter- 
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l  itory,  stand  to  the  United  States  ?  Are  they  citizens,  or  sub- 
jects P    This  is  a  grave  question,  and  merits  the  serious  consi- 
deration of  the  Court 

The  first  territory  acquired  by  the  United  States,  was  Loui- 
siana; and  by  the  third  article  of  the  treaty,  as  well  as  by  sub- 
sequent legislative  Acts,  the  inhabitants  of  the  country  became 
entiled  to  the  privileges  of  citizens.  The  acquiescence  of  the 
people  of  the  United  States,  fully  establishes,  that  the  powers 
exercised  in  reference  to  Louisiana,  were  properly  exercised. 

The  third  section,  fourth  article,  of  the  Constitution,  author- 
izes the  admission  of  new  states  into  the  Union.  This  section 
of  the  Constitution,  gives  to  Congress  a  power,  only  limited  by 
their  own  discretion,  to  admit  as  many  states  as  they  may  think 
proper,  in  what  manner  soever  the  territory  composing  those 
new  states  may  have  been  acquired. 

After  the  acquisition  of  Louisiana,  Congress  considered  and 
treated  the  people  of  the  counti7  same  manner  they  con- 
sidered the  inhabitants  of  every  other  territory  of  the  United 
States, — as  a  part  of  the  nation  at  the  time  of  the  confedera- 
tion. The  various  legislative  Acts  in  reference  to  Louisiana, 
establish  this  position.  . 

The  next  great  acquisition  of  the  United  States  by  cession 
from  a  foreign  government,  was  that  of  Florida  from  Spain* 
The  sixth  article  of  the  treaty  declares,  **  The  inhabitants  of  the 
territories  which  his  Catholic  Majesty  cedes  to  the  United  States 
by  this  treaty,  shall  be  incorporated  into  the  Uni<m  of  the  Unit- 
ed States,  as  soon  as  may  be  consistent  with  the  principles  of 
the  Federal  Constitution,  and  admitted  to  the  enjoyment  of  all 
the  privileges,  rights  and  imnmnities  of  citizens  of  the  United 
States." 

The  provisions  of  this  article,  in  all  respects  similar  to  that 
on  the  Louisiana  treaty,  stipulating  for  the  privileges  of  the  in- 
habitants of  the  country,  authorize  the  belief  that  the  government 
of  the  United  States  doubted  their  power  under  the  Constitu- 
tion to  receive  a  cession  upon  any  other  terms,  than  that  the 
people  inhabiting  the  country  should  be  citizens  of  the  United 
States. 

The  Act  of  Congress  entitled  "an  Act  for  the  establishment 
of  a  territorial  government  in  Florida,"  followed  this  treaty,  and 
was  passed  20th  March  1803. 

The  fifth  section  of  this  Act  constitutes  a  legislative  body  for 
the  territory,  and  declaims  that  their  legislative  powers,  shall 
extend  to  all  the  rightful  subjects  of  legislation;  but  no  law  shall 
be  valid,  which  is  inconsistent  with  the  Constitution  and  laws  of 
the  United  States.  The  sixth  section  establishes  the  judicial 
power,  and  appoints  a  8tq}eriar  Court,  and  gives  the  territorial 
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legislature  power  to  establish  iw^mar  Courts.  The  seventh  sec- 
tion prescribes  the  jurisdiction  of  the  Superior  Court,  and  de- 
clares that  the  said  Superior  Court  shall  have  and  exercise  the 
same  jurisdiction  within  its  limits  in  all  cases  arising  under 
the  laws  and  Constitution  of  the  United  States,  which  was  vest- 
ed in  the  Court  of  the  Kentucky  district,  by  the  Judiciary  Act 
of  1789;  and  the  Act  in  addition  thereto,  of  2d  March  1793; 
and  writs  of  error  and  cameal  from  the  decision  in  the  said  Su- 
perior Court,  authorizea  by  this  section  of  the  Act^  shall  be  made 
to  the  Supreme  Court  of  the  United  States  in  the  same  cases, 
and  under  the  same  regulations,  as  from  the  Circuit  Court  of 
the  United  States.  By  the  eighth  section,  the  .Judges  of  the 
Superior  Courts  and  other  officers,  are  to  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate ; 
and  all  the  Judges  are  to  take  an  oath  to  support  the  Constitu- 
tion of  the  United  States,  before  they  enter  on  the  duties  of  their 
ofRce;  and  the  salaries  of  the  Governor,  Judges,  &c.  are  to  be 
paid  out  of  the  treasury  of  the  United  States. 

The  9th  section  declares,  that  certain  Acts  of  Congress 
which  are  enumerated  in  the  section,  and  all  other  public 
laws  of  the  United  States,  which  are  not  repugnant  to  the  pro- 
visions of  this  Act;  shall  extend  to,  and  have  full  force  and  ef- 
fect, in-  the  territory  aforesaid.  '* 

The  14th  section  provides  for  the  appointment  of  one  dele- 
gate to  Congress,  for  the  territory. 

The  Circuit  Court,  in  their  opinion  in  this  case  say,  "  they 
have  the  most  explicit  proof,  that  the  understanding  of  the 
public  functionaries,  is,  that  the  government  of  the  United 
States  does  not  extend  to  such  territories,  by  the  mere  act  of 
cession.  For  in  the  Act  of  Congress,  of  March  1822,  section 
9th,  we  have  an  enumeration  of  the  Acts  of  Congress,  which 
are  to  be  held  in  force  in  the  territory;  and,  in  the  10th  sec- 
tion, an  enumeration  in  the  nature  of  a  bill  of  rights  of  privi- 
lege and  which  could  not  be  denied  to  the  inhabitants  of  the 
territory,  if  they  came  under  the  Constitution,  by  the  mere  act 
of  cession." 

An  examination  of  the  Act,  will  show  that  it  does  not  war- 
rant this  construction.  The  5th  section  declares  no  law  shall 
be  passed  by  the  territorial  legislature,  which  is  inconsistent 
with  the  Constitution  and  laws  of  the  United  States.  This 
shows  that  Congress  did  consider  the  Constitution  and  laws 
as  extending  there.  Why  prohibit  the  passage  of  a  law  in* 
consistent  with  them,  if  they  had  no  operation  there  ? 

The  7th  section  gives  the  Supreme  Court  jurisdidion  in  all 
cases,  under  the  laws  and  Constitution  of  the  United  States. 
Those  laws  must  therefore  have  been  considered  to  extend 
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there,  or  why  empower  their  enforcement  by  the  Supreme 
Court  ? 

The  8th  section  provides  for  the  appointment  of  the  officers 
of  the  government,  including  the  Judges  of  the  Supreme 
Court,  by  the  President,  by  and  with  the  advice  of  the  Senate. 
This  manifests  the  admission  that  the  Constitution  extends 
there ;  as  by  the  Constitution  this  mode  of  appointment  is  esta- 
blished. 

The  law  also  provides,  that  the  officers  of  the  territory,  ap- 
pointed according  to  its  purposes,  shall  take  an  oath  to  sup- 
port the  Constitution  of  the  United  -States.  Why  take  this 
oath,  if  that  Constitution  does  not  extend  to  the  territory? 
The  payment  of  the  officers  of  the  territory,  out  of  the  Trea- 
sury of  the  United  States,  which  could  not  be  constitutionally 
authorized  by  Congress,  unless  the  Constitution  operated  there, 
may  also  be  referred  to,  as  evidence  of  the  principles  contend- 
ed for  by  the  appellants. 

Because  Congress  have  enumerated  certain  laws  as  extend- 
ing to  the  territory,  in  the  9th  section  of  the  Act,  it  is  infer- 
red, that  Congress  desired  none  other  should  extend  there, 
and  thai,  without  such  enactment,  none  would  have  been  in 
operation  there. 

The  language  of  the  section  disaffirms  this  position.  After 
enumerating  certain  Acts,  it  closes  with  a  provision  "That  all 
the  other  public  laws  of  the  United  States,  which  are  not  re- 

gugnant  to  the  provisions  of  tbis  Act,  shall  extend  to,  and 
ave  full  force  in  the  territory. "  By  the  enumeration  of  "  some 
laws,"  it  is  therefore  evident  that  Congress  did  not  mean  to  ex- 
clude those  not  enumerated.  But  it  is  said,  the  lOth  section 
contains  an  enumeration  in  the  nature  of  a  bill  of  rights,  of  pri* 
vileges,  which,  if  the  Constitution  extended  there,  could  not 
be  denied.  This  is  not  admitted.  The  introduction  of  this  pro- 
vision, was  necessary,  for  the  purpose  of  controlling  the  pow- 
ers granted  by  the  local  legislature,  and  to  secure  to  the  inha- 
bitants rights  which  they  had  under  the  Constitution,  but 
which  might  have  been  otherwise  infringed,  unless  provisions 
were  made  to  carry  the  principles  of  the  Constitution  into 
effect 

It  has  been  shown:  1st  That  the  people  in  the  territo- 
ries of  the  United  States  are  citizens  of  the  United  States,  en- 
titled to  all  the  benefits  derived  from  the  laws  and  Constitu- 
tion of  the  United  States,  and  subject  to  all  the  provisions  of 
the  Constitution,  and  the  laws  passed  under  it 

2.  That  in  principle,  there  can  be  no  difference  between  a 
territory  formed  out  of  a  country,  within  the  old  limits  of  the 
United  States,  and  a  territory  in  newly  acquired  country. 

3.  And  that,  therefore^  the  people  of  Florida,  immediately 
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upon  its  cession,  or  at  any  rate  upon  the  passing  of  the  Act  in- 
stituting the  territorial  government,  >  became  citizens  of  the 
United  States,  to  whom  the  laws  and  Constitution  extended. 

The  inquiry  now  is,  whether  in  establishing  the  Court  or 
tribunal  by  which  the  cotton  claimed  in  this  case  was  ordered 
to  be  sold,  the  legislature  of  Florida  have  not  violated  the  Con- 
stitution of  the  United  States,  and  the  laws  of  Congress  pass- 
€fd  under  it.  If  they  have,  then  the  Court  is  an  illegal  Court, 
and  all  its  acts  are  void. 

It  is  not  only  upon  general  principles,  that  the  act  of  esta- 
blishing the  Court  is  invalid,  but  also  by  the  provision  of  the 
Act  of  Congress,  which  prohibits  the  passing  any  law,  incon- 
sistent with  the  laws  and  Constitution  of  the  United  States. 

In  the  article  of  the  Constitution  relative  to  the  judicial 
power  of  the  government,  it  is  declared,  that  it  shall  extend  to 
all  cases  of  admiralty  and  maritime  jurisdictiop.  •  It  has  been 
shown,  that  the  provision  applies  to  territories  as  well  as  states; 
the  Constitution  being  necessarily  paramount  within  the  limits 
of  the  United  States. 

The  Constitution  havings  vested  the  judicial  power  in  a  Su- 
preme Court,  and  such  inlerior  Courts  as  Congress  may  from 
time  to  time  establish,  the  legislative  power  under  this  provi- 
sion has  been  exercised  by  the  Acts  of  March  182£  and  1823. 
Stumor  Courts  have  been  erected,  to  which,  in  addition  to  the 
powers  of  territorial  Courts,  jurisdiction  is  assigned  witbin  its 
limits  in  all  cases  arising  under  the  laws  and  Constitution  of 
the  United  States,  which,  by  the  Judicial  Acts  of  the  United 
States,  was  vested  in  the  Court  of  Kentucky  district,  with  a 
right  of  appeal,  and  a  writ  of  error  to  this  Court. 

By  the  same  Acts,  authority  is  given  to  the  territorial  legis- 
lature, to  establish  inferior  Courts  strictly  territorial,  and  the 
jurisdiction  of  which,  extends  to  subjects  not  within  the  cog- 
nizance of  the  tribunals  of  the  Union. 

What  are  the  powers,  of  the  Court  of  the  Kentucky  dis- 
trict? 

Among  other  subjects  of  jurisdiction  in  the  District  Court  of 
the  United  States,  It  is  declared,  by  the  ninth  section  of  the  Ju- 
diciary Act  of  1799,  *'that  they  shall  have  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  seizures  under  the  laws  of  import, naviga- 
tion and  trade  of  the  United  States,  where  the  seizures  are  made 
on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burthen."  Thus  the  Kentucky  district  had  exclusive 
cognizance  of  cases  of  admiralty  and  maritime  jurisdiction,  and 
consequently,  it  has  exclusive  control  oyer  cases  of  salvage. 

The  tenth  section  proTides,  that  the  District  Court  of  Ken- 
tucky shall,  besidetthe  jurisdiction  aforesaid,  have  jurisdiction 
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of  all  other  causes,  except  of  appeals  made  cognizable  in  a  Cir- 
cuit Court,  &C. 

It  follows  from  the  provisions  of  the  Act  relative  to  the  tef- 
ritorial  government,  and  its  reference  for  the  jurisdiction  of  tht 
Superior  Court,  to  that  existing  in  the  Court  of  the  Kentucky 
district,  that  in  the  Superior  Court  of  Florida,  there  is  exdb- 
siveh/  jurisdiction  over  admiralty  and  maritime  causes,  and  of 
course,  of  the  claims  of  the  salvors  of  the  cotton,  comprising 
part  of  the  cargo  of  the  Point  a  Petre.  The  jurisdiction  is  eat- 
cltisive^  for  it  could  not  be  given  to  the  territorial  Courts  by  an 
Act  of  the  territorial  legislature,  they  not  having  the  power  to 
give  it;  the  laws  of  the  United  States,  having  vested  it  in  the 
Supreme  Court,  having  similar  powers  to  the  District  Court 
of  Kentucky,  and  the  powers  of  the  territorial  Court  being  limit- 
ed within  the  observance  of  the  provisions  of  the  laws  of  the 
United  States. 

Independent  of  the  restriction  imposed  upon  the  territorial 
legislature,  by  which  they  were  disabled  from  giving  admiralty 
and  maritime  jurisdiction  to  the  inferior  Courts  of  Florida,  the 
Constitution  of  the  United  States  would  have  been  violated  by 
such  legislation.  The  Constitution  is  the  supreme  law  of  the 
land;  and,  if  without  a  prohibition  in  the  territorial  law,  the 
legislative  authority  of  Florida  could  not  **coin  money"  or  is- 
sue bills  of  credit,"  the  establishing  of  a  Court  with  admiraKy 
and  maritime  jurisdiction,  would  be  equally  repugnant  to  the 
Constitution;  such  jurisdiction  being  exclusively,  by  the  Con- 
stitution, in  Courts  established  by  Congress. 

It  is  said  in  the  opinion  of  the  Circuit  Court,  that  the  juris- 
diction io  cases  of  salvage,  is  not  vested  by  Congress  in  the 
Superior  Courts  of  Florida.  A  reference  to  the  laws  establish- 
ing the  Court  of  the  district  of  Kentucky,  and  to  the  Act  rela- 
tive to  Florida,  authorizes  a  different  position.  Jurisdiction  is 
given  by  those  laws,  *'in  cases  arising  under  the  Constitution 
and  laws  of  the  United  States."  What  is  such  a  case  ?  Is  not 
the  extent  of  the  judicial  power  of  the  Courts  of  the  United 
States,  a  question  arising  under  the  Constitution?  The  Con- 
stitution having  declared,  that  the  judicial  power  shall  extend 
to  cases  of  admiralty  and  maritime  jurisdiction,  is  not  a  case 
of  admiralty  jurisdiction  a  question  of  this  character  ?  A  pro- 
hibition in  a  state  Court  in  a  case  of  admiralty  jurisdiction,  and 
a  plea  interposed,  that  exclusive  cognizance  of  admiralty  cases 
is  in  the  Courts  of  the  United  States,  would  at  once  raise  a 
question  under  the  Constitution.  The  principle  seems  to  be, 
that  whenever  a  case  arises,  in  which  the  question  is  as  to  the 
jurisdiction  of  the  Courts  of  the  United  States,  it  is  necessarily 
and  always  a  question  arising  under  the  Constitution  and  law9 
of  the  United  States. 
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A  caac  of  salvage  does  not,  strictly  speaking,  arise  under  tA« 
laws  and  Constitution  of  the  United  States,  as  the  right  to  sal- 
vage depends  on  the  principles  of  maritime  law;  but  the  amount 
(tf  salvage^  depends  on  the  decision  of  a  Courts  guided  by  the 
circumstances  of  the  case,  and  exercising  admiralty  and  mari- 
time jurisdiction.  Thus,  as  the  jurisdiction  over  the  case  is 
given  by  the  Constitution,  the  decision  upon  it,  becomes  a  case 
^sing  under  the  Constitution. 

Whether  a  man.  is  bound  to  pay  a  promissory  note  is  not  a 
question  of  this  description,  and  yet  in  cases  of  promissory  notes 
held  by  the  Bank  of  the  United  States,  this  Court  have  always 
decided  that  the  Courts  of  the  United  States  have  jurisdiction; 
because  all  actions  brought  by  the  bank,  are  cases  arising  un- 
der  the  Constitution  and  laws  of  the  United  States.  Congress 
could  give  this  Court  jurisdiction  of  such  cases,  on  no  other 
principle. 

If  then,  under  a  clause  in  the  Constitution  extending  the  ju 
dicial  power  of  the  United  States  to  all  cases  arising  under  the 
Constitution  and  laws  of  the  United  States,  this  Court  will  sus- 
tain jurisdiction  upon  a  promissory  note,  with  the  making  of 
which,  and  the  extent  of  the  liability  of  the  parties  thereto,  the 
Constitution  and  laws  of  the  United  States  have  nothing  to  do. 
—If  those  liabilities  are  questions  arising  under  a  different  law, 
and  the  jurisdiction  is  sustained  by  the  Court,  only  in  the  par- 
ticular case  of  the  Bank  of  the  United  States,  as  a  case  arising 
under  the  Constitution  and  laws  of  the  United  States ;  why  is 
a  different  rule  to  apply  in  a  case  of  salvage,  of  which  the  ex- 
clusive jurisdiction  is  given  by  the  Constitution  and  law  of  the 
United  States  to  the  District  Court?  Is  not  the  one  as  much 
a  case  arising  under  the  laws  of  the  United  States,  as  the  other  I 

Upon  the  whole,  it  is  contended,  that  the  Superior  Courts  oi 
Florida,  having  the  same  jurisdiction  in  cases  arising  uiideV 
the  laws  and  Constitution  of  the  United  States,  as  the  District 
Court  of  Kentucky  had,  under  the  Acts  of  Congress;  and  as  the 
^District  Court  of  Kentucky  has  exclusive  jurisdiction  in  all  civil 
cases  of  admiralty  and  maritime  jurisdiction;  that,  therefore*; 
the  Su|>erior  Courts  in  Florida  have  exclusive  jurisdiction  in 
all  civil,  admiralty  and  maritime  case»— that  salvage  is  a  case 
of  admiralty  and  maritime  jurisdiction — and  that,  therefore, 
any  law  of  Florida,  giving  jurisdiction  in  a  case  of  salvage  to 
any  other  Court  is  unconstitutional ;  and  all  the  acts  of  the 
Court  under  it,  are  void. 

Mr.  Whipple  and  Mr,  Webster  for  the  claimant. 

Mr.  Whipple  contended  >— 

1.  That  Canter  was  a  purchaser  at  Key  West  of  the  proper- 
ty in  question,  which  was  sold  by  the  consent  of  the  owners. 
After  the  disaster  and  abandonment,  the  captain  of  the  Point 
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a  Petre^  acted  as  agent  to  the  underwriters.  When  the  cotUm 
arrived  at  Key  West,  the  salvors  and  the  captain  were  owners 
of  it  as  tenants  in  common.  The  captain  had  a  legal  right  to 
9dl  the  proportion  that  belonged  to  the  underwriters,  or  to  con- 
sent to  a  division  of  it,  through  the  agency  of  a  Court. 

He  chose  the  latter  mode.   He  himself  with  the  salvors,-  ap-  . 
plied  to  the  justice  to  issue  process;  and  he  co-operated  ili 
all  the  subsequent  proceedings,  and  he  received  his  proportioit  .■ 
of  the  sale  of  the  part  of  the  cargo  which  was  saved.   These  ' 
acts  were  subsequently  ratified  by  the  a^nt,  who  it  is  in  evi- 
dence offered  the  claimant  7500  dollars  for  his  bargain. 

Upon  these  facts  it  is  contended,  that  the  consent  of  the  par- 
ty operates  as  a  change  of  title  to  t/ie  property.  It  will  not  sup- 
ply a  defect  of  power  in  the  Court,  acting  as  a  Courts  but  the 
Court  is  the  mere  organ  of  the  will  of  the  party.  As  between 
the  original  partieSy  a  plaintiff  may  take  advantage  of  the  want 
of  jurisdiction  of  the  Court  to  which  he  has  resorted.  But  can 
he  obtain  judmient,  proceed  to  execution,  obtain  a  sale,  under 
which  a /Atra/^mcm  purchases;  and  then  dispute  the  title  of 
that  third  person,  for  an  alleged  want  of  jurisdiction  in  the 
Court  ? 

The  Court  at  Key  West  had  jurisdiction,  and  its  decree  can- 
not be  questioned. 

It  may  be  proper  to  consider  in  the  first  place,  whether  the 
jurisdiction  of  the  Key  West  Court,  can  be  inquired  into  by 
this  Court?  Was  it  not  the  judge  of  its  own  jurisdiction?  It 
was  a  municipal  Court,  acting,  in  rem^  under  a  mxmicipal  law,  9 
Ikd.  273.  2  Bloc.  Rep.  977.  4  T.  R.  191.  2  H.  Blac.  410,  4 
Cranch,  271.  268.  275-6.  293.  3  fflieat.  236,  note.  15  John. 
144.  1  Stark.  215-16.  9  Mass.  46.   9  East,  192. 

In  Rose  vs.  Himely,  4  Cranch,  268,  it  is  said,  "  but  of  their 
own  jurisdiction,  so  far  as  it  depends  on  mttnicipal  laws,  the 
Courts  of  every  country  are  the  exclusive  judges." 

Can  the  Key  West  Court  be  considered  a  foreign  Court  ?  It 
was  constituted  by  Congress,  or  by  a  power  derived  from  Con- 
gress; yet  it  may  be  considered  that  the  United  States  has  two 
sovereignties,  one  over  the  people  of  the  United  States,  the  other 
over  the  territories;  and  that  they  are  9ls  foreign  to  each  other, 
as  the  parliament  of  England,  and  the  legislature  of  Jamaica; 
and  that  the  Courts  of  each  are  as  foreign  as  the  Courts  of 
Westminster  and  Kingston.  Perhaps  a  distinction  may  be  also 
taken  between  the  power  of  this  Court,  to  inquire  into  the  ju- 
risdiction of  another  Court,  in  a  case  in  which  a  third  person,  not 
a  party  to  the  original  suit,  defends  his  right  to  the  property 
purchased  under  that  judgment,  and  a  case  where  a  party  to 
the  original  judgment,  seeks  to  enforce  that  judgment  in  this 
Court^  and  thereby  to  acquire  new  rights  under  it.  •  Another 
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distinction  may  be  taken  between  a  defect  of  jurisdiction,  in 
consequence  of  the  absence  of  some  fad  necessary  to  confer 
jurisdiction,  and  that  want  of  jurisdiction  which  arises  from 
the  different  construction  put  upon  a  nlunicipal  law  by  this 
Court,  from  the  construction  adopted  by  the  municipal  Court. 

Instead  of  considering  the  territorial  Court  of  Florida,  a 
•trictly  fmign  Court,  suppose  the  same  right  to  inquire  into 
its  jurisdiction,  that  exists  to  uiquire  into  the  jurisdiction  of  a 
9i€iU  Courts  is  admitted. 

As  a  general  principle,  it  is  true,  that  the  proceedings  o(  a 
Court  are  void,  unless  it  has  jurisdiction  over  the  subject  mat- 
ter. This  howeverv  like  all  general  rules,  has  its  Itmits  and 
hs  qualifications. 

Whether  the  nibjeet  matter,  (the  person,  orpropcrty,)  is  with- 
in the  power  of  the  Court,  is  a  question  of  fact,  to  be  decided, 
generally,  by  the  return  of  an  officer.  The  Court  may  be  sup- 
posed to  act  upon  the  existence  of  that  fact.  When  it  is  proved 
in  another  Court,  that  the  Court  whose  jurisdiction  is  question- 
ed had  been  deceived  as  to  that  essential  fact,  it  does  not 
impugn  its  judgment,  to  say  that  it  acted  without  jurisdic- 
tion.- 

But  the  construction  of  the  statutes  of  the  states,  is  peculiar- 
ly the  province  of  the  Courts  of  the  state;  and  a  uniform  con- 
struction becomes  the  settled  law  of  the  state.  The  jurisdiction 
cannot  be  settled  in  any  other  way,  than  by  the  Courts  of  the 
State.  It  presents  a  question  of  law,  and  the  decision  of  that 
<}uestion,  though  it  relates  to  jurisdiction,  is  as  binding  upon 
the  parties,  as  though  it  related  to  the  merits  of  the  case.  The 
question  as  to  the  extent  of  the  power  of  the  Court  under  a  sta- 
tute, is  a  question  of  law,  and  the  decision  concbmve  on  the  par-^ 
ties. 

The  Courts  of  Florida  alone,  are  to  construe  the  Acts  of  Con- 
gress in  relation  to  the  jurisdiction  of  Florida.  Had  the  jus- 
tice, at  Key  West,  jurisdiction  of  the  question  of  salvage  ? 

By  the  territorial  Act  of  1823,  called  the  Wreckers' Act,'* 
it  is  admitted,  that  sufficient  authority  was  given  to  the  Justice 
over  this  subject.  The  question  arises  out  of  the  Act  of  Con- 
gress of  March  1823;  and  is  this,  does  that  Act  of  Congress 
grant  sufficient  potoer  to  the  legislature  of  Florida  to  pass  such, 
a  law  ? 

^  The  Act  pf  Congress  of  March  1823,  authorizes  the  territo- 
rial legislature,  to  legislate  upon  all  rightful  subjects  of  le- 
gislation." f 

It  makes  it  the  duty  of  the  governor  to  lay  before  Congress, 
annually,  all  the  Acts  passed  by  the  legislature.  If  either  of 
thosie  Acts  are  cUaapproved  of  by  Congress^  it  is,  from  iheru^orthy 
to  be  of  no  effect..  The  Act  concerning  wreckers  was  laid  be- 
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fore  Congress  in  December  1823,  and  its  attention  particularlf 
pointed  to  that  subject,  by  a  memorial  in  which  the  necessity 
of  such  a  law  was  enforced.  Congress  did  not  disapprove  or 
annul  that  law,  untill  1826.  -  In  the  opinion  of  Congress,  then, 
this  law  did  not  violate  the  provisions  of  the  Constitution,  or 
of  any  general  law  of  the  United  States. 

It  ought  to  be  noticed,  that  the  right  conferred  on  the  terri- 
torial legislature  *Ho  legislate  upon  all  rightful  subjects  of 
legislation/'  was  qualified  by  the  condition,  that  no  law  should 
be  valid  if  inconsistent  with  the  Constitution  or  laws  pf  the 
United  States." 

Much  argument  has  been  used  in  order  to  show  that  the 
Constitution  and  laws  of  the  United  States  are,/»er  af,  in  force  in 
Florida,  and  that  the  inhabitants  are  citizens  of  the  United 
States. 

Hatv  the  Constitution  became  of'  force  in  Florida  has  not  been 
shown.  Was  it  by  the  Act  of  cession  ?  Is  there  any  principle  im 
the  law  naiiofiA,  which  upon  the  Act  of  cession  or  conquest, 
gives  to  the  ceded  or  conquered  country,  a  right  to  participate 
in  the  privileges  of  the  Constitution  of  the  parent  country  ? 
The  usages  of  nations  from  the  period  of  Grecian  colomsatioiii 
to  the  present  moment,  are  precisely  the  reverse.  Such  a  right 
never  was  asserted. 

'  The  Constitution  was  established  by  the  people  of  the  United 
States /or  the  United  States.  It  provides  for  the  future  admis* 
sion  of  territories  into  the  Union,  and  expressly  confers  upon 
Congress  the  power  of  governing  them  as  territories^  until  they 
are  admitted  as  states. 

If  the  Constitution  is  in  force  in  Florida,  why  is  it  not  re* 
presented  in  Congress  ?  Why  was  it  necessary  to  pass  an  Act 
of  Congress  extending  several  of  the  laws  of  the  United  States 
to  Florida?  Why  did. Congress  designate  particular  laws,  such 
as  the  crimes  Act,  the  slave  trade  and  revenue  Acts,  and  intro- 
duce them  as  laws  into  Florida  ?  Why  enumerate  particular 
rights  secured  to  the  people  of  the  United  States,  if  the  inha- 
bitants of  Florida  were  entitled  to  them  upon  the  Act  of  ces- 
sion ? 

It  is  denied,  that  aU  the  cases  of  admiralty  and  maritime  ju- 
risdiction are  exclusively  vested  in  the  Courts  of  the  Union. 
On  the  contrary  it  is  asserted,  that  manj  cases  tenVAtn  the  admi- 
ralty are  also  within  the  common  law  jurisdiction  of  the  state 
Courts.  Seamen's  wages.  Salvage,  marine  torts^  collision,  hit. 
are  of  this  description.  2  Doug.  614.  Abb.  on  Ship,  453.  436. 
3  Bos.  4r  PuL  612.  8  East,  57.  2  Seho.  N.  P.  1387.  1  John. 
175.  1  NoUfyM'Cord,  170.  l^Johru  257.  2  Gall.  399.  t  Kent's 
Cofmnenfariesy  351-2. 

If,  however,  salvage  is  admitted  to  be  exdusiirely  vested  m 
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the  Courts  of  the  United  States  as  a  part  of  their  admiralty 
jurisdiction,  how  does  that  deprive  Congress  of  the  power  of 
distributing  that  jurisdiction  among  the  Courts  of  the  lerrttp- 
ries  as  it  pieases  ?  It  is  vested  in  the  Courts  of  the  Union ;  ex- 
clusive of  the  Courts  of  the  states.  The  state  Courts  are  con- 
stituted by  state  legislatures,  over  which  Congress  has  no  con- 
trol They  are  in  a  measure  adverse  jurisdictions.  If  it  is 
-  admitted  that  Congress  has  no  power  to  vest  any  part  of  admi- 
ralty jurisdiction  in  the  state  Courts,  over  which  it  haar*  no 
control,  how  does  it  follow  that  it  has  no  power  to  vest  it  in  a 
territorial  Courts  over  which  it  has  control  ? 

Congress  can  constitute  new  Courts  within  the  states,  and 
confer  portions  of  admiralty  jurisdiction  upon  them.  It  can 
confer  that  jurisdiction  upon  the  superior  or  inferior  Courts  of 
the  territory,  or  it  can  authorize  the  territorial  legislature  to 
do  it.  And  this,  whether  the -Constitution  is  or  is  not  iQ  force 
in  Florida. 

The  power  of  Congress  over  the  territory  is  the  same  in  the 
one  case  as  in  the  other.  The  Constitution-authorizes  Congress 
to  provide  for  the  government  of  the  territories.  It  has  all  the 
power  over  them,  that  Congress  and  the  legislature  of  a  state, 
have  over  k  state.  Its  powcfr  to  appoint  Courts  of  admiralty 
jurisdiction,  can  be  as  legally  delegated,  as  its  power  to  appoint 
any  other  Courts.  AH  the  Courts  of  Florida,  whether  appoint- 
ed by  Congress  or  by  the  territorial  legislature,  are  dependent 
upon  Congress,  ^d  are  Courts  of  the  United  States,  They  are 
therefore,  upon  the  admission  of  the  opposite  counsel,  capable  of 
receiving  grants  of  admiralty  jurisdiction.  It  is  only  ^^^itf^ 
Courts,  which  are  independent  of  Congress,  that  cannot  be 
clothed  with  such  power.  If  the  power  of  Congress  to  distri- 
'  bute  admiralty  jurisdiction  among  the  Courts  of  the  territory 
as  it  pleases,  is  denied,  its  power  to  distribute  it  among  the 
Courts  of  the  United  States  as  it  pleases,  must  be  denied.  Of 
what  consequence  is  it  then,  whether  the  Constitution  is  or  is 
not  in  force  in  Florida,  since  the  'Constitution  excludes  the 
state  Courts  alone  from  the  exercise  of  admiralty  jurisdiction  ? 

The  ground  assumed  is  this,  that  Congress  authorized  the 
territorial  legislature  "  to  legislate  upon  all  rightful  subjects  of 
legislation,"  unless  inconsistent  with  the  Constitution.  That 
salvage  is  a  rightful,  and  in  Florida  a  necessary  subject  ef  le- 
gislation; that  the  necessary  import  of  the  words  of  this  grant 
includes  the  exercise  of  the  power  in  question;  that  the  exercise 
of  that  power,  by  enacting  the  Wrecker's  Act,  was.not  inconsist- 
ent with  the  Constitution  or  laws  of  the  United  States ;  and 
that  consequently  it  must  be  supported,  unless  it  can  be  clearly 
shown  that  it  is  inconsistent  with  some  other  parts  of  the  Act 
of  Congress  of  March  1823. 
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This  is  attempted  by  resorting  to  the  8th  section,  which 
confers  jurisdiction  upon  the  Superior  Courts  of  Florida. 
These  Superior  Courts  were  appointed  by  Congress,  and  ju- 
risdiction was  conferred  by  Congress,  and  the  argument  is 
that  as  Congress  have  conferred  exclusive  admiralty  jurisdic* 
tion  upon  these  Courts  of  its  own  appointment,  that  the  power 
given  to  the  legislature  in  the  same  Act  to  appoint  other  infe- 
rior Courts,  and  to  legislate  upon  all  rightful  subjects  of 
legislation, "  was  not  intended  to  include  the  power  over  sub- 
jects of  admiralty  jurisdiction. 

As  the  necessary  import  of  the  terms  of  the  grant  to  the  le- 
gislature does  include  the  power  in  question,  it  must  be  shown 
that  the  necessary  import  of  the  grant  of  jurisdiction  to  the 
Superior  Courts  excludes  it  Words  of  a  cl^ar  import  are  not 
to  be  controlled  by  other  words  in  the  same  statute,  unless 
their  import  is  equstlly  clear ;  for  doubtful  words  shaU  not  limit 
the  operation  of  clear  and  precise  ones. 

Two  propositions  must  be  established,  as  the  necessary  re- 
sult ofthese  words  of  the  8th  section.  1st.  That  an  exclusive 
admiralty  jurisdiction  is  conferred  upon  the  Superior  Courts. 
2nd.  That  that  exclusive  jurisdiction  extends  to  all  cases. 

The  words  are  the  "  same  jurisdiction:"  Atid  it  is  argued 
that  because  the  jurisdiction  of  the  Kentucky  Court  was  exclu- 
sive, that  these  terms,  necessarily^  vest  an  exclusive  jurisdiction- 
in  the  Superior  Courts. 

The  grant  is  **  the  same  jurisdiction.*^  Must  it  necessarily  be 
exclusive  in  Florida  because  it  was  exclusive  in  Kentucky  ?  Ar4 
the  terms,  exclusive  or  concurrent,  parts  or  qualities  of  the  ju- 
risdiction, so  that  a  grant  of  the- principle  carries  them  along 
with  it,  as  incidents  ?  Or  are  they  in  fact  no  part  of  the  juris- 
diction itself,  but  terms  used  to  express  the  rdation  which  that 
Court  has  to  some  other  Court?  Is  not  the  term  exclusive  in- 
tended to  prohibit  other  Courts  from  exercising  the  same  juris- 
diction ?  Is  a  jurisdiction  more  extensive  when  exclusive,  or 
less  so  when  concurrent  ?  Is  it  not  precisely  the  same  in  the 
one  case  as  in  the  other?  The  power  of  the  Court  over  the 
parties,  the  subject  matter  and  the  process,  is  the  same  in  the 
one  case  as  in  the  other.  A  grant  then  of  the  '*  same  jurisdie- 
tion,"  does  not  necessarily  carry  with  it  the  ^amc  relation  to 
other  jurisdictions.  It  may  be  concurrent  in  Kentucky,  and 
exclusive  in  Florida.  Suppose  two  Courts  in  Floriida  whose 
jurisdiction  extended  over  the  same  district.  Congress  confers 
upon  these  two  Courts  the  same  jurisdiction,"  that  the  Ken- 
tucky Court  possessed.  It  was  exclusive  in  Kentucky,  but  as  it 
was  conferred  on  two  Courts,  would  it  not  be  concurrent  in  Flo- 
rida? 

These  terms,  then,  dg  not  necessarily  import  an  exclusive 
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jurisdiction,  and  ought  not  to  limit  the  grant  of  power  to  the 
le^slature.  The  intention  of  Congress  might  have  been  one 
way  or  the  other.  It  is  probable  they  did  not  intend  an  exclu- 
sive jurisdiction.  In  Kentucl^  this  admiralty  power  is  exclu- 
sive of  the  state  Courts,  over  which  Congress  has  no  controL 
Why  in  Florida  should  it  be  exclusive  of  the  territorial  Courts 
over  which  Congress  had  a  control. 

The  libellants  then  fail  to  establish  the  first  proposition,  that 
the  necessary  import  of  the  terms  confers  an  exclusive  jurisdic- 
tion on  the  Superior  Courts.  The  second  proposi^on  it  is  ap- 
prehended cannot  be  established,  which  is,  that  juriiriiction 
over  aU  cases,  to  which  the  jurisdiction  of  the  Kentucky  Court 
extended,  was  intended  to  be  conferred.  The  words  of  the  Act 
are  ^  all  cases  arising  under  the  laws  of  the  United  States." 

It  is  at  once  perceived,  that  unless  it  can  be  established  that 
the  case  of  salvage  tried  before  the  justice  and  jury  was  a  case 
arising  under  the  law  of  the  United  States,  that  Congress  have 
not  conferred  jurisdiction  over  it,  on  the  Superior  Courts,  uid 
consequently  that  the  territQrial  legislature  had  the  right  of 
conferring  it  upon  an  inferior  Court. 

The  reasoning  adopted  to  show,  that  it  was  a  case  arising  un- 
der the  laws  of  the  United  States  is  somewhat  noveL  The  ju- 
risdiction of  the  justice  depended  upon,  the  territorial  law ;  Uie 
right  of  the  territorial  legislation  to  enact  that  law  depended 
on  the  Act  of  Congress ;  it  was  therefore  a  case  arising  under 
the  laws  of  the  United  States.  And  the  case  of  Osborne  va.  the 
Bank  of  the  >United  States,  9  Wheat.  758,  is  relied  upon  as  an 
authority. 

The  case  of  Osborne  vs.  the  Bank,  did  not  involve  the  right 
of  the  bank  lo  sue  in  a  particular  Court,  not  a  mere  question  of 
jurisdiction,  but  the  right  of  the  bank  to  sue  in  mn/  Ckntrt ;  its 
right  to  a  legal  existence.  The  fact  of  the  legal  existence  of  the 
^bank  depended  on  a  law  of  the  United  States.  The  decision  of 
ihe  question  settled  the  case  between  the  parties.  No  suit  could 
be  afterwards  brought  by  the  bank  in  another  Court.  But,  if  the 
justice  in  Florida  had  decided  against  his  -own  jurisdiction,  it 
would  have  left  the  rights  of  the  parties  as  they  were  before, 
to  be  decided  upon  in  another  Court.  It  would  have  effected 
the  remedy  in  that  Court,  and  that  alone. 

Besides,  if  every  case  which  involves  a  question  of  jurisdic* 
tion  under  a  law  of  the  United  States,  is  a  case  arising  under 
the  laws  of  the  United  States,  then  every  case  which  by  possi- 
bility can  be  brought  in  the  Kentucky  Court  is  of  that  descrip- 
tion, because  every  case  involves  that  question.  What  meaning 
then  have  the  words  "  arising  under  ihe  laws  of  the  Unitm 
States?*'  Why  not  omit  them  entirely  and  read  the  section  thus, 

the  ??ame  jurisdiction  in  nil  r/rs^s  which  the  Kentucky  Court 
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has. "  If  those  words  do  not  Umit  the  grant  to  cases  where  some 
right  is  claimed  under  a  law,  they  are  wholly  inoperative. 

It  will  be  found,  not  only  that  these  words  are  inoperative 
upon  the  construction  of  the  libellants,  but  that  distinct  and  in- 
dependent provisions  in  the  Act  of  Congress  of  1824,  are  also 
inoperative.  Immediately  following  these  words  conferring  ju- 
risdiction upon  the  Superior  Courts,  it  is  provided  that  all 
cases  arising  under  the  laws  of  the  United  StatesI"  shall  be 
tried  the  first  six  days  of  the  term,  and  all  other  cases  after- 
wards ;  that  in  such  cases  the  Clerk  shall  have  the  same  fees 
that  the  Clerks  of  the  District  Courts  have,  but  in  all  other 
cases,  such  fees  as  the  legislature  shall  establish.  Now  if  every 
case  brought  in  a  territorial  Court,  involves  a  question  of  the 
jurisdictipn  of  the  Court,  and  that  alone  gives  it  the  character ' 
of  "  a  case  under  the  laws  of  the  United  States,"  according  to 
the  meaning  of  Congress,  how  x:an  the  distinction  as  to  the 
time  of  trial,  and  the  amount  of  fees  exist  ?  Congress  has  es- 
tablished tivo  classes  of  cases,  one  under,  and  the  other  not  un- 
der, the  law  of  the  United  States.  The  libellants  say  there  is  • 
but  one  class.  All  cases  brought  in  the  Courts  of  Florida  are ' 
cases  arising  under  the  laws  of  th^  United  States,  because  they  . 
all  involve  a  question  of  jurisdiction.  This  view  of  the  sub- 
ject appears  conclusive. 

The  whole  case  results  in  this,  that  Congress,  being  the  so- 
vereign, de  factOj  or  under  the  Cunstitutiun  of  Florida,  had 
a  right  to  provide  for  its  government  by  a  direct  or  a  delegat- 
ed exercise  of  power,  or  by  both.  That  it  had  the  right  of  di^ 
tributing  all  branches  of  judicial  power  dmong  the  several  • 
Courts  of  Florida  as  it  pleased,  and  how  it  pleased,  and  this  to 
the  same  extent  if  the  Constitution  is,  or  it  it  is  not,  per  se^  in  • 
force  in  Florida. 

That  the  grant  of  power  to  the  territorial  legislature  clearly  . 
embraces  the  exercise  of  it  in  question,  and  that  so  far  from  a 
clear  grant  of  exclusive  jurisdiction  in  aU  admiralty  cases,  being 
conferred  upon  the  Superior  Courts,  which  could  alone  limit ' 
the  grant  ol  power  to  the  legislature,  that  it  is  very  doubtful 
whether  any  exclusive  jurisdiction  was  intended,  and  if  it  was, 
it  was  only  in  relation  to  cases  in  which  some  right  or  power  is 
claimed  under  a  law  of  the  United  States.  It  is  agreed  that  sal- 
vage is  not  of  that  description,  unless  the  possibility  of  a  ques- 
tion of  jurisdiction  makes  it  so. 

Mr.  Webster — 

This  will  be  a  hard  case  against  the  claimant  of  the  proper-  - 
ty,  should  he  lose  it,  having  purchased  it  in  good  faith  under 
the  decree  of  a  Court  exercising  jurisdiction  over  the  matter, 
and  to  which  jurisdiction,  no  objection  was  made,  by  the  parties 
lo  the*  proceeding. 

Vol.  J.  3Y 
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How  did  the  District  Court  ef  South  Carolina  obtain  ju^ 
risdiction  in  this  case  ?  No  wrotig  was  done — no  tort  was  com- 
mitted. That  Court  had  not  thefefore  jurisdiction  of  the  sub- 
ject. Salvage  is  too  indefinite  a  t^rm,  to  designate  jurisdiction. 
Marine  salvag^e,  when  the  service  has  been  rendered  at  sea,, 
ipay^rm  a  proceeding  in  the  admiralty,  but  in.  this  case,  the^ 
services  were  after  the  vessel  was  a  vtrreck ;  and  therefore  the 
same  principles  do  not  apply. 

This  proceeding  is  in  the  nature  ef  an  action  of  trespass;  the 
process  was  against  the  rea,  and  the  person  of  the  claimant; 
apd  ^because  there  had  been  a  question  of  salvage  in  the  Court 
iiiidep<  whose  decree  the  feS  is  held  by  the  claimant,  it  do^s 
9Q|  follow,  that  ^here  is  jurisdiction  in  the  Courts  of  the  Unit- 
ed States.  It  is  said  the  property  has  not  passed  by  any  valid 
detree,  and  trespass  or  trover  would  lie. 

Has  there  been  such  a  judicial  sale,  as  conveyed  the  proper- 
ty to  the  claimant  ? — If  not,  the  insurance  companies  claim  to 
Iwld  the  property.  What  is  Florida  ?  It  is  no  part  of  the  Unit- 
cd  States.  How  can  it  be  ? — how  is  it  represented  ?  do  the  laws 
of  the  United  States  reach  Florida  ?  Not  unless  by  particular 
provisions. 

The  territory  and  all  within  it,  are  to  be  governed  by  the  ac- 
quiring power,  except  where  there  are  reservations  by  treaty. 

By  die  law  of  England,  when  possession  is  taken  of  territo- 
ries, the  king.  Jure  Coronet^  has  the  power  of  legislation  until 
parliament  shall  interfere.  Congress  have  the  Jiis  Corarue  in 
this  case,  and  Florida  was.  to  be  governed  by  Congress  as  she 
thought  proper*. 

What  has  Congress  done  ?  she  might  have  done  any  thing — 
site  might  have  refused  the  trial  by  jury,- and  refused  a  legisla- 
ture. She  has  given  a  legislature,  to  be  exercised  at  her  will ; 
and  a  government  of  a  mixed  nature,  in  which  she  has  endea- 
voured to  distinguish  between  state  and  United  States  juris- 
diction, anticipating  the  future  erection  of  the  territory  into 
a  state. 

Docs  the  law  establishing  the  Court  at  Key  West,  come  with- 
in the  restrictions  of  the  Constitution  of  the  United  States?  If 
the  Constitution  does  not  extend  over  this  territory,  the  law 
cannot  be  inconsistent  with  the  national  Constitution. 

It  is  said  that  the  Court  erected  for  the  territory  by  the  law 
of  the  United  States,  has  exclusive  jurisdiction  over,  this  case, 
and  that  the  interference  of  the  local  legislature  is  unauthoriz- 
ed. Does  the  law  erecting  the  Superior  Court  of  Florida,  give 
this  exclusive  jurisdiction  ? 

The  jurisdiction  given  to  the  Florida  Court  is  the  same  a» 
that  given  to  the  Circuit  Court  of  Kentucky ;  and  as  the  Dis- 
trict Court  of  Kentucky  has  jurisdiction  of  all  cases  arising  un- 
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tier  the  laws  of  the  United  States,  it  is  inferred,  that  the  same 
is  vested  in  the  Florida  Court.  But  it  does  not  follow  from  the 
language  of  the  Act,  that  the  jurisdiction  is  exclusive;  and  thus 
the  power  of  the  Court  erected  by  the  legislature  of  Florida, 
may  be  and  was  concurrent.  The  main  point  in  this  case  is, 
whether  it  is  a  case  arising  under  the  Constitution  of  the  Unit* 
od  States  ?  What  are  the  cases  which  are  referred  to  in  the  pro- 
vision, and  lA  this  one  ? 

The  principles  of  those  cases  have  been  examined,  and 
enough  has  been  settled,  to  show  that  this  is  one  which  does 
not  so  arise.  A  case  is  not  one  arisinjg  under  a  law  of  the  Unit- 
ed States,  because,  in  some  part  of  it,  a  question  may  arise 
under  a  law  of  the  United  States.  The  meaning  of  the  provi- 
sion of  the  Constitution  cannot  be,  that  when  a  law  of  the  Unit- 
ed States  can  have  any  influence  in  a  case,  it  is  to  be  consider- 
ed as  one  arising  under  the  law  of  the  United  States. 

How  docs  the  cause  before  the  Court  arise  under  a  law  of 
the  United  States  ?  It  is  a  claim  for  salvage.  The  goods  are 
brought  into  Key  West,  and  there  is  no  law  of  the  United 
States  limiting  or  fixing  the  amount  of  salvage.  Salvage  is  not 
a  right  arising  under  a  law  of  the  United  States — it  is  a  com- 
mon law  right ;  and  the  action  for  its  recovery,  or  the  rate  to 
be  allowed,  does  not  depend  upon  any  law  of  the  United  States. 
It  cannot  be  claimed,  that  any  laws  operated  in  the  case,  unless 
the  general  laws  which  extended  over  the  territory.  The  case 
of  Osborn  V8,  the  Bank  of  the  United  States,  decided  in  this 
Court,  does  not  apply  to  this  case.  The  law  giving  to  the  bank 
their  charter,  gave  to  that  institution  a  power  to  sue  in  the  Courts 
of  the  United  States.  But,  as  has  been  stated,  the  salvors  of  tli^ 
cotton,  did  not  claim  salvage  under  any  law  of  the  Union.  The 
salvage  might  have  been  sued  fbr,  wherever  the  goods  could  be 
found  and  libelled,  in  England  or  in  France,  or  elsewhere. 

The  argument,  that  this  Court  should  lay  its  hands  on  the  pro-  • 
ceedings  of  the  Courts  of  Key  West,  because  of  the  great  in 
juries  sustained  by  merchants  and  underwriters,  if  it  could,  at 
any  time,  have  force  here,  cannot  have  it  now ;  as  the  law  es- 
tablishing the  Court  which  is  so  much  complained  of  has  been 
repealed. 

Mr.  Ogden  in  reply. 

The  place  where  the  service  is  done,  ascertains  the  jurisdic- 
tion. It  is  upon  this  principle^  that  questions  of  seamen's 
wages  are  subjects  of  admiralty  jurisdiction,  and  entertained 
in  Admiralty  Courts ;  and  upon  this  principle,  the  case  before 
the  Court,  is  of  admiralty  cognizance.  The  whole  of  the  so*- 
vices  of  the  salvors  were  at  sea ;  the  place  where  the  Point  a 
Petre  was  wrecked,  was  at  a  distance  from  the  main  land,  and 
there  the  goods  were  saved. 
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It  is  admitted,  that  for  the  cotton,  which  ii  the  subject  of 
this  suit,  an  action  of  trover  will  lie ;  but  this  is  a  concurrent 
remedy  with  that  afforded  in  a  Court  of  Admiralty. 

Territories  acquired  by  conquest^  and  by  cession,  stand  un- 
der different  relations  to  the  United  States.  Where  territories 
are  ceded,  they  become  part  of  the  United  Slates.  It  has  been 
the  uniform  understanding,  that  this  shall  be  the  case.  Those 
territories.obtained  by  treaties  with  France  and  Spain,  were  so 
considered,  and  the  provisions  in  those  treaties  relative  to  the 
rights  and  privileges  of  the  inhabitants,  were  introduced  un- 
der the  belief  that  Congress  would  not  interfere. 

The  Act  relative  to  the  terrritory  of  Florida  provides,  that 
no  law  shall  be  passed  against  the  provisions  of  the  Constitu- 
tion of  the  United  States.  The  officers  appointed  under  it, 
take  an  oath  to  support  the  Constitution,  and  thus  the  full  force 
and  operation  of  the  Constitution  is  acknowledged  in  the  ter- 
ritory. 

By  the  Constitution,  the  Courts  of  the  United  States  have 
jurisdiction  in  all  cases  of  admiralty  and  maritime  jurisdic- 
tion ;  and  it  therefore  follows,  that  this  is  exclusive.  What 
Courts  have  Congress  ordained  and  established  in  the  territo- 
ry of  Florida,  to  exercise  the  jurisdiction  assigned  by  the  Con- 
stitution to  the  Courts  of  the  United  States  ?  The  law  esta- 
blishes a  Superior  Court  with  general  jurisdiction,  similar  to 
the  Courts  established  in  the  states ;  it  then  provides  that  infe- 
rior Courts  may  be  erected  by  the  territorial  legislature^ 
ivhose  jurisdiction  shall  not  exceed  one  hundred  dollars  ;  and  it 
is  afterwards  said  in  the  law,  that  the  Superior  Court  shall,  in 
addition  to  the  defined  powers,  exercise  all  such  powers  as  are 
granted  to  the  United  States  Court  of  Kentucky.  The  Court 
established  in  Kentucky  has  given  to  it  admiralty  and  mari- 
time jurisdiction,  and  therefore  the  Superior  Court  of  Florida 
•  has  the  same  jurisdiction.  If,  then,  it  is  given  by  Congress  to 
the  Superior  Court,  it  exists  nowhere  else. 

It  is  said  that  Congress  has  given  to  the  territorial  legisla- 
ture all  the  rights  of  legislation  they  have.  Legislative  powers 
cannot  be  delegated.   Delegatus  non  potest  delegare. 

Whether  the  territorial  Court  had  jurisdiction,  is  a  question 
arising  under  the  Constitution  of  the  United  States.  How  else 
does  it  arise  ?  Suppose  a  jurisdiction  in  admiralty  cases,  as- 
sumed by  New-York  during  a  war.  How  can  the  powers  thus 
assumed  be  examined  before  the  Courts  of  the  United  States, 
but  by  affirming  the  Acts  to  be  void  by  the  Constitution  and 
laws  of  the  United  States  ? 

This  is  a  question  of  salvage  ;  and  had  the  territorial  Court 
jurisdiction  of  salvage  ?  If  the  cotton  was  not  sold  under  the 
decree  of  a  Court  competent  to  decide  such  a  question*  ^he 
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property  is  not  changed.  Does  thfe  territorial  Act  give  the  ju- 
risdiction ?  The  powers  of  Courts  formed  under  the  territori- 
al law,  being  limited  to  contlroversies  not  exceeding  one  hun- 
dred dollars,  the  limitation  has  been  exceeded ;  and  the  provi- 
sions for  the  establishment  of  the  Court  are  therefore  void* 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

Tl^e  plaintiffs  filed  their  libel  in  this  cause  in  the  District 
Court  of  South  Carolina,  to  obtain  restitution  of  356  bales  of 
cotton,  part  of  the  cargo  of  the  ship  Point  a  Petre ;  which  had 
been  insured  by  them  on  a  voyage  from  New-Orleans  to  Havre 
de  Grace,  in  France.  The  Point  a  Pe.re  was  wrecked  on  the 
coast  of  Florida,  the  cargo  saved  by  the  inhabitants,  and  car- 
ried into  Key  West,  where  it  was  sold  for  the  purpose  of  satis- 
fying the  salvors  ;  by  virtue  of  a  decree  of  a  Court,  consisting 
of  a  notary  and  five  jurors,  which  was  erected  by  an  Act  of  the 
territorial  legislature  of  Florida.  The  owners  abandoned  to  the 
underwriters,  who  having  accepted  the  same,  proceeded 
against  the  property;  alleging  that  the  sale  was  not  made  by 
order  of  a  Court  competent  to  change  the  property. 

David  Canter  claimed  the  cotton  as  a  bona  fidt  purchaser,  < 
under  the  decree  of  a  competent  Court,  which  awarded  seventy- 
six  per  cent,  to  the  salvors,  on  the  value  of  the  property  saved. 

The  District  Judge  pronounced  the  decree  of  the  territorial. 
Court  a  nullity,  and  awarded  restitution  to  the  libellants  of 
such  part  of  the  cargo  as  he  supposed  to  be  identified  by  the 
evidence ;  deducting  therefrom  a  salvage  of  fifty  per  cent. 

The  libellants  and  claimcmt  both  appealed.  The  Cipcuit 
Court  reversed  the  decree  of  the  District  Court,  and  decreed 
the  whole  cotton  to  the  claimant,  with  costs;  on  the  ground 
that  the  proceedings  of  the  Court  at  Key  West  were  legal, 
and  transferred  the  property  to  the  purchaser. 

From  this  decree  the  libellants  have  appealed  to  this  Court. 

The  cause  depends,  mainly,  on  the  question  whether  the  pro- 
perty in  the  cargo  saved,  was  changed  by  the  sale  at  Key  Weajt. 
The  conformity  of  that  sale  to  the  order  under  which  it  was 
made,  has  not  been  controverted.  Its  validity  has  been  deni- 
ed, on  the  ground  that  it  was  ordered  by  an  incompetent  tri- 
bunal. 

The  tribunal  was  constituted  by  an  Act  of  the* territorial  le- 
gislature of  Florida,  passed  on  the  4th  July  1823,  which  is  in- 
serted in  the  record.  That  Act  purports  to  give  the  poWer 
which  has  been  exercised;  consequently  the  sale  is  valid,  if 
the  territorial  legislature  was  competent  to  enact  the  law.  * 

The  course  which  the  argument  has  taken^  will  require,  that. 
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in  deciding  this  question,  the  Court  should  take*  into  Ticw  the 
relation  in  which  Florida  stands  to  the  United  Sutes. 

The  Constitution  confers  absolutely  on  the  government  of 
the  Union,  the  powers  of  making  war,  and  of  making  treaties; 
consequently,  that  goremment  possesses  the  power  of  acquir- 
ing territory,  either  by  conquest  or  by  treaty. 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely  sub- 
dued, to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acouisidon 
is  confirmed,  and  the  ceded  territory  l>ecomes  a  part  of  the  na- 
tion to  which  it  is  annexed ;  either  on  the  terms  stipulated  in 
the  treaty  of  cession,  or  on  such  as  its  new  master  shall  im- 
pose. On  such  transfer  of  territory,  it  has  never  been  held, 
that  the  relations  of  the  inhabitants  with  each  other  undergo 
any  change.  Their  relations  with  their  former  sovereign  are 
dissolved,  and  new  relations  arc  created  between  them,  and  the 
government  which  has  acquired  their  territory.  The  same 
Act  which  transfers  their  country,  transfers  the  allegiance  of 
ibose  who  remain  in  it;  and  the  law,  which  may  be  denominated 
political,  is  necessarily  changed,  although  that  which  regulates 
die  intercourse,  and  general  conduct  of  individuals,  remains  in 
fi>rce,  until  altered  by  the  newly  created  power  of  the  state. 

On  the  2d  of  February  1819,  Spain  ceded  Florida  to  the  Unit- 
ad  States.  The  6th  article  of  the  treaty  of  cession,  contains  the 
following  provision — **  The  inhabitants  of  the  territories,  which 
his  Catholic  majesty  cedes  to  the  United  States  by  this  treaty, 
dudi  be  incorporated  in  the  Union  of  the  United  States,  as  soon 
as  may  be  consistent  with  the  principles  of  the  federal  Consti- 
tution; and  admitted  to  the  enjoyment  of  the  privileges,  rights, 
and  immunities  of  the  citizens  of  the  United  States. " 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabit- 
ants of  Florida  to  the  enjoyment  of  the  privileges,  rights,  and 
immunities,  of  the  citizens  of  the  United  States.  It  is  unne- 
cessary to  inquire,  whether  this  is  not  their  condition,  inde- 
pendent of  stipulation.  They  do  not,  however,  participate  in 
political  power;  they  do  not  share  in  the  government,  till  Flo* 
rida  shall  become  a  state.  In  the  mean  time,  Florida  continnes 
to  l)e  a  territory  of  the  United  States;  governed  by  virtue  of 
that  clause  in  the  Constitution,  which  empowers  Congress  ^  to 
make  all  needful  rules  and  regulations,  respecting  the  territory, 
or  other  property  belonging  to  the  United  States." 

Perhaps  the  power  of  governing  a  territory  belonging  to 
the  United  States,  which  has  not,  by  becoming  a  state,  acquired 
the  means  of  self-government,  may  result  necessarily  from  the 
facts,  that  it  is  not .  within  the  jurisdiction  of  any  particular 
state,  and  is  within  the  power  and  jurisdiction  of  the  United 
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States.  The  right  to  govern,  may  be  the  inevitable  consequence 
of  the  right  to  acquire  territory.  Whichever  may  be  the  source, 
whence  the  power  is  derived,  the  possession  of  it  is  unques- 
tioned. In  execution  of  it,*Congress,  in  1822,  passed  "an  Act 
for  the  establishment  of  a  territorial  government  in  Florida;" 
and,  on  the  3d  of  March  1825,  passed  another  Act  to  amend 
the  Act  of  1822.  Under  this  Act,  the  territorial  legislature 
enacted  the  law  now  under  consideration. 

The  5th  section  of  the  Act  of  1823,  creates  a  territorial  le- 
gislature, which  shall  have  legislative  powers  over  all  right- 
ful objects  of  legislation;  but  no  law  shall  be  valid,  which 
is  inconsistent  with  the  laws  and  Constitution  of  the  United 
States. 

The  rth  section  enacts  **  That  the  judicial  power  shall  be 
vested  in  two  Superior  Courts,  and  in  such  inferior  Courts,  and 
justices  of  the  peace,  as  the  legislative  council  of  the  territory 
may  from  time  to  time  establish."  After  prescribing  the  place 
of  cession,  and  the  jurisdictional  limits  ot  each  Court,  the  Act 
proceeds  to  say;  within  its  limits  herein  described,  each 
Court  shall  have  jurisdiction  in  all  criminal  cases,  and  excla* 
sive  jurisdiction  in  all  capital  offences;  and  original  jurisdic- 
tion in  all  civil  cases  of  the  value  of  one  hundred  dollars,  aris- 
ing  under  and  cognizable  by  the  laws  of  the  territory,  now  in 
force  therein,  or  which  may,  at  any  time,  be  enacted  by  the  Itf* 
gislative  council  thereof." 

The  8th  section  enacts  That  each  of  the  said  Superior 
Courts  shall  moreover  have  and  exercise  the  same  jurisdiction* 
within  its  limits,  in  all  cases  arising  under  the  laws  and  Con- 
stitution of  the  United  States,  which,  by  an  Act  to  establish  the 
judicial  Courts  of  the  United  States,  approved  the  24th  of  Sep- 
tember 1789,  and  an  Act  in  addition  to  the  Act,  entitled  an 
Act  to  establish  the  judicial  Courts  of  the  United  States,  ap- 
proved the  2d  of  March  1793,  was  vested  in  the  Court  of  Ken- 
tucky district." 

The  powers  of  the  territorial  legislature  extend  to  all  right- 
ful objects  of  legislation,  subject  to  the  restriction,  that  their 
laws  shall  not  be  "inconsistent  with  the  laws  and  Constitu- 
tion of  the  United  States."  As  salvage  is  admitted  to  come 
within  this  description,  the  Act  is  valid,  unless  it  can  br- 
brought  within  the  restriction. 

The  counsel  for  the  libellants  contend,  that  it  is  inconsistent 
with  both  the  law  and  the  Constitution;  that  it  is  inconsistent 
with  the  provisions  of  the  law,  by  which  the  territorial  govern- 
ment was  created,  and  with  the  amendatory  Act  of  March 
1823.  It  vests,  they  say,  in  an  inferior  tribunal,  a  jurisdiction^, 
which  is4  by  those  Acts,  vested  exclusively  in  the  Snporio^- 
Courts  of  the  territory. 
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This  argument  requires  an  attentive  consideration  of  the 
sections  which  define  the  jurisdiction  of  the  Superior  Courts. 

The  7th  section  of  the  Act  of  1823,  vests  the  whole  judicial 
power  of  the  territory  "  in  two  Suf)erior  Courts,  and  in  such 
inferior  Courts,  and  justices  of  the  peace,  as  the  legislative 
council  of  the  territory  may  from  time  to  time  establish. "  This 
general  grant  is  common  to  the  superior  and  inferior  Courts, 
and  their  jurisdiction  is  concurrent,  except  so  far  as  it  may  be 
made  exclusive  in  either,  by  other  provisions  of  the  statute. 
The  jurisdiction  of  the  Superior  Courts,  is  declared  to  be  ex- 
clusive over  capital  offences;  on  every  other  question  over 
which  those  Courts  may  take  cognizance  by  virtue  of  this  sec- 
tion, concurrent  jurisdiction  may  be  given  to  the  inferior 
Courts.  Among  these  subjects,  are  **all  civil  cases  arising 
under  and  cognizable  by  the  laws  of  the  territory,  now  in 
force  therein,  or  which  may  at  any  time  be  enacted  by  the  le- 
gislative council  thereof. " 

It  has  been  already  stated,  that  all  the  laws  which  were  in 
tnce  in  Florida  while  a  province  of  Spain,  those  excepted 
which  were  political  in  their  character,  which  concerned  the 
ttlalions  between  the  people  and  their  sovereign,  remained  in 
lbrce»  until  altered  by  the  government  of  the  United  States. 
Congress  recognises  this  principle,  by  using  the  words  "  laws 
of  the  territory  now  in  torce  therein."  No  laws  could  then 
h9m  been  in  force,  but  those  enacted  by  the  Spanish  govem- 
aient.  If  among  these,  a  law  existed  on  the  subject  of  salvage, 
ftid  it  is  scarcely  possible  there  should  not  have  been  such  a 
hiw,  jurisdiction  over  cases  arising  under  it,  was  conferred  on 
the  Superior  Courts,  but  that  jurisdiction  was  not  exclusive. 
A  territorial  Act,  conferring  jurisdiction  over  the  same  cases 
on  an  inferior  Court,  would  not  have  been  inconsistent  with 
this  section. 

The  8th  section  extends  the  jurisdiction  of  the  Superior 
Courts,  in  terms  which  admit  of  more  doubt.  The  words  are 
**  That  each  of  the  said  Superior  Courts,  shall  moreover  have 
and  exercise  the  same  jurisdiction,  within  its  limits,  in  all 
citses  arising  under  the  laws  and  Constitution  of  the  United 
States,  which,  by  an  Act  to  establish  the  judicial  Courts  of  the 
United  States,  was  vested  in  the  Court  of  the  Kentucky  dis- 
trict." 

The  11th  section  of  the  Act  declares  "That  the  laws  of  the 
United  States,  relating  to  the  revenue  and  its  collection,  and 
all  other  public  Acts  of  the  United  States,  not  inconsistent  or 
repugnant  to  this  Act,  shall  extend  to,  and  have  full  force  and 
eflect,  in  the  territory  aforesaid." 

The  laws  which  are  extended  to  the  territory  by  this  sec; 
tion,  were  either  for  the  punishment  of  crime,  or  for  civil 
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piir|)oses.  Jurisdiction  is  given  in  all  criminal  caaea,  by  the 
rth  section,  but  in  civil  cases,  that  section  p^ivea  jurisdiction 
only  in  those  which  arise  under  and  are  cognizable  oy  the  laws 
of  the  territory;  consequently,  all  civil  cases  arising  under  the 
laws  which  are  extended  to  the  territory  by  the  11th  aection, 
are  cognizable  in  the  territorial  Courts,  by  virtue  of  the  8th 
section ;  and,  in  those  cases,  the  Superior  Courts  may  exercise 
the  same  jurisdiction,  as  is  exercised  by  the  Court  for  the 
Kentucky  district. 

The  question  suggested  by  this  view  of  the  subject,  on  which 
the  case  under  consideration  must  depend,  is  this:« 

Is  the  admiralty  jurisdiction  of  the  District  Courts  of  the 
United  States  vested  in  the  Superior  Courts  of  Florida  under 
the  words  of  the  8th  section,  declaring  that  each  of  the  said 
Courts  shall  moreover  have  and  exercise  the  same  jurifidic* 
tion  within  its  limits,  in  all  cases  arising  under  the  laws  and 
Constitution  of  the  United  States,"  which  was  vested  in  the 
Courts  of  the  Kentucky  district? 

It  is  observable,  that  this  clause  does  not  confer  on  the  ter- 
ritorial Courts  all  the  jurisdiction  which  is  vested  in  the  Court 
of  the  Kentucky  district,  but  that  part  of  it  only  which  applies 
to  "cases  arising  under  the  laws  and  Constitution  of  the  Unit- 
ed States."  Is  a  case  of  admiralty  of  this  description? 

The  Constitution  and  laws  of  the  United  States,  give  ju- 
risdiction  to  the  District  Courts  over  all  cases  in  admiralty; 
but  jurisdiction  over  the  case,  does  not  constitute  the  case  itsel£ 
We  are  therefore  to  inquire,  whether  cases  in  admiralty,  and 
cases  arising  under  the  laws  and  Constitution  of  the  United 
States,  are  identical. 

If  we  have  recourse  to  that  pure  fountain  from  which  all  the 
jurisdiction  of  the  Federal  Courts  is  derived,  we  find  language 
employed  which  cannot  well  be  misunderstood.  The  Consti- 
tution declares,  that  "the  judicial  power  shall  extend  to  all 
cases  in  law  and  et}uity,  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority;  to  all  cases  affecting  ambas- 
sadors, or  other  public  ministers,  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction." 

The  Constitution  certainly  contemplates  these  as  three  dis- 
tinct classes  of  cases;  and  if  they  are  distinct,  the  grant  of  ju- 
risdiction over  one  of  them,  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discrimination  made  between 
them,  in  the  Constitution,  is,  we  think,  conclusive  against  their 
identity.  If  it  were  not  so,  if  this  were  a  point  open  to  inqui- 
ry, it  would  be  difficult  to  maintabi  the  proposition  that  they 
are  the  same.  A  case  in  admiralty  does  not,  in  fact,  arise  un- 
der the  Constitution  or  laws  of  the  United  States.  These  cases 
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are  as  old  as  navigation  itself;  and  the  law,  admiralty  and  ma- 
ritime, as  it  Jias  existed  for  ages,  is  applied  by  our  Courts  to 
the  cases  as  they  arise.  It  is  not  then  to  the  8th  section  of  the 
territorial  law,  that  we  ai*e  to  look  for  the  grant  of  admiralty 
and  maritime  jurisdiction,  to  the  territorial  Courts.  Conse- 
quently, if  that  jurisdiction  is  exclusive,  it  is  not  made  so  by 
the  reference  to  the  District  Court  of  Kentucky. 

It  has  been  contended,  that  by  the  Constitution  the  judicial 
power  of  the  United  States  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  and  that  the  whole  of  this  judicial 
power  must  be  vested  "  in  one  Supreme  Court,  and  in  such 
inferior  Courts  as  Congress  shall  from  time  to  time  ordain  and 
catablish."  Hence  it  has  been  argued,  that  Congress  cannot 
▼est  admiralty  jurisdiction  in  Courts  created  by  the  territorial 
legislature. 

\Vc  have  only  to  pursue  this  subject  one  step  further,  to  per- 
ceive that  this  provision  of  the  Constitution  does  not  apply  to 
it*  The  next  sentence  declares,  that  "the  Judges  both  of  the 
Supreme  and  inferior  Courts,  shall  hold  their  offices  during 
good  behaviour."  The  Judges  of  the  Superior  Courts  of  Flo- 
rida hold  their  offices  for  four  years.  These  Courts,  then,  are 
not  constitutional  Courts,  in  which  the  judicial  power  conferred 
hj  the  Constitution  on  the  general  government,  can  be  deposit* 
CcL  They  are  incapable  of  receiving  it.  They  are  legislative 
Courts,  created  in  virtue  of  the  general  right  of  sovereignty 
which  exists  in  the  government,  or  in  virtue  of  that  clause 
which  enables  Congress  to  make  all  needful  rules  and  i*egula- 
tions,  respecting  the  territory  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested,  is  not  a  part 
of  that  judicial  power  which  is  defined  in  the  Sd  article  of  the 
Constitution,  but  is  conferred  by  Congress,  in  the  execution 
of  those  general  powers  which  that  body  possesses  over  the 
territories  of  the  United  States.  Although  admiralty  jurisdic- 
tion can  l>e  exercised  in  the  states  in  those  Courts,  only,  which 
are  established  in  pursuance  of  the  3d  article  of  the  Constitution; 
the  same  limitation  does  not  extend  to  the  territories.  In  le- 
gislating for  them.  Congress  exercises  tlie  combined  powers  of 
the  general,  and  of  a  state  government. 

We  think,  then,  ihat  the  Act  of  the  territorial  legislature, 
erecting  the  Court  by  whose  decree  the  cargo  of  the  Point  a 
Petre  was  sold,  is  not  "inconsistent  with  the  laws  and  Consti- 
tution of  the  United  States,"  and  is  valid.  Consequently,  the 
sale.madein  pursuance  of  it  changed  the  property,  and  the  de- 
cree of  the  Circuit  Court,  awarding  restitution  of  the  property 
to  the  claimant,  ought  to  be  affirmed  with  costs. 
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liams Claimants. 

It  is  not  the  habit  of  this  Court,  to  consider  points  again  open  for  diacttflBOO^ 
which  have  been  once  deliberately  decided,  and  have  furnished  t|i9 
eround  work  of  the  judgment  already  rendered  in  the  same  cauae^  in  A 
former  stage  of  its  proceedings,  f 549| 

In  suits  in  rem,  and  m  the  exchequer  side  of  the  District  Courts  of  tlM 
United  States,  the  claimant  is  an  actor,  and  is  entitled  to  come  before  tbe 
Court  in  that  character  only,  in  virtue  of  his  proprietary  interest  in  the 
thing  in  controversy.  This  alone  f^ves  him  a  penona  ttandi  injudieuh 
It  is  neceswary  that  he  should  establish  his  right  to  that  character,  aa  a  pr^ 
liminary  to  his  admisnon  as  a  party  ad  UUm^  capably  of  sustaining  the 
litigation.  {549} 

If  the  claim  be  made  through  an  agent,  the  ag^nt  must  make  oath  aa  to  hii 
belief  of  the  verity  of  the  claim,  and  if  necessary  produce  proof  of  his  au- 
thority, before  he  can  be  adirutted  to  put  in  the  chum.  {549} 

AUegfations  and  pleadings  to  the  merits  are  a  waiver  of  the  prefimfaMiy 
inquiry  as  to  proprietary  interest ;  and  admission  that  tlie  party  is  rigfatlf 
in  Court  and  capable  of  contesting  the  merits.  {550} 

If  after  proceeding  in  a  cause  the  Court  find  the  claimant  has  no  piupeityt 
or  that  it  is  in  another  not  represented,  the  Court  will  retain  the  ret^  until 
the  real  owner  shall  appear,  claim  and  receive  it  from  the  Court.  {550^ 

Upon  a  writ  of  error  in  an  exchequer  proceedinpf,  which  has  been  tried  by 
A  jury,  the  evidence  given  at  the  time  of  the  trial  is  not  in  a  strict  sense 
before  this  Court.  {550} 

ERROR  to  the  District  Court  of  £.  Louisiana. 

This  case  was  before  this  Court,  at  February  Term  1823| 
and  is  reported  in  8  JVheat,  391,  under  the  name  of  the  Sarah. 
The  cause  having  been  sent  back,  the  libel  was  changed  into 
an  information,  charging  the  seizure  to  have  been  made  on 
land,  according  to  the  leave  given  by  the  decree  of  the  Court 
in  that  case. 

The  information  charges  the  wine  to  have  been  in  reality 
Malaga  wine,  falsely  exported  from  New-York  under  the  name 
of  Sherry,  for  the  benefit  of  the  drawback.  To  this  informa- 
tion, a  claim  and  answer  was  given  and  filed  by  Benjamin  Story, 
as  agent  for  Hazard  &  Williams,  and  on  the  oath  of  the  said  Sto- 
ry, claiming  the  wine  as  the  property  of  the  said  Hazard  &  Wil- 
liams, making  no  answer  to  the  specific  fact  charged  by  the 
information,  that  the  wine  was  MalaRa  wine,  exported  under 
the  name  of  Sherry  for  the  benefit  of  drawback;  but  denying 
generally  the  allegations  of  the  information,  or  that  any  thing 
had  been  done  to  forfeit  the  wine  under  the  revenue  laws  of  the 
United  States,  and  claiming  the  restoration  of  the  wine  to  Ha- 
zard &  Williams.  The  record  set  forth  the  evidence  on  the 
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question,  whether  the  wines  were  Malaga  or  Sherry.  The  ver- 
dict of  the  jury  was  for  the  cldmants.   The  District  Attorney 
moTed  for  a  new  trial,  which  was  overruled ;  on  which  he  brought 
this  writ  of  error,  and  made  the  following  assignment  of  errors. 

L  That  on  the  18th  of  December  1819,  this  case  was  tried 
by  jury,  and  verdict  and  judgment  rendered  for  the  United 
States. 

'  j2.  The  proceedings  under  this  libel  were  regular ;  as  the  amend- 
ment related  to  matter  of  form  merely,  and  not  of  substance; 
and  by  the  17th  section  of  the  Act  of  Congress  of  24th  Septem- 
ber 1789,  the  Courts  of  the  United  States  may  establish  all  ne- 
ceaaary  rules  for  conducting  the  business  of  the  Court;  and  the 
aection  of  the  same  Act  provides  that  "there  shall  be  no 
reversal  for  error  in  ruling  any  plea  in  abatement,"  &c.  The 
proceedings  in  this  case,  were  in  conformity  with  the  rules  of 
the  Court  in  which  they  were  instituted. 

No  answer  and  claim  was  filed  and  sworn  to  by  or  in  the 
naHie  and  behalf  of  Charles  Hall,  the  real  owner  of  the  said  432 
caska  of  wine,  at  the  time  of  the  seizure  and  forfeiture  thereof 
to  the  United  States. 

Mp.  Wirt,  Attorney  General,  on  the  part  of  the  United  States, 
aubmitted  the  case,  on  the  errors  assigned  by  the  District  At- 
"  lomey. 

Mr.  Ogden  and  Mr.  Hall,  on  the  part  of  the  claimants,  made 
the  following  points: — 

1.  That  there  is  no  error  upon  the  record,  for  the  causes 
assigned  by  the  Attorney  for  the  United  States;  the  same  points 
having  been  already  before  this  Court,  and  after  due  considera- 
tion, conclusively  settled,  upon  the  first  trial  of  this  cause.  (See 
SPFh€ai.S9l.  "The  Sarah.") 

2.  That  there  was  no  necessity  for  the  said  Charles  Hall  to 
file  a  claim  and  answer  in  his  oum  name^  since  his  title  to  said 
wine,  (if  proved)  accrued  after  the  seizure  thereof;  and  after  a 
claim  and  answer  had  been  duly  filed  by  Hazard  Sc  Williams, 
the  parties  having  the  legal  title  to  said  property. 

S.  That  the  objection  *Uhat  no  answer  and  claim  hath  been 
filed  and  sworn  to  by  or  in  the  name  and  behalf  of  Charles  Hall, 
the  real  owner  of  said  422  casks  of  wine,"  were  it  validy  cannot 
now  prevail;  because  the  same  should  have  been  taken  when 
the  claim  was  filed,  or  at  all  events  at  the  time  of  the  trial  of 
the  cause  in  the  Court  below. 

4.  That  from  the  whole  record  it  appears,  that  judgment  ought 
not  to  be  for  the  United  States  of  condemnation  of  said  wine; 
but  ought,  of  right,  to  be  for  the  claimants. 

5.  ♦*  That  from  the  whole  of  the  evidence  apparent  upon  the 
record,  and  taken  for  the  purpose  of  review,  &c."  it  is  manifest 
that  restitution  of  said  wine  ought  to  be  decreed  to  the  claimants 
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Mr.  Justice  Story  delivered  the  opinion  of  the  Court.— 
This  is  the  same  cause  which  came  before  this  Court  at  Feb- 
ruary term,  1823,  and  is  reported  in  8  Wheat.  391.  The  cause 
having  been  remanded  to  the  District  Court  of  Louisiana  for 
farther  proceedings,  the  libel  or  information  was  there  amend- 
ed, so  as  to  become,  technically,  an  exchequer  information  of  sei- 
zure; and  the  parties  being  at  issue  upon  the  question  of  for- 
feiture, the  jury  returned  a  verdict  for  the  claimants,  upon 
which  judgment  was  rendered  in  their  favour.  Upon  the  writ 
of  error  now  brought  up  on  this  last  judgment,  two  grounds  for 
reversal  have  been  asserted  in  the  assignment  of  errors  spread 
upon  the  record,  and  the  Attorney  General  has  now  submit- 
ted them,  after  a  brief  exposition,  to  the  consideration  of  the 
Court 

The  first  is  in  substance  the  same  question  which  was  decid- 
ed by  this  Court,  upon  the  former  s^PP^al,  and  is  presented  in 
the  shape  of  a  re-argumcnt  by  the  District  Attorney.  Upon 
this  it  is  unnecessary  to  say  more,  than  that  we  adhere  to  the 
opinion  formerly  expressed,  and  can  perceive  no  reason  fop 
changing  it.  It  is  not  the  habit  of  this  Court  to  consider  points 
again  open  for  discussion,  which  have  been  once  deliberately 
decided,  and  have  furnished  the  ground  work  of  the  judgment 
already  rendered  in  the  same  cause,  in  a  former  stage  of  its 
presentation  here. 

The  second  ground  is,  that  Messrs.  Hazard  &  Williams,  in 
whose  behalf  the  claim  in  this  case  was  interposed,  are  not  the 
real  owners  of  the  wine  under  seizure,  but  the  same  was  own- 
ed by  one  Charles  Hall ;  so  that  the  claimants  are  not  entitled 
to  any  judgment  of  restitution. 

This  objection  is  founded  upon  a  mistaken  view  of  the  time, 
nature  and  order  of  the  proceedings  proper  in  suits  in  rem, 
whether  arising  on  the  admiralty  or  exchequer  side  of  the 
Court.  In  such  suits,  the  claimant  is  an  actor,  and  is  entitled 
to  come  before  the  Court  in  that  character  only,  in  virtue  of 
his  proprietary  interest  in  the  thing  in  controversy ;  this  alone 
gives  him  a  persona  standi  in  judicio.  It  is  necessary  that  he 
should  establish  his  right  to  that  character,  as  a  preliminary 
to  his  admission  as  a  party,  ad  litem^  capable  of  sustaining  the 
litigation.  He  is  therefore,  in  the  regular  and  proper  course 
of  practice,  required  in  the  first  instance,  to  put  in  his  claim, 
upon  oath,  averring  in  positive  terms  his  proprietary  interest. 
It  he  refuses  so  to  do,  it  is  a  sufficient  reason  for  a  rejection  of 
his  claim.  If  the  claim  be  made  through  the  intervention  of 
an  agent,  the  agent  is  in  like  manner  required  to  make  oath 
to  his  belief  of  the  verity  of  the  claim ;  and  if  necessary,  he  may 
also  be  required  to  produce  and  prove  his  authority,  before  he 
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can  be  admitted  to  put  in  the  claim.  If  this  is  not  done,  it  furnish- 
es matter  of  exception,  and  may  be  insisted  upon  by  the  adverse 
party,  for  the  dismissal  of  the  claim.  If  the  claim  be  admit- 
ted upon  this  preliminary  proof,  it  is  still  open  to  contestation, 
and,  by  a  suitable  exceptive  allegation  in  the  admiralty,  or, 
by  a  correspondent  plea  in  the  nature  of  a  plea  in  abatement^ 
to  the  person  of  the  claimant,  in  the  exchequer,  the  facts  of 
proprietary  interest,  sufficient  to  support  the  claim,  may  be 
put  in  contestation,  and  formally  decided.  It  is  in  this  stage 
of  the  proceedings,  and  in  this  only,  that  the  question  of  the 
claimant's  right  is  generally  open  for  discussion.  If  the  claim 
is  admitted  without  objection,  and  allegations  or  pleadings  to 
the  merits  are  subsequently  put  in ;  it  is  a  waiver  of  the  pre- 
liminary inquiry,  and  an  admission  that  the  party  is  rightly  in 
Court,  and  capable  of  contesting  the  merits.  If  indeed,  it 
should  afterwards  appear,  upon  the  trial,  even  after  the  merits 
have  been  disposed  of  in  tavour  of  the  claimants,  that  the 
claimant  had,  in,  reality,  no  title  to  the  property ;  but  that  the 
same  was  the  property  of  a  third  person,  who  was  not  repre- 
sented by  the  claimant,  or  had  an  adverse  interest,  or  whose 
rights  had  been  defrauded,  it  might  still  be  the  duty  of  the 
Court  to  retain  the  property  in  its  own  custody,  until  the  true 
owner  might  have  an  opporiunity  to  interpose  a  claim,  and  re- 
ceive it  from  the  Court.  But  such  cases  can  rarely  occur;  and 
are  applications  to  the  discretion  of  the  Court,  for  the  further- 
ance of  justice  ;  and,  in  no  shape  matters,  which  the  original 
pramovent  could  have  a  right-to  require  at  its  hands. 

From  this  review  of  the  practice,  as  to  claims  in  proceed- 
ings in  rcwi,  it^  is  obvious  that  the  objection  now  relied  on, 
however  apparent  it  might  be  from  the  evidence  disclosed  upon 
the  record,  could  not  be  insisted  on  as  matter  of  error.  In  a 
strict  sense,  however,  this  being  a  writ  of  error  upon  an  ex- 
chequer information  tried  by  a  jury,  the  evidence  given  at  the 
trial  is  not  properly  before  us  ;  and  as  a  common  law  proceed- 
ing, the  affidavit  of  Mr.  Henner  constitutes  no  part  of  the  re- 
cord. But,  even  if  that  affidavit  were  admissible,  and  the  ob- 
jection were  now  open,  it  is  by  no  means  clear,  that  it  would 
be  available.  The  property  was  by  the  consent  of  Hall  sold 
and  conveyed  to  Messrs,  Hazard  &  Williams,  in  trust  for  him- 
self. If  that  conveyance  was  fraudulent  as  to  creditors,  it  was 
not  absolutely  void,  and  only  voidable  by  them.  And,  at  all 
events,  we  cannot  but  see  that  they  had  full  authority  to  inter- 
pose this  claim,  by  the  consent  of  the  real  owner ;  and  the  ir-. 
Regularity,  if  any,  prejudices  no  adverse  right,  and  interferes 
with  no  rule  of  justice. 

'the  judgment  of  the  District  Court  must  therefore  be  af- 
firmed. But  a  certificate  of  probable  cause  of  seizure  will  be 
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granted,  as  such  probable  cause  is  not  denied  to  exist,  and  in- 
deed U  apparent  n*om  the  verdict  of  the  first  jury. 

This  cause  came  on,  &c.  on  consideration  whereof,  It  is  con- 
sidered and  adjudged  by  this  Court,  that  there  is  no  error  in  the 
judgment  of  the  said  District  Court  of  Louisiana  in  the  pre- 
mises, and  that  the  same  be  and  hereby  is  affirmed.  And  it  b 
further  ordered  and  adjudged,  that  there  was  a  reasonable  cause 
of  seizure  of  the  wines,  and  promises  set  forth,  in  the  inforraa* 
tion,  and  that  a  certificate  thereof  be  entered  of  record  accord- 
ingly ;  and  that  the  cause  be  remanded  with  directions  to  the 
District  Court  of  Louisiana  to  make  restitution  to  the  claini- 
ants,  and  otherwise  proceed  in  the  premise^  according  to  law. 
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Robert  $T£kle's  Lessee,  Plaintiff  in  Error,  vs.  Jesse  Snts- 

CRR  AND  OtHE;IS,  DEFENDANTS .  IN  ErROR. 

A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  the  patentee  of  a 
certaintract  of  land,  should,  within  six  n)onth8,  make  a  deed,  &c.  with  cove- 
nants of  warranty  conveying  a  portion  of  the  land  held  under  a  patenttothe 
complainants  in  that  suit,  and  on  the  failure  of  A  to  malce  the  said  deed« 
&c.  *<that  then  and  in  that  case,  the  complainant  shall  hold  possess  md 
>  enjoy  the  said  portion  of  land,  in  as  full  and  ample  a  manner,  as  if  the  same 
had  been  conveyed  to  him."  The  decree  of  the  Supreme  Court  of  Ohio 
by  which  a  conveyance  of  land  is  directed  to  be  made,  the  decree  being 
according  to  the  laws  of  Ohio,  vested  in  those  to  whom  the  deed  was  or- 
dered to  be  made,  such  a  legal  title  to  the  land  to  have  been  conveyed  by 
the  deed  as  would  have  been  vested  by  a  deed  of  equal  date ;  and  the  re- 
^try  Act  of  Ohio  applies  as  well  to  a  title  under  such  a  decree,  as  it 
would  do,  if  the  party  held  under  a  bona  fidt  deed  of  the  same  date  with 
the  patent  of  the  land,  and  the  decree  gives  a  legal  title  as  ample  as  a 
deed.  {558J 

The  registry  Act  of  Ohio  dn*ects  that  all  deeds  made  within  the  state  shall 
be  recorded  within  six  months  from  the  time  of  the  actual  execution 
thereof,  and  declares,  that  if  any  such  deed  shall  not  be  recorded  in  the 
County  where  the  land  lies,  within  the  limits  allowed  by  the  law,  the 
same  shall  be  deemed  fi^udulent  and  void,  against  any  subsequent  pur- 
chaser for  a  valuable  consideration  without  notice  of  such  deed.  {559{ 

In  the  construction  of  the  registry  Act  of  Ohio,  the  term  **  purchasers,"  is 

'  usually  taken  in  its  limited  legal  sense.  It  means  a  complete  purchaser ; 
or  in  other  words,  a  purchaser  clothed  with  a  legfal  title.  {559} 

It  is  not  necessary  that  a  deed  made  to  a  subsequent  bona  fidt  purchaser 
without  notice  shall  be  recorded  to  g^ve  it  operation  ag^nst  a  prior  un- 
recorded deed,  as  by  the  provisions  of  the  registry  Acts  the  prior  deed  is 
.  declared  in  itself  absolutely  void  as  against  such  purchaser.  p60} 

Whether  erasures  and  alterations  in  a  deed  are  material  or  not,  is  a  question 
of  law  to  be  decided  by  the  Court.  {560} 

The  construction  of  words  belongs  to  the  Court,  and  the  materiality  of  an 

.  alteration  in  a  deed,  is  a  question  of  construction.  {561} 

THIS  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Ohio,  to  reverse  the  judgment  of  that 
Court  in  favour  of  the  defendant  in  error,  in  an  action  of  eject- 
ment instituted  by  the  plaintiff  in  error,  to  recover  a  tract  of 
land  in  Perry  county,  in  the  state  of  Ohio. 

The  title  claimed  and  exhibited  by  the  plaintiff  in  the  eject- 
ment, was  originally  derived  under  a  patent  from  the  United 
States  to  /mc  Spencer^  dated  November  15th  1811;  who  with 
:  George  Spencer  and  others,  were  the  heirs  at  law  of  Thomas 
Spencer  deceased;  and  in  order  to  show  the  title  acquired  by 
the  .patent,  he  offered  in  evidence  a  deed  from  Jesse  Spencer, 
the  patentee,  and  Catharine  bis  wife,  to  \Villiam  Steele,  pur- 
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porting  to  bear  date  the  20th  of  January  1818;  and  which  ap- 
peared on  that  day  by  the  certificate  on  the  deed,  to  have  been 
acknowledged  before  a  justice  of  the  peace.  "  William  Fulton, 
one  of  the  subscribing  witnesses,  proved,  that  he  attested  the 
deed  in  the  office  of  Jesse  Spencer,  but  could  not  state  when; 
that  William  Steele  was  not  present;  that  he  knew  nothing  of 
the  purchase  of  the  land  by  William  Steele  from  Jesse  Spencer; 
and  that  he  saw  no  more  of  the  deed,  until  about  one  year  ago, 
when  Spencer  and  Steele  were  together,  and  Spencer  produced 
the  deed  to  see  if  the  witness  vrould  recognise  his  signature.'* 
Wherever  the  name  of  William  Steele  appeared,  either  in  the 
body  of  the  deed,  or  the  label  thereon,  it  manifestly  appeared 
to  have  been  written  on  an  erasure,  and  with  ink  of  a  different 
colour,  as  did  the  words  "Rosa"  and  "Ohio,"  in  describing 
the  place  of  residence  of  said  Steele.  The  alterations  on  the 
face  of  the  deed  were  not  accounted  for  by  any  testimony.  This 
deed  was  not  recorded  in  the  county  where  the  land  lies,  or  else- 
where. The  plaintiff  further  offered  in  evidence,  a  deed  from 
William  Steele,  and  Sarah  his  wife,  to  Robert  Steele  the  lessor 
of  the  plaintiff,  bearing  date  the  7th  of  July  A.  D.  1821.  Also, 
the  deposition  of  John  Haragh,  to  prove  the  execution  of  said 
deed ;  which  deed  and  the  certificate  and  acknowledgment  there- 
on, and  also  the  deposition  of  John  Daragh,  were  also  not  re- 
corded. 

The  defendants  in  the  ejectment  were  in  possession  of  the 
land,  and  they  claimed  to  hold  it  under  a  decree  of  the  Supreme 
Court  of  the  state  of  Ohio,  for  Ross  county,  sitting  in  Chance- 
ry, rendered  on  the  3d  of  January  1820,  in  a  proceeding  by  a 
bill  filed  in  Perry  county,  and,  under  advisement  in  Ross  coun- 
ty, by  the  heirs  of  Thomas  Spencer,  deceased,  against  Jesse 
Spencer  and  others,  by  which  decree  Jesse  Spencer  was  order- 
ed to  convey  the  land  in  controversy,  to  certain  of  the  parties  in 
the  said  bill,  upon  their  full  compliance  with  the  terms  and  con- 
ditions stated  in  the  said  decree.  The  decree  also  proceeds  as 
follows:  "It  is  further  ordered  and  decreed,  that  if  the  com- 
plainants shall  within  the  time  specified,  deposit  and  pay  to  the 
clerk  of  Perry  county  aforesaid,  the  several  sums  of  money 
aforesaid,  and  interest  thereon,  as  aforesaid,  and  the  defendant 
Jesse  Spencer,  shall  fail  to  make  out,  execute  and  deliver  to  said 
clerk,  a  deed  for  nine-tenths  of  the  land  aforesaid,  within  the 
times  aforesaid,  in  manner  aforesaid,  that  then  and  in  that  case, 
the  heirs  at  law  aforesaid,  to  whom  the  land  aforesaid  is  decreed 
to  be  conveyed,  in  manner  aforesaid,  shall  hold,  possess  and  en- 
joy, nine-tenths  of  the  half  section  aforesaid,  to  them,  their  heirs, 
and  assigns  for  ever,  in  as  full  and  ample  a  manner  as  though  the 
same  were  conveyed  to  them  by  the  said  Jesse  Spencer,  defend  ant, 
in  manner  aforesaid."  ^  It  is  further  ordered,  that  Jesse  Spencer, 
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the  defendant,  ,pay  the  costs  of  the  suit  in  seven  months  fro  pi 
the  date  of  this  decree ;  and  if  he  fail  so  to  do,  that  then  execu- 
tion or  executions  issue  in  the  same  manner  as  executions  issue 
on  Judgments  at'  law.  It  is  further  ordered  and  decreed,  that 
the  bill  as  to  the  other  two  defendants,  to  wit,  William  Spen- 
cer and  James  Spencer,  is  dismissed  without  costs,  and  that  the 
clerk  of  the  Supreme  Court  for  Ross  county,  enter  this  decree 
of  record  in  the  said  Supreme  Court  of  Ross  county,  and  that 
he  transmit  a  copy  of  this  decree  to  the  clerk  of  the  Supreme 
Court  of  Perry  county,  it  being  in  the  same  county  from  which 
this  cause  was  removed  here  for  decision,  and  that  the  same 
be  entered  of  record  in  the  Supreme  Court  of  the  said  county 
of  Perry,  in  the  same  manner  as  if  the  cause  had  been  there 
heard  and  decreed.  It  is  further  ordered  and  decreed,  that  if 
the  money  is  not  paid  and  deposited  in  manner  aforesaid,  and 
within  the  time  aforesaid,  that  then  these  complainants  shall 
pay  all  the  costs  of  the  suit." 

The  defendants  also  exhibited  evidence  of  their  having  fully 
complied  with  all  the  requisites  of  the  said  decree,  by  the  pay- 
ment of  the  sum  of  524  dollars,  the  amount  decreed  to  be  paid ; 
and  also  that  the  decree  was  duly  recorded  in  the  pi-oper  office 
for  recording  of  deeds  of  the  county  of  Perry,  on  the  24th  July 
1822. 

After  the  evidence  was  closed,  the  Court,  on  the  mc^on  of 
the  counsel  for  the  defendants,  instructed  the  jury  as  follows: — 

!•  That  the  decree  of  the  Supreme  Court  of  the  state  of  Ohio^ 
given  in  evidence  in  this  cause  by  the  defendants,  vested  in  them 
such  a  legal  title  to  the  iand  in  question,  as  would  have  been 
conveyed  by  deed  of  equal  date  from  Jesse  Spencer,  the  pa- 
tentee, and  that  the  registry  Act  of  Ohio,  applies  as  well  to 
the  title  of  the  defendants  under  the  said  decree,  ^s  it  would  do 
if  they  held  under  a  bona  fidt  deed,  of  the  same  date  from  the 
sud  patentee. 

2.  That  if  the  elder  deed  be  not  recorded  within  the  time 
specified  by  the  registry  Act  of  Ohio,  it  is  wholly  void,  as  to 
subsequent  bona  fide  purchasers,  without  notice  of  the  existence 
of  such  deed. 

3*  That  if  the  deed  from  Jesse  Spencer  to  William  Steele, 
was  altered  in  a  material  part,  after  it  was  sealed,  attested,  and 
acknowledged,  such  alterations  absolutely  avoid  the  deed,  and 
it  can  convey  no  title  to  the  lessor  of  the  plaintiff.  The  coun- 
sel of  the  defendant  objected  to  those  parts  of  the  instructions 
contained  in  the  first  and  second  specifications.  They  submit- 
ted to  this  Court  the  following  points : — 

^  1.  The  Court  below  erred  in  charging  the  jury,  that  the  re- 
gistry Act  of  Ohio  applies  as  well  to  the  title  of  the  defend- 
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ants,  under  the  decree  set  forth  in  the  bill  of  exceptions,  as  if 
They  held  under  a  bona  fide  deed  of  the  same  date. 

2.  The  Court  below  erred  in  charging  the  jury,  that  if  the  " 
deed  from  Jesse  Spencer  to  William  Steele,  was  altered  in  a 
material  part,  after  it  was  sealed,  attested,  and  acknowledged; 
such  alteration  absolutely  avoids  the  deed,  and  it  can  conrey 
no  title  to  the  lessor  of  the  plaintiff.  Because — 

1.  Such  an  alteration,  if  made  without  the  consent  of  the 
grantee,  would  not  avoid  the  deed,  and  divest  the  estate  vested 
by  the  execution  of  the  deed  in  the  grantee. 

2.  An  alteration  of  the  deed  made  with  the  consent  of  the 
grantee,  could  not  divest  the  estate  conveyed  by  the  deed, 
and  revest  the  same  in  the  grantor. 

The  case  was  argued  by  Mr.  Leonard,  for  the  plaintiff  in  cf- 
ror,  and  by  Mr.  Ewing,  for  the  defendants. 

For  the  plaintiff,  it  was  insisted,  that  the  registry  Act  of 
Ohio  applies  exclusively  to  purchasers  by  deed,  and  does  nOt 
include  and  protect  those  who  hold  in  virtue  of  decrees  in 
chancery.  Under  the  statute  regulating  proceedings  in  chan- 
cery, a  suit  may  be  instituted  to  obtain  a  conveyance  either  in 
the  county  in  which  the  land  is  situated,  or  where  the  defend- 
ant may  be  found. 

The  action  and  the  counts  in  the  declaration,  are  in  rem  vd 
personam^  and  jurisdiction  is  acquired  by  the  possession  and 
control  of  the  subject  matter,  or  of  the  person.  As  the  registry 
Act  does  not  require  decrees  made  in  the  Courts  of  one  county 
to  be  recorded  in  the  county  where  the  land  is  situate,  neither 
does  it  extend  its  protection  to  purchasers  under  such  decrees 
—or  if  it  embraces  other  purchasers  than  those  by  deed,  it 
protects  all  subsequent  purchasers,  and  mbsequent  purchasers 
alone. 

Those  cannot  be  considered  subsequent  purchasers,  who  were 
before  the  execution  of  unrecorded  deeds  vested  with  equitable 
titles,  which  afterwards  were  enforced  by  suits  in  chancery.  Such 
purchasers  by  decree,  do  not  come  within  the  mischief  of  the 
registry  Act.  Such  a  construction  would  be  forced,  and  ia- 
convenient;  as  the  purchaser  by  deed,  on  recording  his  deed, 
or  by  giving  notice,  pendente  Hte^  in  chancery  $  and  even  after 
decree  rendered,  and  before  the  expiration  of  the  time  limited 
lor  the  execution  of  the  conveyance,  although  after  the  lapse 
of  six  months;  would  bring  his  deed  within  the  protection  of 
the  Act,  and  defeat  purchasers  by  decree.  If  the  chancery 
suit  had  been  instituted  against  Steele,  as  well  as  Spencer,  the 
complainants  could  not  have  obtained  a  decree.  A  party  might 
in  this  way  obtain  a  good  title,  by  his  omission  to  embrace  pro- 
per parties  in  his  bill  in  equity.  A  defective  title  might  thus 
be  made  good  during  the  progress  of  the  suit,  and  indeed  a 
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title  invalid  at  the  rendition  of  the  decreoy  valid  in  a  month  af- 
ter— vires  acquirit  eundo. 

This  construction  would  make  the  statute  penal ;  punishing 
the  party  for  his  lachcsyin  omitting  to  record  his  deed,  instead 
of  simply  a  protection  of  the  rights  of  others.  All  the  mis- 
chief to  be  guarded  against  by  the  statute,  was  effected  by  the 
execution  of  the  deed;  and  the  omission,  seasonably  to  record 
the  deed,  could  not  injure  one  who  had  a  good  equitable  title. 
Which  is  subsequently  enforced  by  a  bill  in  equity. 

It  W'dS  also  insisted,  that  the  Court  erred  in  charging  the 
jury,  that  a  material  alteration  in  the  deed  from  Spencer  to 
Steele,  after  its  execution,  could  defeat  the  title  thereby  vested 
in  Steele.  It  was  apparent,  on  the  plaintiff's  bill  of  exceptions, 
the  Court  erred  in  thus  charging  the  jury,  and  the  Court 
coulr^  not  look  to  the  bill  of  exceptions  of  the  defendants  in 
error  lor  any  purpose;  or  if  they  could,  the  error  was  not  recti- 
fien  by  a  comparison  of  the  facts  there  stated  with  the  charge. 
Cited,  Marshal  vs.  Fisk,  6  Mass.  Rqi.  32. 

Mr.  Ewing  for  the  defendants. —  . 

The  registry  Act  of  Ohio,  protects  subsequent  bona  fide  pur- 
chasers against  unregistered  deeds.  A  party  entitled  under  a 
decree  of  a  Court  of  Chancery,  is  a  purchaser,  in  the  legal  sig- 
nification of  the  term,  and  is  therefore  within  the  letter  of  the 
statute.  There  can  be  no  reason  to  except  him  from  its  opera- 
tion. He  is  as  much  injured  by  the  concealment  of  a  prior 
deed,  as  any  other  purchaser.  Whenever  a  party  is  entitled  in 
•equity,  to  a  specific  performance  of  a  contract;  if  the  defend- 
ant had  put  it  Qut  of  his  power  to  perform  it,  it  is  important 
that  the  tact  should  be  made  known  to  the  party  interested,  that 
he  may  seek  other  and  more  effectual  relief.  A  purchaser  un- 
der such  a  decree,  is  therefore  within  the  spirit  as  well  as  the 
letter  of  the  Act. 

The  Court  did  not  err  in  charging  the  jury  that  the  defend- 
ant's title  took  effect  from  the  date  of  the  decree. 

Courts  of  Equity  in  Ohio,  in  settling  the  title  to  real  pro- 
perty, proceed,  in  tent,  not  in  personam.  It  is  true,  they  direct 
the  party  to  execute  a  deed,  but  they  do  not  compel  hini  by 
attachment,  to  do  so.  If  he  refuses,  the  decree  operates  as  a 
deed,  and  the  rtfe  sita  gives  jurisdiction  to  the  Court.  The  de- 
cree of  the  Court  fixes  the  title  to  the  property.  The  time  al- 
*  lowed  for  the  conveyance,  relates  merely  to  the  transfer  of  the 
evidences  of  title,  and  the' possession,  and  the  deed,  if  made 
pursuant  to  the  decree,  relate  to  the  date  of  the  decree  itself. 
,  if  no  deed  be  made,  the  title  by  the  decree  relates.  Thus,  if 
the  party  against  whom  a  decree  is  rendered  should  die,  or  be* 
ing  a  feme  sole^  should  marry  before  the  period  fixed  for  the 


JANUARY  TERM,  1828. 


55T 


(Stede^  Lcmee  m.  Sptncer  et  al. ) 
<»xecution  of  a  title ;  it  is  believed  that  the  decree  would  ope- 
rate without  further  proceeding  to  ve&t  the  title.  • 

a.  Deeds  for  the  conveyance  of  real  estate  in  Ohio,  derive 
their  validity  solely  from  sututory  provisions.  No  Common 
Law  mode  of  transferring  real  estate,  (except  by  operation  of 
law,)  is  recognised.  Linley  vs.  Coates,  1  /torn.  Eep. 

Neither  is  the  statute  of  uses,  which  in  England  gives  vali- 
dity to  the  deed  of  bargaiii  and  sale,  in  force  in  Ohio.  Deeds 
therefore  to  be  valid,  must  be  executed  according  to  the  provi- 
sions of  the  statute  of  that  state;  and  if  they  are  deficient  in 
any  of  the  requisites  pointed  out  by  that  statute,  they  create  no 
legal  title. 

That  Act,  (23  vol.  Ohio  LawM^  jk  218,)  requires  the  grantor 
to  seal  and  acknowledge  the  deed  in  the  presence  of  two  wit- 
nesses, who  subscribe  their  names,  and  also  his  solemn  ac- 
knowledgment before  a  judicial  officer.  The  deed  in  question 
was  not  proved  to  have  ever  been  executed  with  all  these  for- 
malities. But  if,  after  this  due  execution,  it  were  altered  in  a 
material  part,  no  matter  by  whom,  or  with  whose  consent;  it  was 
no  longer  the  same  deed.  Pigot*s  case,  11  Rqi.  9,7. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court 

This  writ  of  error  is  prosecuted  to  reverse  a  judgmeht  of 
the  Circuit  Court,  for  the  district  of  Ohio,  rendered  in  favour 
of  the  defendants,  in  an  action  of  ejectment  instituted  by  the 
plaintiff  in  error  against  the  defendants,  in  the  Court  below, 
to  recover  a  tract  of  land  in  Perry  county. 

On  the  trial  of  the  general  issue,  which  was  joined  between  the 
parties,  the  plaintiff  gave  in  evidence  a  patent  from  the  Presi- 
dent of  the  United  States  to  Jesse  Spencer,  dated  the  15th  of 
November  1811,  for  the  land  in  controversy:  a  deed  of  convey- 
ance for  the  land,  from  Jesse  Spencer  to  William  Steele,  .pur- 
porting to  bear  date  the  20th  ot  January  1818;  and  also  a  deed 
from  William  Steele  to  Robert  Steele,  dated  the  7th  of  July 
1821,  prior  to  the  institution  of  the  suit. 

It  appeared,  from  a  certificate  on  the  deed  from  Jesse  Spen- 
cer to  William  Steele,  that  it  had  been  acknowledged,  on  the 
day  of  its  date,  before  a  justice  of  the  peace ;  and  it  was  at- 
tested by  two  subscribing  witnesses. 

The  deed  from  Jesse  Spencer  to  Steele,  Jhad  never  been  re- 
corded, either  in  the  county  where  the  Fand  lies,  or  elsewhere. 
Wherever  the  name  of  William  Steele  appeared  in  the  body 
of  the  deed,  or  in  the  label  thereon,  it  appeared  to  have  been 
written  over  an  erasure,  and  with  ink  of  a  different  colour,  as 
did  the  words  Rosi  and  Ofdo^  in  describing  the  place  of  resi- 
dence of  Steele.  This,  was  unaccounted  for,  by  any  testimoay. 
in  the  causes 
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The  defendants  gave  in  evidence,  a  record  and  decree  of  the 
Supreme  Court  of  the  state  of  Ohio,  in  a  cause  in  which  the 
heirs  of  Thomas  Spencer  and  the  defendants  in  this  cause 
were  complainants,  and  Jesse-  Spencer,  the  patentee  of  the 
land,  was  defendant. 

This  decree  was  rendered  by  the  Supreme  Court  on  the  Sd 
of  January  1820,  while  sitting  in  Ross  county,  having  heard 
the  cause  in  Perry  county,  where  the  suit  was  instituted,  and 
where  the  land  lies;  and  having  held  it  under  a  advisement,  as 
is  the  practice  in  Ohio,  the  decree  was  pronounced  in  the 
oause  at  Ross  county,  and  was  certified  from  thence  to  Ferry 
bounty,  to  be  there  entered  on  record  in  the  suit,  in  the  same 
manner  as  if  rendered  while  the  Supreme  Court  was  sitting  in 
Perry  county ;  and  it  was  so  entered  on  record  accordingly. 

The  decree  was  also  recorded  in  the  office  of  the  recorder 
of  deeds,  on  the  24th  of  July  1822,  in  Perry  county. 

^The  decree,  inter  alioy  ordered,  Jesse  Speneer,  the  patentee 
of  the  land,  within  six  months  from  the  date  of  the  decree, 
to  make  out  a  deed  with  covenants  of  general  warranty,  con- 
veying to  the  complainants  in  that  cause,  and  defendants  in 
this,  an  undivided  nine  parts  out  of  ten,  or  nine- tenths,  of  the 
tract  of  land  in  controversy;  aAd  to  deposit  said  deed,  duly 
executed,  acknowledged^  and  attested,  with  the  clerk  of  the 
Supreme  Court  of  the  county  of  Perry,  within  the  said  term 
of  six  mronths;  and  by  the  clerk,  to  be  delivered  to  the  com- 
plainants, upon  their  paying  and  depositing  with  the  clerk» 
withitf  the  said  term  of  six,  months,  certain  sums  of  money, 
with  interest,  as  specified  in  the  decree;  and  that,  upon  th^ 
failure  of  the  said  Jesse  Spencer  to  make  out  and  deposit  a 
deed,  as  above  directed,  within  the  said  term  of  six  months ; 
that  then  and  in  that  case,  the  complainants  shall  hold,  pos* 
sess,  and  enjoy,  nine-tenths  of  the  said  tract  of  land  in  as  fall 
and  ample  a  manner  as  if  the  same  were  conveyed  to  them  by 
the  said  Jesse  Spencer. " 

The  defendants  paid  and  deposited  with  the  clerk  the  mo- 
ney required  by  the  decree,  within  the  six  months,  and  took  his 
receipt  for  the  same. 

'  It  appears  by  a.  bill  of  exceptions  tendered  by  the  pl^ntiff's 
counsel,  that  after  £he  evidence  was  closed,  the  counsel  of  the 
defendants  moved  the  Court  to  instruct  the  jury,  1st,  that  the 
decree  of  the  Supreme  Court  of  the  state  of  Ohio,  given  in  evi- 
dence by  the  defendants,  vested  in  them  such  a  legd  title  to  the 
land  in  question,  as  would  have  been  vpsted  by  a  conveyance 
from  Jesse  Spencer  of  equal  date;  and  that  the  Registry  Act  of 
Ohio,  applies  as^^  well  to  Uie  title  of  the  defendants,  under  the 
liaid  decree,  as  it  would  do,  if  they  held'  under  a  bona  fidt 
deed,  of  the  same  date,  from  the  patentee. 
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£.  That  if  the  elder  deed  be  pot  recorded  within  the  time 
specified  by  the  Registry  Act  of  Ohio,  it  is  wholly  void  as  ta 
subsequent  bona  fide  purchasers,  without  notice  of  the  existence 
of  such  deed. 

3d.  That  if  the  deed  from  Jesse  Spencer  to  William  Steele, 
was  altered  in  a  material  point  after  it  was  sealed,  attested,  and 
acknowled^d,  such  alteration  absolutely  avoids  the' deed;  and 
it  can  convey  no  title  to  the  lessor  of  the  plaintiff:  which  in- 
structions the  Court  gave,  and  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff;  relies  on  the  following  points 
for  a  reversal  of  the  judgment. 

1.  The  Court  below  erred  in  charging  the  jury,  that  the 
Registry  Act  of  Ohio  applies  as  well  to  the  title  of  the  de- 
fendants, under  the  decree  set  forth  in  the  bill  of  exceptions, 
as  if  they  held  under  a  bona  fide  deed  of  tke  same  date. 

2.  That  the  Court  below  erred  in  charging  the  jury,  that  if 
the  deed  from  Jesse  Spencer  to  William  Steele  was  aJtered  in 
a  material  part,  after  it  was  sealed,  attested,  and  acknow- 
ledged such  alteration  absolutely  avoids  the  deed,  and  it  cah 
pass  no  title  to  the  lessor  of  the  plaintiff. 

The  propriety  of  the  first  instruction,  given  by  the  Court  to 
the  jury,  admits  not  of  a  doubt.  The  statute  of  Ohio,  entitled 
**an  Act  directing  the  mode  of  proceeding  in  Chancery,"  de- 
clares ^  That  where  a  decree  shall  be  made  for  a  conveyance,  • 
release,  or  acquittance.  Sec.  and  the  party  against  whom  the 
decree  shall  pass,  shall  not  comply  therewith  by  the  time  ap- 
pointed, then  such  decree  shall  be  considered  and  taken  in  all 
Courts  of  law  and  equity,  to  have  the  same  operation  and^ 
effect,  and  be  as  available,  as  if  the  conveyance,  release,  or  ac- 
quittance, had  been  executed  conformably  to  such  decree."— 
Land  Lau^  for  Ohio^  p.  296. 

The  Registry  Act  of  Ohio  directs,  that  all  deeds  made  with- 
in the  state,  shall  be  recorded  within  six  months  from  the 
actual  time  of  signing  or  executing  of  such  deed^;"  and  de- 
clares, that  if  any  such  deed  shall  not  be  recorded,  in  the  coun- 
ty where  the  land  lies,  within  the  time  allowed  by  the  Act, 
**the  same  shall  be  deemed  fraudulent  against  any  subsequent 
bona  fide  purchaser,  for  valuable  consideration,  without  notice 
of  such  deed." 

In  the  construction  of  Registry  Acts,  the  term  "  purchaser" 
is  usually  taken  in  its  technical,  legal  sense.  It  means  a  com- 
plete purchaser,  or,  in  other  words,  a  purchaser  clothed  with 
the  legal  title.  The  meaning  of  the  statute  is,  that  an  unte- 
corded  deed,  shall,  after  the  expiration  of  the  time  limited  by 
the  statute,  be  deemed  fraudulent  and  void,  as  against, all  sub- 
sequent purchasers,  who  may  have  obtained  the  legal  title,  far  - 
valuable  consideration,  without  notice.  The  case  of  the  de- 
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fendants  is  then  within  the  terms  of  the  Regislrf  Act  They 
obtained  their  decree,  and  paid  the  purcliase  money  Erected 
hj  the  decree,  without  notice;  and  the  decree  had  obtained,  hy 
operation  of  the  statute,  all  the  attributes  of  a  perfect  legsJ 
title. 

The  argument  for  the  plaintiff  on  this  branch  of  the  case, 
was  founded  on  a  supposition,  that^  to  bring  the  deiendantft' 
case  within  the  terms  of  the  Registry  Act,  it  must  be  shown 
that  their  title  has  been  recorded,  as  a  deed,  and  their  title  be- 
ing not  a  deed,  but  a  decree,  it  is  insisted,  they  are  not  within 
the  terms  of  the  statute.  This  is  a  mistake.  The  plaintiff's 
deed  not  being  recorded,  the  statute  avoids  it  in  terms,  as 
against  all  subsequent  purchasers  for  valuable  consideration, 
without  notice,  whether  their  titles  be  recorded  or  not.  If  the 
defendants  had  held  under  a  conveyance  executed  by  Jesse 
Spencer,  in  obedience  to  the  decree,  their  title  deed,  although 
jiot  recorded,  would,  by  the  terms  of  the  statute,  prevail 
against  the  plaintiff's  prior  unrecorded  deed.  A  d^d  not  be- 
ing recorded,  avoids  it  as  ag^ainst  subsequent,  b\it  not  as  against 
prior  purchasers.  By  the  laws  of  the  state  of  Ohio,  the  de- 
cree obtained  by  the  defendants,  clothes  th^m  with  the  legal 
title  in  as  ample  a  manner  as  a  deed.  They  are  purchasers  K>r 
valuabla  consideration,  without  notice;  and  are  therefore  not 
only  within  the  words,  but  also  within  the  spirit  and  intention 
of  the  statute. 

This  r^adoning  has  been  indulged  upon  a.  supposition,  that 
the  title  of  the  defend aiits  lias  not  been  sufficiently  recorded, 
which  is  not  admitted/  The  decree,  which  is  their  title,  is  of 
record  in  the  Chancery  suit  in  the  proper  county  where  the 
land  lies,  and  it  was  recorded  in  the  office  of  the  recordei'  of 
deeds.  Whether  this  last  mode  of  recording  the  decree  is 
usually  practised  in  Ohio  w  not,  we  are  not  informed.  But 
we  sup])ose  the  defendants  had  done  all  they  could  do,  to  com- 
mit their  title  to  record  in  the  proper  county. 

The  third  instruction  given  by  the  Court  to  the  jury,  which 
forms  the  second  ground  relied  on  by  the  plaintiff's  counsel  for 
a  reversal  of  the  judgment,  cannot  be  sustained.  Although  the 
proposition  may  be  true,  that  a  materiai  erasure  or  alteration 
in  a  deed,  after  its  execution,  may  avoid  the  deed,  yet,  the  in- 
struction ought  not  to  l^ave  been  given  in  the  terms  used  by 
the  Court.  \Vheth6r  erasures  and  alterations  had  been  made 
in  the  deed  or  not,  was  a  question  of  fact  proper  to  be 
referred  to  the  jury;  but  whether  the  erasures  and  alterations 
were  material,  av  not,  was  a  question  of  law  which  ought  to 
have  been  decided  by  the  Court.  The  instruction  given  refers 
the  question  of  materiality  to  >he  jury,  as  well  as  the  fact  of 
alteration  and  erasure. 
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(Steele's  Lessee  M.  Spencer  et  al.) 
If  the  name  of  William  Steele  was  itiserted  in  the  deed  as 
grantee  after  its  full  execution  and  attestation,  instead  of  the 
name  of  some  other  grantee  which  was  stricken  out,  no  doubt 
the  alteration  was  very  material^  and  nothing  could  in  that  case 
pass  by  the  deed  to  William  Steele.  The  two  other  alterations 
supposed,  in  the  words  Ross"  and  "  Ohio,"  in  the  description 
of  the  grantee's  residence,  may  have  been  either  material  6f 
immaterial,  as,  upon  a  sound  construction  of  the  whole  instru- 
ment they  would  or  would  not  alter  or  change  its  operation 
and  effect. 

The  Court  ought  to  have  decided  the  question  of  materiality 
in  each  instance,  leaving  the  fact  of  alteration  to  the  jury  for 
their  decision.  The  instruction  giveti,  was  calculated  to  mis- 
lead the  jury  by  impressing  on  t,hetn  the  belief  that  they  were 
warranted  in  finding  either  of  the  supposed  alterations  to  be 
material,  however  it  may  have  been  in  point  of  law.  The  con- 
struction of  deeds  belongs  to  the  province  of  the  Court;  the 
materiality  of  an  alteration  in  a  deed,  is  a  question  of  construc- 
tioQ ;  and  in  this  case  the  Court  committed  an  error  by  giving 
an  instruction  to  the  jury,  which  imposed  on  them  a  difficult 
question  of  construction,  upon  which  the  jury  ought  to.  have 
been  enlightened  by  the  decision  of  the  Court. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  atid 
the  cause  remanded,  with  instructions  to  award  a  venire  facias 
de  novo. 


Vol.  I.  4  B 


SUPREME  court: 


William  S.  Nichqlls,  and  Others,^Appellants,  vf.  Thomas 
HopGEs,  Executor  of  Thomas  C.  Hodges,  deceased.  * 

The  Orphans*  Court,  by  the  testamentary  laws  of  Maryland,  has  a  general 
power  to  administer  justice  in  all  matters  relative  to  the  affairs  of  deceas- 
ed persons  according  to  kw.  The  comminion  to  be  aDowed  to  an  exe- 
cutor or  administrator,  is  submitted  to  the  discretion  of  the  Court,  and 
is  to  be  not  under  iKve  per  cent.,  nor  exceeding  ten  per  cent  on  the 
amount  of  the  inventory.  {565} 

If  the  executor  has  a  claim  on  the  estktc  of  (he  deceased,  it  shall  stand  on 
an  equal  footing  with  other  claims  of  the  same  nature.  \  565} 

On  a  plcnaiy  proceeding,  if  either  party^hall  require  it,  the  Court  will  di- 
rect an  issue  or  issues  to  be  made  up,  and  .sent  to  a  court  of  law  to  be 
tricfd  \  and  any  person  conceiving  himself  aggrieved  by  any  judgment,  de- 
cree, decision  or  order,  may  appeal  to  tlie  Court  of  Chancery,  or  to  a 

^  Court  of  Law ;  and  in  Mari  land,  tlie  decision  of  the  Court  to  which  the  ap- 
peal is  made  is  final.  5565} 

The  Supreme  Court  of  the  United  States  has  Jurisdiction  of  appeals  froni 
the  Orphans'  Court,  through  the  Circuit  Court  for  the  county  of  Wash- 
ington, by  virtue  of  the  Act  of  Congress  of  February  13,  iBOl ;  and  by  the . 
Act  of  Congress  subsequently  passed,  the  matter  in  dispute,  exclusve  of 
costs^  must  exceed  tlie  value  oif  $  1000  in  order  to  entitle  the  party  to  an 
appeal.  {565} 

The  commission  to  be  allowed  to  the  executor  or  administrator  is  submitted 
by  law  to  the  discretion  of  the  Court,  upon  a  consideration  of  all  the  cir- 
cumstances, and  it  was  obviously  the  intention  of  the  legislature,  that  the 
decision  of  the  Orphans'  Court  should  be  final  and  conclusive.  {565} 

.The  Court  being  satisfied  by  an  examination  of  the  c\idence  contained  in 
the  record  of  the  proceedings  of  the  Orphans*  Court  of  the  county  of 
TVashingtonj  relative  to  a  claim  made  upon  tlie  estate  of  the  testator  by  the 
executor,  that  the  said  evidence  was  too  loose  and  indefinite  to  sanction 
the  claim»  disallowed  the  same;  and  reversed  the  decree  of  the  Orphans^ 
Court  which  allowed  tlie  claim.  {566} 

APPEAL  from  the  Circuit  Court  of  Washington  county  in 
the  District  of  Columbia. 

The  defendant  obtained  letters  testamentary  on  the  estate  of 
Thomas  C.  Hodges  deceased,  and  passed  his  accounts  in  the 
Orphans*  Court  of  Washington  county,  in  which  he  was  allowed 
10  per  cent,  commission  on  the  inventory  of  the  deceased's  es- 
tate amounting  to  g2358  70,  and  81200  for  services  rendered 
by  him  to  the  deceased". 

The  testamentary  law  of  Maryland,  under  which  this  com- 
mission was  allowed,  is  in  these  words : — 

"His  commission,  which  shall  be  at  the  discretion  of  thc 
Court,  not  under  five  per  cent,  nor  exceeding  ten  per  cent,  on 
the  amount  of  the  inventory."— Act  of  Maryland^  ch.  101^  sub. 
ch.  10.  sect.  Q, 
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(NichoUs  et  al.  vs.  Hodges'  Ex.) 

The  appellants,  creditor3  of  the  deceased's  estate,  filed  their 
petition  in  the  Orphans'  Court  objecting  to  the  allowance  of 
these  claims ;  a^d  upon  the  answer  of  the  appellee  and  the  tes* 
tiraony  taken  in  the  cause,  the  Judge  of  the  Orphans'  Court 
decided  in  favour  of  the  appellee^  and  allowed  these  claims. 
From  this  decision  an  appeal  was  prayed  to  the  Circuit  Court 
for  Washington  county,  where  the  judgment  of  the  Orphans' 
Court  was  affirmed. 

From  this  decision  this  appeal  was  made. 

The  deposition  of  WiUiam  TV.  Corcoran^  Philip  T.  Btrry^ 
John  S,  Hare^  James  A.  Magruder  and  Isaac  S.  Nicholls  were 
taken,  and  were  sent  up  with  this  record.  These  depositions 
were  intended  to  prove,  thkt  the  board  and  expenses  of  Thomas 
C.  Hodges,  were  paid  by  the  deceased,  by  whom  he  was  em- 
ployed in  his  store  as  an  assistant.  That  when  the  executor  was 
spoken  to  about  the  account  he  had  raised  against  the  estate  of 
the  testator,  he  stated,  he  was  sorry  he  had  brought  forward 
the  account,  and  that  he  should  not  have  done  so  but  by  the 
advice  of  another.  That  he  had  said,  that  his  uncle  the  testa- 
tor did  not  agree  to  give  him  wages,  but  a  share  of  the  proper* 
ty  was  promised,  but  no  agreement  "was  ma^e. 

The  depositions,  also  stated,  that  some  six  months  before  the 
death  of  the  testator,  the  defendant  applied  for  wages,  which 
were  refused,  and  he  was  told  to  take  money  from  the  drawer, 
and  goods  from  the  store,  and  if  not  satisfied  he  might  return 
to  his  father.  That  it  was  understood  the  appellee  was  in  the 
store  of  the  testator  as  a  clerk.  The  testator  observed  at  the 
time  of  making  his  will,  that  he  had  given  the  defendant,  his 
nephew,  a  legacy,  as  a  consideration  for  his  services ;  he  had 
always  intended  to  give  him  something ;  he  gave  him  the  lega- 
cy for  his  services  because  he  had  not  been  paid  for  them.  It 
was  also  testified  that  the  executor  had  a  good  deal  of  trouble 
in  settling  the  estate. 

The  counsel  for  the  appellants  endeavoured  to  maintain, 

1.  That  the  claims  of  the  executor  had  been  improperly  al- 
lowed by  the  Court  below. 

2.  That  the  evidence  shows  the  commission  allowed  is  unr 
just  and  unreasonable. 

3.  The  appellee  had  no  legal  claim  for  services  rendered  ta 
the  deceased. 

Mr.  Key  for  the  appellant.— 

The  evidence  does  not  establish  any  claim  to  the  compensa- 
tion claimed  by  the  appellee.  On  the  contrary,  he  himself  ac- 
knowledged he  had  no  claim.  But  if  any  debt  was  due  to  him, 
the  amount  thereof  could  not  be  ascertained  by.tlje  course 
adopted  in  this  case.  It  must  become  the  subject  of  praof  like 
all  other  demands  on  the  estate. 
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(Nidiolls  et  |d.  w.  Hodges'  Ex.) 
It  is  contended  that  no  appeal  is  allowed  in  this  case,  be- 
cause the  provisions  of  the  law  of  Maryland  leave  to  the  dis- 
cretion" of  the  Courl,  the  determination  of  the  amount  of  com* 
missions^  What  is  the  meaning  of  the  Assertion  that  no  appeal 
can  be  tnaintained  in  such  a  case  ?  It  is  onHy  when  the  exercise 
of  discretion  by  the  Court  is  matter  of  favour  or  indulgence, 
that  the  rule  applies;  but  when  there  are  legal  rights,  the  dis- 
cretion of  the  Court  applies  to  those  rights,  and  its  exercise  is  a 
matter  of  law,  and  like  aA  others,  when  exercised  is  examin- 
able. 

Mr.  Coxe  for  the  appellee.— 

This  is  an  application  to  have  an  examination  of  an  account 
which  has  been  passed  upon  by  the  Orphans'  Court  It  is  de- 
nied that  a  matter  to  be  determined  by  the  discretion  of  the 
Court,  can  be  the  subject  of  appeal.  The  party  must  point  out 
an  error  in  law,  and  if  the  allowance  by  the  Court  is  not  beyond 
the  per  centage  authorized  by  the  statute,  there  cannot  be  such 
error. 

These  accounts'  having  been  passed  by  the  Orphans'  Court, 
befoi^e  whom  were  ^11  the  facts,  the  only  remedy  which  re- 
mains is  upon  the  bond  given  by  the  executor;  and  in  such  an 
action  all  the  matters  are  open  for  examination. 

Mr.  Justice  Duval  delivered  the  opinion  of  the  Court. — 

The  appellee  in  this  case  obtained  letters  testamentary  on  the 
estate  of  Thomas  C.  Hodges,  deceased,  and  passed  accounts 
in  the  Orphans'  Court  for  Washington  county,  in  which  he 
was  allowed  ten  per  cent,  commission  on  the  inventory  of  the 
deceased's  estate  anoounting  to  g2,358  70,  and  SI 200  for  ser- 
vices rendered  to  the  deceased  in  his  lifetime.  The  appellants, 
creditors  of  the  deceased,  finding  that  the  estate  would  proba- 
bly be  insufficient  to  pay  the  full  amount  of  their  claims, 
filed  their  petition  in  the  Orphans'  Court  objecting  to  the  al- 
lowance of  the  claims  of  the  executor,  alleging  that  the  pro- 
perty of  the  deceased  consisted  only  of  a  store  of  goods  in 
Georgetown,  and  a  few  debts  due  to  him;  and  that  the  settle- 
ment of  the  estate  was  made  without  n^uch  labour  or  expense. 
Upon  the  answer  of  the  executor,  and  the  testimony  taken  in 
the  cause,  the  Judge  of  the  Orphans'  Court  decided  in  favour 
of  the  executor,  and  decreed  that  both  claims  be  allowed. 
From  this  decree  an  appeal  was  prayed  and  granted  to  the  Cir- 
cuit Court  for  Washington  county,  in  which  the  judgment  of 
the  Orphans'  Court  was  affirmed.  From  this  decision  the 
cause  is  brought  up,  by  appeal,  to  this  Court  for  final  hearing 
and  decree.  - 

Several  questions  have  been  raised  in  arguing  this  Cause. 
On  the  part  of  the  appellants,' it  is  contended.  First,  that  the 
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(Nicholls  et  a1.  w.  Hodges*  Ex.) 
allowance  of  ten  per  cent,  on  the  inventory,  circumstanced  as 
this  case  appears  to  be,  is  unjust  and  unreasonable.  Secondly, 
That  there  is  no  foundation  for  the  claim  of  gl200,  made  by 
the  executor  for  services  rendered  the  testator  in  his'  life-- 
time. 

The  counsel  for  the  appellee  contends.  First,  that  the  whol6 
allowance  made  by  the  Orphans'  Court  was  no  more  than  a 
moderate  compensation  for  the  attention  and  prompt  settle- 
7)ieni  of  the  accounts  of  the  deceased,  by  the  executor,  and  for 
his  services  for  several  years  as  a  clerk  in  the  store  of  the  de- 
ceased ;  and  secondly,  that  the  decision  of  the  Orphans'  Court 
was  linal  and  conclusive,  and  from  whidh .there  ought  to  have 
been  no  appeal. 

The  power  and  authority  of  the  Orphans'  CouH  is  derived 
from  the  testamentary  laws  of  Maryland.  The  last  general 
Act  upon  the  subject,  is  that  passed  in  the  year  1798,  ch.  101. 
The  Orphans'  Court  has  a  general  power  to  administer  jir»- 
ticc  in  all  matters  relative  to  the  affairs  of  deceased  persons, 
according  to  law.  The  commission  to  be  allowed  to  ah  exe« 
cutor  or  administrator,  is  submitted  to  the  disoi:etidn  of  the 
Court,  **not  under  five  per  cent  nor  exceeding  ten  per  cent,  on 
the  amount  of  the  inventory."  If  the  executor  has  a  claim 
against  the  deceased,  it  shall  stand  on  an  equal  footing  vdth 
other  claims  of  the  same  nature.  On  a  plenary  proceeding,  if 
either  party  shall  require,  the  Court  will  direct  an  issue  or  is- 
sues to  be  made  up  and  sent  to  a  Court  of  Law  to  be  tried,  and 
any  person  conceiving  himself  aggrieved  by  any  judgment,  de« 
cree,  decision  or  order,  may  appeal  to  the  Court  of  Chancery, 
or  to  a  Court  of  Law.  And  in  Maryland,  the  decision  of  the 
Court  to  which  the  appeal  is  made,  is  final  and  tonclusive. 
But  in  the  case  under  consideration,  this  Court  has  jurisdic- 
tion by  virtue  of  the  Act  of  Congress  of  February  1801,  by 
which  the  Circuit  Court  for  the  District  of  Columbia  was  cre- 
ated, which  provides  that  '*  any  final  judgment,  order  or  de- 
cree, in  the  said  Circuit  Court,  wherein  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  value  of  g^lOO,  may 
be  re-examined,  and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States,  by  writ  of  error  or  appeal."  By  an  Act 
of  Congress  subsequently  passed,  the  matter  in  dispute,  ^exclu- 
sive of  costs,  must  exceed  the  value  of  glOOO  in  order  to  en- 
title the  party  to  an  appeal. 

With  respect  to  the  commission  to  be  allowed  to  the  execu- 
tor or  administrator,  it  is  submittpd  by  law  to  the  discretion  of 
the  Court,  not  less  than  five,  nor  m6re  than  ten  per  cent 
They  may  allow  the  lowest,  or  highest  rate,  or  any  intermedi- 
ate proportion  between  the  minimum  and  maximum,  to  which, 
in  their  discretion,  they  may  adjudge  the  party  to  be  entitled 
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(NichoUs  etsdk  m  Hodges'  Ex.) 
upon  a  consideration  of  all  circumstances,  according  to  the  ser- 
vices rend£red,  and  the  trouble  and  expense  in  completing  the 
administration;  ^  Upon  ai  just  constructioa  of  this  Act,  it  was 
obvio'u^ly  the  intention  of  the  legislature,  that  the-  decision  of 
the  Orphans*  Court  should  be  final  and  conclusive,  and  such  is 
the  opinion  of  this  Court. 

The  claim  of  S1£00,  for  services  rendered  in  the  lifetime  of 
thte  testator,  rests  upon  different  ground.  The  law  places  it  '*on 
an  equal  footing  with  other  claims  of  the  same  nature."  The 
legality  and  equity  of  the  claim,  must  be  examined  in  the  same 
manner  as  the  claim  of  any  other  creditor.  Of  course,  it  is  a 
claim,  on  the  trial  of  which  .either  party  might  have  required 
a  trial  by  jury  in  the  manner  prescribed  by  law.  But  this  was 
not  asked,  and  the  claim  was  submitted  in  gross  to  the  deci- 
sion of  the  Orphans'  Court,  and  was  decided  on  in  like  man« 
ner  by  the  Circuit  Court ;  and  it  is  now  brought  in  the  same 
shape  before  this  Court. 

Iro  support  a  claim  of  this  nature,  it  is  incumbent  on  the 
party  making  it  to  prove  some .  contract,  promise,  or  agree- 
ment, expressed  or  implied,  in  relation  to  it.  The  testimony 
contained  in  the  record  may  be  summed  up  in  a  few  words.  It 
is  admitted  by  the  appellee,  that  there  was  no  agreement  to 
pay  him  wag^s.  It. is  in  proof  that  he  lived  with  his  uncle 
three  or  four  years  in  the  capacity  of  a  clerk,  and  that  fop  more 
than  half  the  time  he  was  the  only  clerk  in  the  store,  his  uncle 
having  great  confidence  in  him.  That  it  was  distinctly  under- 
stood between  them,  that  the  testator  had  agreed  to  pay  his 
board,  to  find  him  in  clothing,  and  to  pay  his  expenses  ge« 
nerally ;  that  it  was  customary  among  merchants  to  take 
young  men,  of  a  certain  age,  for  their  board  and  clothes ;  that 
the-  uncle  had  said  that  at  a  future  day  he  intended  to  take 
him  into  partnership  with  him ;  and  it  was  proved  that  the 
testator,  at  the  time  of  making  his  will,  observed  that  he  had 
given  his  nephew  a  legacy  as  a  consideration  for  his  services, 
and  that  he  had  always  intended  to  give  him  something.  It  is 
not.denicd  that  the  testator  had  fully  complied  with  his  en- 
gagement to  pay  his  board,  supply  him  with  clothes,  and  pay 
his  expenses.  On  this  testimony  the  claim  rests.  The  evi- 
dence is  too  defective  to  require  comment.  It  is  the  opinion  of 
this  Court  that  it  is  too  loose  and  indeterminate  to  sanction 
the  claim,  and  it  cannot  be  allowed. 

The  decree  of  the  Circuit  Court,  affirming  the  decree  of  the 
Orphans'  Court,  as  to  this  claim,  iar  reversed  j  in  all  other  re- 
spects it  is  affirmed. 
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The.  Bavk  of  Columbia  vs.  George  Sweekt. 

The  Court  refused  to  issue  a  mandamtu  to  the  Circuit  Court  for  the  county 
of  Wasb'mgton,  commanding  that  Court  to  strike  off  a  plea  which  the 
Court  had  permitted  the  defendant  to  put  in,  and  to  compel  the  defend- 
idant  to  enter  another  plea,  which  the  plaintiffs'  counsel  deemed  the  pro- 
per pica,  under  the  provisions  of  an- Act  of  the  legislature  of  ^laryland, 
upon  which  the  proceeding^  were  founded,  incorporating^  the  Bank  of 
-Columbia. 

Messrs.  Jones  and  Key,  moved  the  Court,  for  a  niandmniut  to 
be  directed  to  the  Circuit  Court  of  the  United  States,  for  the 
county  of  Washington,  in  the  District  of  Columbia ^  command- 
ing them  to  have  a  certain  issue  joined,  which  issue  had  been 
tendered  in  a  proceeding  in  that  Court  against  George  Sweeny, 
and  in  which  the  Bank  of  Columbia  were  plaintiffs.  George 
Sweeny  being  indebted  to  the  Bank  of  Columbia,  upon  a  prp- 
missory  note,  the  President  of  the  bank,  in  conformity  with  the 
provisions  of  the  statute  of  Maryland,  incorporating  the  bank, 
passed  in  1793^  (Acts  of  1793,  vol.  20,).  instituted  proceedings 
m  the  Circuit  Court,  under  which,  by  virtue  of  a  capias  ad  re- 
spondendum, he  was  arrested  by  the  marshal ;  and  he  applied  to 
the  Court  to  be  allowed,  under  the  authority  of  the  14th  section 
of  the  Act  incorporating  the  bank,  to  dispute"  the  deb^ciaim- 
cd  by  the  bank. 

The  Court  thereupon  ordered  an  issue  to  be  joined,  and  the 
attorney  of  the  bank  being  directed  to  draw  a  declaration,  of- 
fered one  tendering  an  issue  upon  the  allegation  that  the  debt 
mentioned  in  the  execution  was  due.  To  this  issue  the  attor- 
ney for  the  defendant  objected,  and  he  claimed  the  right  to  put 
in  issue  the  plea  of  the  statute  of  limitations.  The  Circuit  Court 
held,  that  the  defendant  was  entitled  to  avail  himself  of  the  sta- 
tute, and  that  the  attorney  of  the  bank,  should  file  a  declaratioui 
in  the  v^ommon  form  on  the  promissory  note  mentioned  in  the 
execution,  to  which  the  defendant  might  plead  the  statute  of 
limitations,  a3  running  from  the  time  of  payment  mentioned  in 
the  note;  and  that  the  bank  should  reply,  so  as  to  make  up  the 
issue  under  the  statute  of  limitations.  The  Court  refused  to 
make  up  the  issue  offered  by  the  bank,  or  to  make  up  the  issue 
in  any  other  way  than  as  stated. 

The  plaintiffs  claimed,  and  by  this  motion  sought  to  main- 
tain their  claim,,  to  have  an  issue  joined  as  offered  by  the.bank, 
upon  the  debts  being  due^  as  provided  in  the  statute. 

The  following  are  the  provisions  of  the  14th  section  of  the 
charter,  upon  which  the  proceedings  were  had,  and  by  which 
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(.The  Bank  of  Columbia  vs.  Swet^iy.) 
the  plaintiffs  insisted  they  Jiad  a  right  to  the  proceedings  they 
had  adopted. — 

**And,  whereas  it  is  absolutely  necessary  that  debts  due  to  the 
said  bank  should  be  punctually  paid,  to  enable  the  directors  to 
calculate  with  certainty  and  precision  on  meeting  the  demands 
that  may  bemade  upcv  them,  Beit  enacted, that  whenever  any 
person  or  persons  are  indebted  to  the  said  bank  for  moneys  bor- 
rowed by  them,  or  for  bonds,  bills  or  notes,  given  or  endorsed 
by  them,  with  an  express  consent  in  writing  that  they  may  be 
made  negotiable  ^t  the  said  bank,  and  shall  refuse  or  neglect  to 
make  payment  at  the  time  the  sameiiecomes  due,  the  President 
shall  cause  a  demand  in  writing  on  the  person  of  the  said  delin- 
quent or  delinquents,  having  consented  as  aforesaid,  or  if  not 
to  be  found,  h^ve  the  same  left  at  his  pl'ac^e  of  abodie ;  and  if  the 
money  so  due  shall  not  be  paid  within  ten  days  after  such  de- 
mand made,  or  notice  left  at  his  last  place  of  abode  as  aforesaid, 
it  shall  and  may  ,be  lawfnl  for  the  President,  at  his  election,  to 
■write-  to  the  clerk  of  the'  general  Court,  or  of  the  county  in 
which  the  said  delinquent  or  delinquents  may  reside,  or  did  at 
.  the  time  he  or  they  contracted  the  debt  reside,  and  send  to  the 
Said  clerk  the  bond,  bill  or  note  due,  with  proof  of  the  demand 
made  as  aforesaid,  and  order  the  said  clerk  to  issue  a  capias  ad 
sdtirfacidndimij  fieri  facias^  or  attachment,  by  way  of  execution, 
on  which  the  d€bt  and  costs  may  be  levied,  by  selling  the  pro- 
perty of  the  defendant  for  the  sum  or  sums  of  money  mention- 
ed in  the  said  bond,  bill  or  note;  and  the  clerk  of  the  General 
Court,  and  the  clerks  of  the  several  County  Courts,  are  hereby 
respectively  required  to  issue  such  execution  or  executions, 
which  shall  be  made  returnable  to  the  Court  whose  clerk  shall 
issue,  the  same,  which  shall  first  set  after  the  issuing  thereof, 
and  shall  be  as  valid,  and  as  effectual  in  law,  to  all  intents  and 
purposes,  as  if  the  same  had  issued  on  judgment  regularly  ob- 
tained in  the  ordinary  course  of  proceeding  in  the  said  Court; 
and  such  execution  or  executions  shall  not  be  liable  to  be  stayed 
or  delayed  by  any  mpersedeaa,  writ  of  .error,  appeal^  or  injunc- 
tion from  the  chancellor;  provided  always,  that  before  any  ex- 
ecution shall  issue  as  aforesaid,  the  President  of  the  bank  shall 
make  an  oath,  (or  afiii*mation,  if  he  shall  be  of  such  religious 
society  as  allowed  by  this  state  to  make  affirmation,)  ascertain- 
ing whether  the  whole  or  what  part  of  the  debt  due  to  the  bank 
on  the  said  bond,  bill  or  ^note,  is  due;  which  oath  or  affirmation 
shall  be  filed  in  the  office  of  the  clerk  of  the  Court  from  which 
the  execution  shall  issue ;  and  if  the  defendant  shall  ditpuU  the 
whole  pr  any  part  of  the  said  dtbU  on  the  return  of  the  execu- 
tion, the  Court  before  whom  it  is  returned  shall  and  ikiay  order 
an  issue  to  be  joined,  and  trial  to  be  had  the  .  same  Court  at 
which  the  return  is  made,  «nd  shall  make  such  other  proceed- 
ings that  justice  may  be  done  in  the  speediest  manner. " 
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(The  Bank  of  Columbia  «§.  Sweenj.) 
Tlie  case  was  argued  by  Mr.  Jones  and  Mr.  Key  for  the  plaia- 
tifis  at  great  length,  upon  the  meaning  and  objects  of  the  aep- 
tion,  and  that  it  authorized  the  demand  made  by  the  bank  to 
exclude  the  plea  of  the  statute  of  limitations;  and  contra  by  Mr. 
Swann,  and  the  Attorney  General  for  the  defendant.  TheComti 
in  their  decision,  did  not  take  notice  of  the  arguments  of  coim* 
sel,  as  they  considered  the  case  not  such  as  entitled  it  to  the 
summary  proceeding  demanded. 

Mr.  Chief  Justice  Mabshall,  delivered  the  opinion  of  the 
Court. — 

This  case  arose  under  the  provision  of  the  Act  of  the  legis- 
lature of  Maryland  incorporatmg  the  Bank  of  Columbiaf  which 
authorizes  summary  process  for  the  collection  of  debts  due  to 
the  bank.  That  Act  allows,  an  execution  against  the  person  of 
the  debtor,  to  issue  in  the  first  instance,  upon  th^  applicatum 
of  the  president  of  the  bank;  but  it  also  authorizes  the  Courtf 
if  upon  the  return  of  the  execution  the  defendant  dispute  the 
debt,"  to  order  an  issue  to  be  made  up,  Sec.  to  try  the  action. 

In  the  present  case,  the  Cirtuit  Court  did  not  refuse  to  direct 
such  an  issue  to  be  made  i^p ;  which  had  they  refused  to  do,  a 
mandamus  would  have  been  the  proper  process  to  compel  that 
to  be  done,  which  the  Act  requires.  But  the  Circuit  Court  did 
direct  an  issue,  and  allow  a  plea  of  the  statute  of  limitations. 

The  application  now  is,  that  the  Circuit  Court  be  ordered  . 
to  withdraw  that  issue*  and  to  direct  a  different  issue  to  be* 
made  up,  according  to  what  the  counsel  for  the  bank  supposes 
to  be  the  proper  construction  of  the  Act. 

We  think  this  is  not  a  proper  case  for  a  mandamus.  It  does 
not  differ  in  principle,  from  any  other  case  in  which  the  party 
should  plead  a  defective  plea,  and  the  plaintiff  should  demur 
to  it;  in  which  case,  there  i^  no  doubt  that  the  revising 
power  of  this  Court  could  be  exercised  only  by  a  writ  of  error. 

If  this  motion  could  now  prevail,  it  would  be  a  plain  evasion 
of  the  provision  of  the  Act  of  Congress,  that  y&io^  judgments 
only  should  be  brought  before  this  Court  for  re-examinatioB. 
This  case  might  still  be  brought  before  this  Court  by  a  writ  cyf 
error,  notwithstanding  any  opinion  expressed  upon  the  madda* 
mus,  and  the  same  question  again  be  discussed  upon  the  final 
judgment  The  effect  therefore  of  this  mode  of  interposition^ 
would  be  to  retard  decisions  upon  questions  which  were  net 
final  in  the  Court  below,  so  that  the  same  cause  might  coilie 
before  this  Court  many  times,  before  there  would  be  a  final 
judgment. 

The  Court  is  therefore  of  opinion  that  this  is  not  a  case 
for  a  mandamus,  and  the  motion  is  denied. 
Vol.  I.  4C 
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Stephen  Waring,  PLAiKfiFF  in  Error,  vs.  Jamks  Jackson,  ex- 
bBvisE  OF  Med'oef  Eden  and  Another,  Defendant^  'in 
Error.    The  Same     The  Same. 

The  testator  devised  to  his  son  Joseph  Bden  certain  portions  of  his  estate  in 
New  York,  anione  which  were  the  premises  sought  to  be  recovered  in 
ihis  suit,  to  him,  his,  heirs,  executors  and  administnitors  for  ever.  In  like 

'  manner  he  devised  to  bis  son  Medcef,  his  heirs  and  assigns,  certain  other . 

^  poitions  of  his  property ;  and  adds  the  followmg  clause :     It  is  nw  wiU 

'  sod  I  do  order  and  appoint,  that  if  either  of  my  said  sons  should  aepait 
Ifds  life  without  lawful  issue,  his  share  or  part  shall  go  to  the  survivor. 

-  AdA  in  case  of  botti  their  deaths^without  lawful  issue,  I  g^ve  all  the  pvo- 
pfoiy  aforesaid  to  my  brother  John  Eden,  of  Lofters,  in  Cleveland  in 
'Yorkshire,  and  my  sister  Hannah"  Johnson,  of  Whitby  in  Yoilcshire,  and 
tbeiir  heirs."  Medcef  Eden  died  without  issue,  having  devised  his  estate 
to  hu  widow,  and  other  devisees  named  in  his  will.  According  to  the 
established  law  of  New-York,  nothing  passed  under  the  olterior  devise 

.  over  to  John  Eden  and  Hannah  Johnson  ;  Medcef  Eden  on  the  death  of 
his  brother  Joseph  Eden  bepame  seised  of  an  estate  in  fee  simple  abso- 
lute. {5711 

Adverse  possession  iaken  and  held  under  a  sberiflf^s  sale,  by  virtue  of  judg- 
.  ments  and  executions  against  Joseph  Eden,  will  not,  according  to  tlie  de- 
cisions of  the  Courts  of  New-York,' prevent  the  operation  of  a  devise  by  an- 
other, in  whom  the  title  to  the  estate  was  vested  by  the  death  of  the 

'  defendant  in  the  executions.  {57l\ 

It  has  been  the  uniform  course  of  this  Court,  with  -  respect  to  titles  to  real 
property,  to  apply  the  same  rule  that  is  applied'  by  the  state  tribunals  in 
.  like  cases.  {571} 

Mr,  Justice  Thompson  delivered  the  opinion  of  the  Court. — 

These  cases  come  up  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New- York,  upon  writs  of  er- 
ror. The  question  in  the  Court  below,  turned  upon  the  con- 
struction of  the  will  of  Medcef  Eden  the  elder,  bearing  date 
tiuB  29th  August  1798,  by  which  the  testator  devised  to  his;  son 
Joseph^  certain  portions  of  his  estate,  among  which  were  the 
premises  in  question  in  this  cause.  **To  him,  his  heirs,  execu- 
tors, and  administrators  for  ever."  In  like  manner  he  devised 
to  his  son  Medcef,  his  heirs  and  assigns,  certain  other  portions 
of  his  property,  and  adds  the  following  clause.  '*Item.  It  is 
my  will  and  I  do  order  and  appoint,  tihat  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor.  'Anfi  in  case  of  both  their  deaths 
without  lawful  issue,  then  I  give  all  the  property  aforesaid  ip 
my  brother  John  Eden  of  Lofters,  in  Cleveland  in  Yorkshire ; 
and  my  sister  Hannah  Johnson  of  Whitby,  in  Yorkshire,  and 
their  heirs." 
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(Waring  w.  Jackson  6t  aL  ) 

The  case  of  Jackson  vs.  Chew,  (12^  Wheat.  153,)  decided  «t 
the  last  term,  brought  under  the  consideration  of  this  Court  the 
construction  of  this  same  clause  in  the  will,  and  the  records  in 
the  present  cases  have  been  submitted  to  the  Court  without  ai^ 
gument,  to  see  whether  the  decision  in  that  case,  will  govern 
the  cases  now  before  us.  The  facts  disclosed  in  the  case  of  Jack- 
son V8.  Chew,  did  not  require  of  the  Court  to  decide  any  other 
question,  than  whether  Joseph  Eden  took  under  the  will  an  es- 
tate tail,  which  by  operation  of  the  statute  of  New- York,  abol- 
ishing entails,  would  be  converted  into  a  fee  simple  absolute. 
The  Court  decided  that  he  did  not  take  an  estate  tail,  but  an 
estate  in  fee,  defeasible  in  the  event  of  his  dying  without  issue 
in  the  lifetime  of  his  brother,  (which  event  happened,)  and 
thereupon  his  interest  in  the  land  became  extinct,  and  the  Umit- 
ation  over  to  his  brother  Medcef  was  good  as  an  executory 
devise. 

In  the  cases  now  before  the  Court,  it  appears,  that  Medcef 
Eden  has  died  without  issue,  having  by  his  last  will  and  testa- 
ment devised  his  estate  to  his  widow,  and  certain  other  de- 
visees therein  named  ;  which  has  given  rise  to  two  other  ques- 
tions ;  vi^  whether  John  Eden  and  the  heirs  of  Hannah  Johnson 
(she  being  dead)  took  any  estate  in  the  premises,  under  this 
clause  in  the  will,  on  the  death  of  Medcef  Eden,  without  issue? 

And  whether  the  possession  taken  and  held  under  the  she* 
riif 's  sale,  by  virtue  of  the  judgments  and  executions  against 
Joseph  Eden,  was  such  an  adverse  holding,  as  to  prevent  the 
operation  of  the  will  of  Medcef  Eden  the  younger. 

In  deciding  the  case  of  Jackson  va.  Chew,  we  did  not  enter 
into  an  examination  of  the  construction  of  this  clause  in  the 
will,  considered  as  an  open  question ;  but  adopted  the  construc- 
tion, which  appears  to  be  well  settled  in  the  two  highest  Courts 
of  Law  in  the  state  of  New- York,  not  only  upon  thb  very  clausef 
but  in  numerous  other  analogous  cases ;  and  has  thereby  be- 
come a  fixed  rule  of  landed  property  in  that  state. 

And  this  was  in  conformity  with  what  has  been  the  uniform 
course  of  this  Court,  with  respect  to  the  titles  to  real  proper- 
ty, to  apply  the  same  rule  that  we  find  applied  by  the  state 
tribunals  in  like  cases. 

The  additional  questions  presented  in  the  cases  now  before  us/ 
have  likewise  undergone  a  very  full  examination  in  that  state, 
and  been  decided  both  by  the  Supreme  Court,  and  the  Court 
for  the  correction  of  Errors.  In  the  case  of  Wilkes  V8,  Lion,  (2 
Cowan^  333,)  the  decision  turned  upon  these  very  points,  and 
the  Court  of  Errors  affirming  the  decision  of  the  Supreme 
Court,  held  with  only  one  dissenting  voice,  that  nothing  passed 
under  the  ulterior  devise  over  to  John  Eden  and  Hannah  Johnson, 
but  that  Medcef  Eden  had  become  seised  of  an  estate  in  fee 
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(Waring  f».  Jacljon  et  tL) 
)^i|ip)e  absolntfi.  No  oiunion  appears  to  have  been  directly  ex- 
preiMied  by  tbe  Court,  with  respect  to  the  efiecta  of  the  adTerae 
poMesaioD  upoo  the  operation  of  the  devise  in  the  will  of  Med- 
^  Eden  the  younger. 

3Ut  this  was  a  question  necessarily  invoWed  in  the  result. 
Aiqul  the  decisions  of  the  CourU  in  that  state  are  very  sa- 
tillactpry  to  shoKr,  that  such  an  adverse  pc^session  will  not  there, 
'  pmrent  the  cjperation  of  a  djBTise. 

Th^  doetnne  in  the  case  of  Doe  va.  Thonipson,  (5  CSofmrn, 
9f4)  warrants  this  conclusion.  And  it  is  understood  that  this 
preciJie  questipn*  arising  on  the  construction  of  the  statute  of 
^fUlf  in  Uiat  state,  has  r^ently  been  decided  in  the  Supreme 
Cimrtf  ite  a  case,  the  report  of  w)uch  is  not  to  be  found  here. 

We  are'  accordingly  of  opinion,  that  the  iudgmems  of  the 
Circuit  Court  in  these  tases  must  be  ailirmea. 


JANUAI^Y  TEI^  im.  57S 


The  UNiTfeD  States#  Plaintiff*  in  Error,  t?«.  Nichoiai 
Stansburt  and  Edwarjd  Morgan. 

The  dischArge,  by  the  Secretary  of  the  Treasury,  of  the  principal  in  il 
bond  to  the  United  States,  who  is  imprisoned  under  a  eo.  so.  issued  agunst 
him,  and  who  has  assigned  all  his  property  for  the  use  of  the  Uiih^d 
States,  does  not  impair  or  affect  the  nghts  of  the  United  States  to 
ceed  against  suretieafo^  the  amount  due  upon  the  judgment,  and  unpm. 
\575l  .  . 

At  Common  Law,  the  release  of  a  debtor  whose  person  is  in  execution,  is 
a  release  of  the  judgment  itself.  The  law  will  not  permit  proceedinn 
by  a  creditor  at  tne  same  time  against  the  person  and  estate  of  his  debf- 
or,  and  where  an  election  has  been  made  to  take  the  person,  it  presumes 
satisftction,  if  the  person  be  yoluntaiily  released*  {575} 

ERROR  to  the  Circuit  Court  of  the  United  States  for- the 
district  of  Maryland. 

This  was  an  action,  of  debt,  brought  in  the  Circuit  Court  of 
the  United  States  for  the  tlistrict  of  Marylandy  at  May  Term 
to  recover  3067  dollars,  bein^  the  debt,  damages,  costtf 
and  charges,  contained  in  a  certain  judgment  between,  the  same 
parties,  recovered  by  the  United  States  in  the  District  Court 
of  Maryland,  at  March  Term  1819.  The  original  judgment 
was  rendered  upon  a  joint  and  several  bond  of  these  defend-  . 
ants,  given  for  duties  ojk  an  importation  by  Sheppard;  and  was 
rendered  for  3050  dollars  debt,  and  seventeen  dollars  damages, 
costs,  and  charges.  The  declaration  in  this  case  was  in  the 
usual  form,  containing  averments  that  the  said  judgment  still 
remains  id  full  force  and  effect,  not  in  any  wise  annulled,  re- 
versed or  yacated-— that  the  said  United  States  have  not  obtain- 
ed any  satisfaction  of  or  upon  the  said  judgment,  and  that  the 
said  defendants  have  not  yet  paid  the  sum  of  3067  dollai^  or 
any  part  thereof;  but  to  pfiy  the  same  or  any  part  thereof  th^ 
have  and  e^ch  of  them  hath  hitherto  wholly  refused,  &c. 

The  writ  in  this  case  was  served  upon  Stansbury  and  Mor- 
gan only,  and  not  upon  Sheppard.  The  two  former  appeared^ 
and  pleaded  in  bar  of  this  action:  that  they  were  sureties  for 
Sheppard  in  the  bond  upon  which  the  said  judgment  was  reco- 
vQred«  That  after  the  said  judgment  was  recovered,  and  be- 
fore this  suit  was  commenced,  Sheppard  was  taken  and  impri-. 
soned  by  virtue  of  a  capias  ad  saHsfaciendumy  issued  upon  said 
judgment,  and  discharged  from  prison  by  order  of  the  Secre* 
tary  of  the  Treasury,  under  the  Act  of  Congress  passed  <m 
the  6th  June  1798,  qn  condition  that  he  should  pay  the  costs,  and 
aasign  and  convey  to  the  use  of  the  United  States,  all  his'property, 
i«al»  penon^  ind  mtudy.  by  «n  iBitnm^t  appiroTcd'  by  the 
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(The  United  States  w.  Stansbmy  et  aL) 
then  District  Auorney  of  the  United  States  for  that  district; 
which  or^er  of  the  Secretary  is  set  forth  literally  in  the  plea* 
The  plea  then  avers,  that  the  said  Sheppaed  did  assign  and 
convey  all  his, estate.  See,  by  an  instrument  approved  by  the 
^District  Attorney,  and  did  pay  the' costs  according  to  the  con- 
ditions imposed  by  the  Secretary,  and  was  thereupon  voiunta- 
lily  released  and  discharged  from  the  said  execution,  by  the 
said  Secretary^  without  the  consent  and  against  the  will  of  them 
the  said  Stansbury  and.  Morgan.— Therefore  they  pray  judg- 
ment, &c.  To  this  plea,  there  was  a  general  demurrer  and 
joinder,  and  judgment  -v^ks  rendered  for  the  defendants,  pro 
Jbmuij  in  the  Circuit  Court,  upon  which  judgment  the  United 
States  have  .brought.,  a  writ  of  error  to  this  Court. 

For  the  United  States,  it  was  contended,  that  the  judgment 
ought  to  be  reversed,  an^  judgment  rendered  for  the  United 
States. 

.  The  defendants  in  error  claimed — 

1.  That  the  discharge  of  Sheppard  from  the  execution  of 
the  plaintiff^  operated  as «  release  to  all  the  defendants. 

2.  That  the  defendants,  as  sureties,  were  exonerated  by  the 
compromise  made  with  the  principal  without  their  concur- 
rence, i 

S.  That  at  all  events,  t)ie  plaintiff  cannot  have  judgment 
upon  the  pleadings  in  this  cause,  as  the  demand  embraces  the 
whole  amount  of  the  judghient  in  the  District  Court. 

The  case  was  argued  by  Mr.  Wirt,  Attorney  General  for  the 
United  States^  no  coU|isel  attending  on  the  part  of  the  defend- 
ants in  error. 

T.he  following  cases  were  cited  by  Mr.  Wirt,  in  the  course 
of  his  argum^t  Dean  V8,  NeWhall,  8  T.  168,  Rowley 
V8*  Stoddard,  7  «/b^.  206.  5  Co,  Hep.  86,6.  Poster  Jackson, 
JHd.  52.  Veju«  vs.  Aldwick,  4  Burr,  2482.  Jacques  V8.  Withy, 
1  T,  R.  557,  tanner  V9.  Hague,  7  T.  7?.  420.  Blackburn 
rf.  Stupert,  2  Easty  243.  Clark  vs.  Clement,  6  T.  R.  526. 
M'Lean  vs.  Whiting,  8  John.  Rep,  339.^  Hayling  vs.  Mulhall, 
9tBl  1235.  2  S%ot£'er,394;  ^Ld.  Ra}f.l07SL  5  East,  147. 
Hurst  vs.  The  United  States,  1  Go/.  32.  1  Sound.  330.  1  CkU- 
ty,  l07-«. . 

Mr.  Chief  Justice  Mahshall  delivered  the  opinion  of  .the 
Court—  . 

This-  was.  an  action  of  debt  on  a  judgment  which  had  l>een 
Tendered  in  favour  of  the  United  States^  a^nst  Thomas  Shep- 
pard, and  the  two  defendants  in  error.  The  marshal  returned, 
as  to  Sheppard,  non  ett  inventusi  The  other  two  defendants 
pleaded  that  they  were  sureties  to  Sheppard,  in  the  bond  on 
which  the  fbrmer  judgmoit  wa3  iwdertd;  that  the  United 
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States  took  out  a  cil  «a.  on  that  judgment^  against  Sheppard, 
by  virtue  of  which  he  was  imprisoned;  whereupon  William  H. 
Crawford,  the  Secretary  of  the  Treasury  of  the  United  States, 
released  the  said  S^ppard  from  execution,  on  his  paying  costs, 
and  conveying  all  his  property,  real,  personal,  and  mixed,  to 
the  United  States;  with  which  condition,  it  is  admitted,  Shep- 
pard  complied.  The  United  States  demurred,  and  the  Circuit 
Court  gave  judgment  on  the  demurrer,  pro  fortna^  for  the  de-. 
fendants ;  which  judgment  is  now  before  this  Court  on  a  writ 
of  error. 

It  is  not  denied,  that  af  Common  Law,  the  release  of  a  debt- 
or whose  person  is  in  execution,  is  a  ^release  of  the  judgment 
itself.  Yet  the  body  is  ^ot  satisfaction  in  reality,  but  is  held 
as  the  surest  means  of  coercing  satisfaction.  The  law  will  not 
permit  a  man  to  proceed  at  the  same  time  against  the  person 
and  estate  of  his  debtor;  and  when  the  creditor  has  elected  to 
take  the  person,  it  presumes  satisfaction,  if  the  person  be  vo- 
luntarily released.  The  release  of  the  judgment  is,  therefore, 
the  legal  consequence,  of  the  voluntary  discharge  of  the  person 
by  the  creditor. 

This  being  the  positive  operation  of  the  Common  Law,  it 
may  unquestionably  be  changed  by  statute.  - 

The  United  States  contend,  that  it  is  changed  by  the  Act  pro- 
viding for  the  relief  of  persons  imprisoned  lor  debt3  due  to  the 
United  States.  That  Act  authorizes  the  Secretary  of  the  Trea- 
sury, on  receiving  a  conveyance  of  the  estate  of  a  debtor  confined 
in  jail  at  the  suit  of  the  United  States,  or  any  collateral  security, 
to  the  use  of  the  United  States,  to  discharge  such  debtor  from  his 
imprisonment  under  such  execution;  and  he  shall  not  be  again 
imprisoned  for  the  said  debt;  but  the  judgment  shall  remain 
good  and  sufficient  in  law,  and  may  be  satisfied  out  of  any  es- 
tate, which  may  then  or  at  any  time  afterwards  belong  to  the 
debtor." 

The  sole  duty  of  the  Court  is  to  construe  this  statute  accord- 
ing to  lis  words,  and  the  intent  of  the  legislature.  Did  Con- 
gress design  to  discharge  the  sureties  or  to  release  the  judg- 
ment? 

The  Act  is  '*For  the  relief  of  persons  imprisoned  for  debts 
due  to  the  United  States,"  not  for  the  relief  of  their  sureties; 
and  does  not  contain  a  single  expression  conducing  to  the  opi- 
nion, that  the  mind  of  the. legislature  was  directed  towards  the 
sureties,  or  contemplated  their  discharge.  The  only  motive  for 
the  Act,  being  to  relieve  debtors  who  surrender  all  their  pro- 
perty, from  the  then  useless  punishment  of  imprisonment; 
there  can  be  no  motive  for  converting  this  Act  of  mere  huma- 
nity, into  the  discharge  of  other  debtors,  whose  condition  it 
do^  not  in  any  measure  deteriorate.  If  the  Act  produces  this 
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•ffect,  it  is  an  effect  contrary  to  its  intention,  occasioaed  by  si 
technical  rule,  originating  in  remote  ages;  which  hai  nevei' 
been  applied  \o  a  statutory  discharge  of  the  person. 

But  the  language  of  the  statute  has  guarded  against  this  re- 
snlL  It  has  expressly  declared,  that  the  jud^ent  shall  re- 
main good  and  suilicient  in  law.  How  c^n  this  Court  say  that 
it  is  not  gbod,  and  is  not  sufficient  ?  K  it  be  good  and  suffici- 
ent, for  what  purpose  is  it  so  ?  Certainly,  for  the  purposes  for 
which  it  wa»  renaered-<-to  enable  the  United  States  to  proceed 
regulkrly  upon  it,  as  upon  other  judgments;  with  the  single 
exception,  made  by  the  Act  itself.  The  vokmtary  discharge  of 
a4ebtor,  by  his  creditor,  is  a  release  of  the  judgment,  because 
sttch  is  the  law.  •  But  in  this  case,  the  legislature  has  altered 
the  law.  It  has  declared  that  the  discharge  «f  a  debtor  in  the 
forms  prescribed,  shall  amount  solely  to  a  liberatiotk  of  .  the  per* 
son-Miot  to  a  release  of  the  judgment.  That  shall  remain  good 
and  sufficient.  Were  Courts  to  ssy,  that,  notwithstanding 
this  provision,  the  judgment  is  heleased,  it  would  amount  to  a 
dechiratipn  th^t  a  technical  rule,  in  the  Common  Law,  founded 
in  a  presumption  growing  out  of  the  simplicity  of  ancient 
times,  .and  not- always  consistent  with  the*  fact,  is  paramoant 
to  the  legislative  power.  It  wouM  in  fact  be  to  repeal  the  sta- 
tute. It  would  unquestionably  be  to  defeat  the  object  of  the 
legislature ;.  since  it  would  be  no  very  hardy  assertion  to  say, 
that,  if  the  discharge  of  the  person  in  custody  discharged  the 
other  obligors,  the  imprisoned  debtor  would  never  be  released, 
while  the  debt  remained  unpaid ;  unless  the  insolvency  extend- 
ed to  all  the  obligors. 

The  second  point  made  by  the  counsel  for  the  defendants, 
tibat  the  sureties  are  exonerated  by  tht  compromise  made  with 
the  principal  without  their  concurrence,  is  the  same  in  princi- 
ple with  that  which  has  been  considered.  No'  compromise  of 
the  debt  has  been  made.  The  course  prescribed  by  the  laW  has 
been  pursued.  The  whole  prpperty  of  the  imprisoned  debtor 
has  'been  surreixdered,  and  on  receiving  it,  his  person  has  been 
discharged:  The  Act  of  Congress  declares,  that  the  judgment 
shall  still  remain  in  force.  If  the  creditor  bad  entered  into  a 
cotnpromise  not  prescribed  by  law,  or  had  given  any  discharge 
not  directed  by  statute,  the  question  might  have  been  open  for 
argument.  Biut,  while  the  whole  transaction  is  within  the  pre- 
cise limits  marked  out  by  law,  it  cannot  produce  a  result  di- 
rectly opposite  to  that  intended  by  the  statute.  The  only  doubt 
which  can  be  suggested  respecting  the  intent  of  the  legislatuie, 
is  created  by  the  last  words  of  the  sentence,  declaring,  that  the 
judgment  shall  remain  good  and  sufficient  in  law.  Thejr  are  **  and 
may  be  satisfied  out  of  any  estate  which  mi^  then,  or  At  any 
time  tft^rwards  belong  to  the  d«b^r.V  'these  wofds  are  ctr» 
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tainly  useless ;  and  may  be  supposed  to  indicate  an  idea,  that 
it  could  be  satisfied  out  of  the  estate  of  the  debtor  only.  That 
as  they  are  not' required  to  render  that  estate  liable,  they  may 
be  understood  to  limit  the  right  of  the  creditor  to  obtain  satis- 
faction from  the  estate  of  any  other  person.  We  do  not  how'- 
cver  think  this  the  cbrrect  construction.  The  words  are 
considered  as  mere  surplusage,  not  as  limiting  the  rights  of  the* 
United  States  to  proceed  against  alt  those  who  are  bound  ^y 
the  judgment. 

We  think,  then,  that  the  Circuit  Court  ought  to  have  sus- 
tained the  demurrer ;  Md  that  the  judgment  which  overrules 
it  ought  to  be  reversed*  But  considering  the  plea,  aind  the  man- 
ner in  which  the  cause  has  been  brought  up,  the  Court  will 
not  direct  an  absolute  jud^ent  t6  be  entered  for  the  United 
titates ;  but  will  reverse  the  judgment  and  remand  the  same  for 
further  proceedings,  that  the  Circuit  Court  may  give  leave 
to  the  defendants  tp  plead.  - 

This  cause  came  on  8cc  on  concuderatipn  whereof.  It  is  ad- 
judged and  ordered,  that  the  judgment  of  said  Circuit  Court 
iQ  this  cause  be  and  the  same  is  hereby  rev€!)*sed  and  annulled, 
and  that  the  cause  be  remanded,  that  the  said  Circuit  Court 
may  give  leave  to  the  defendants  to  plead. 
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The  Bank  of  Columbia,  u$e  of  the  Bank  of.  the  Unitkii 
States^  va*  John  Lawrence. 

A  promissory  note  was  made  at  Georgetown,  payable  at  the  Bank  qf  Co* 
lumbia^  in  that  town ;  the  deTendant,  the  endorser  of  the  note  Iitiq^ 

.  the  county  of  Alexandria  within  the  District  of  Columbia,  and  havrng*, 
what  was  alleged  to  be,a.«>Aice  ofbusiniisui  the  City  of  Washington  ;  aiui 
the  notice  of  the  non-payment  of  the  note,  encloied  in  a  letter  andmipci^ 
scribed,  with  his  name,  was  put  into  the  post-office  at  <Geomt«wn,  ad^ 
dressed  to  him  at  that  place.  Ifeld  tliat  this  notice  was  sufficient.  {582| 

In  cases  where  the,pi^  entitled  tp  notice  resides  in  the  country,  unless 
notice  sent  by  the  mail  is  sufficient,  a  special  mes^ng^r  must  be  employ- 
ed for  tlie  purpose  of  tending  it,  btit  tiiis  ease  is  not  one  whic))  required 
such  a  duty.  {582 J 

If  the  defendant  had  a  place  of  business  in  the  City  of  Washington,  and  the 
notice  served  there  would  be  j^ood,  yet  it  by  no  means  follows,  that  ser- 
yice  at'his  .place  of  residence  m  another  place,  would  not  be  equally  good. 
Parties, mav- be  and,  frequently  are  ^  situated,  that  notice  may  weU  be 

S'ven  at  either  of  several,  places.  {582 1 
t  is  not  properly  a  place  of  business  in  th^  eommercial  understan^ngof 
the  terms,  which  has  lio  public  notoriety  as  such,  no  open  or  ^nhhc  mi- 
siness  carried  on  at  it  by  the  party,  but  only  occasional  employment  by 
him  there,  two  or  three  times  a  week,  in  a  house  occupied  by  another 
person,  the  party  on\y  engaged  in  settling  up  his  old  busmess.  {582} 
The  ge()eral  rule  is  that  the  parly  whose  duty  It  is  to  give  notice  of  the  dis- 
honour of  a  bill  or  note,  b  bound  to  use  due  diligence  in  communicating 
the  same.   But  it  is  not  required  of  him  to  see  that  the  notice  is  brought 
home  to  the  party.  He  may  employ  the  usual  and  ordinary  modes  of  con* 
veyance ;  and  wliether  the  notice  reaches  the  party  or  not,  the  holder  hss 
dont  all  that  the  law  requires  of  him.  {582} 
It  seems  to  be  well  settled,  that  when  the  facts  are  ascertained  and  undis^ 

puted,  what  shall  constitute  due  diligence  in  a  question  of  law.  {583} 
The  rules  rdative  to  diligence  ought  to  be  treasonable  and  foimded  in  gene- 
•  ral  convenience,  and  with  a  view  to  clog,  as  little  as  possible,  consistent- 
ly with  the  safety  of  the  parties,  llie  circulation  of  paper  or  this  descrip" 
tion.  {583} 

when  a  person  has  a  dwelling-house,  and  a  couiiting<-room  in  the  same  dty 
or  town,  a  notice  sent  to  either  place  is  sufficient ; — if  parties  Jive  in  de- 
ferent post  towns,  notice  through  the  post-office  is  sufficient.  Notice,  to 
a  party  living  at  another  place  Uian  the  holder,  sent  by  mail  to  the  near- 
est post-office,  is  good  under  common  circumstances,  and  in  suph  cases 
where  notice  is  sent  by  mail,  it  is  distance  alone,  or  the  usual  coune  of 
.  receiving  letters,  which  must  determine  the  sufficiency  of  the  notice. 
J583} 

Some  countenance  has  lately  been  given  in  England,  to  the  practice  of  send- 
ing a  notice  by  a  special  messeng^  in  extraordinary  cases,  by  allowing 
the  holder  to  recover  of  tlie  endorser  the  expenses>of  serving  the  notice 
in  this  manner.  The  ho^er  is  not  bound  to  use  the  mail  for  the  purpose 
of  sending  the  notice.  He  may  employ  a  special  messenger  if  he  pleases, 
but  it  has  not  been  decided  that  he  mtut.  To  compel  the  holder  to  Uie  ex^ 
|>en8e  of  a  special  messenger  would  be  unreasoniible.  {584| 
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ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
county  of  Washington. 

The  plaintiffs  in  error  instituted  a  suit  on  a  promissory  note 
against  the  defendant  in  error,  who  was  the  endorser  thereon^ 
and  which  was  discounted  at  the  Bank  of  Columbia,  and  pro- 
teste4  for  non-payment«  The  note  was  dated  at  Georg^town^ 
where  the  banking  house  of  the  plaintiff  at  that  tinie  was  locat- 
ed, and  was  payable  at  the  Bank  of  Columbia.  The  evidence 
on  the  part  of  the  plaintifijs  established  all  the  facts  relative  to 
the  note,  which  were  proper  to  b^;  proved,  except  the  notice  of 
non-payment  to  the  defendant,  the  endorser;  arid  the  bill  of  ex- 
ceptions tendered  by  the  plaintiflfs,  pr^ented  the  evidence  at 
length,  upon  which  the  question  arose,  whether  due  notice  of 
the  dishonour  of  the  note  had  been  given,  and  due  diligence 
had  been  used  by  the  plaintiffs  to  convey  such  notice  to  the  de- 
fendants. 

The  opinion  of  the  Court  as  delivered  by  Mr.  Justioe  Thomp- 
son, contains  a  full  exhibition  of  all  the  evidence,  (rom  which 
the  conclusions  of  the  Court  were  drawn. 

The  case  was  argued  by  Mr.  Key  and  Mr.  Dunlop,  for  the 
plaintiffs,  and  by  Mr.  Jones  and  Mr.  Taylor,  for  the  defendant. 

For  the  plaintiffs  it  Was  urged,  that  the  distance  of  the  actual 
residence  of  the  defendant  from  Georgetown  created  a  difficulty 
in  giving  him  a  personal  notice;  and  it  is  not  incumbent  on  the 
holder  of  a  note  to  follow  the  endorser,  or  to  resort  to  other  than 
the  ordinary  modes  of  conveyance;  the  post-office  has  always 
been  deemed  this  mode,  and  it  was  the  usage  of  this  bank, 
well  as  of  all  other  banks  in  the  District  of  Columbia  to  proceed 
in  this  manner.  It  was  claimed  that  the  defendant  knew  of  this 
usage.  This  usage,  therefore,  became  a  part  of  the  contract; 
and  that  an  agreement  to  comply  with  the  usage  is  binding,}ia8 
been  decided  at  the  present  session  of  this  Court,  in  Brent's  Ex- 
ecutors V8.  The  Bank  of  the  Metropolis,  (anle  p,S9.)  Benner 
V8.  The  Bank  of  Columbia,  9  fFheat.  590.  Mills  V8.  The  Bank 
of  the  United  Staters,  11  Wheat.  431.  These  cases  show  that 
a  departure  from  the  general  law  relative  to  a  demand  of  pay- 
ment, when  according  to  established  custom,  was  sustained. 

The  evidence  showing  that  the  defendant  transacted  business 
at  his  former  residence  in  Washington,  does  not  establish  tliat 
as  his  established  place  of  business,  and  if  it  did,  the  bank  was 
not  obliged  to  give  a  notice  there,  as  it  was  not  in  the  place 
wliere  the  note  was  dated,  and  where  the  note  was  payable. 
Objections  of  equal,  perhaps  of  greater  validity,  would  have 
been  made  had  any  other  mode  been  employed ;  and  therefore 
the  notice  through  the  post-office,  which  gave  the  opportunity 
to  find  it  where  the  defendant  was  accustomed  to  receive  his 
letters,  was  the  most  proper.  The  reasonableness  of  notice  is  a 
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question  to  be  decided  by  the  Court — the  time  of  giving  Qotice 
and  the  place  where,  are  questiotis  of  law.  Tindall  vs.  Brown, 
1  T.  JR.  167.  CHttty  on  Bills,  292.  Where  the  holder  and  en- 
dorser reside  in  the  same  toWn^  the  rule  is,  that  the  notice  mnsl 
be  personal,  or  left  at  the  endorser's  residfcnce,  or  place  of  bu- 
siness. When  the  endorser's  residence  or  plate  ol  business  is 
in  a  different  town,  the  holder  is  not  bound  to  follow  him  there, 
but  m^y  give  notice  through  the  post-ofiice.  ChUty  on  BiUs^  288. 
Ireland     Kipp,  1 0  JohnJfitp.  490.  Same  vs.  Same,  1 1  John,  231. 

What  constitutes  a  place  of  business  is  a  question  of  law,  al- 
^ough  the  facts  in  reference  thereto  may  be  for  the  decision 
of  the  Jury,  and  in  this  case,  the  Court  below  had  the  right  to 
say,  and  should  have  said  the  evidence  was  not  sufficient,  sup* 
posing  it  uncontradicted,  to  make  the  house  of  Ihe  former  re- 
sidence of  the  defendant  his  place  of  business.  Cited  Chithf  on 
Bills,  285-6.  Bank  of  Utica  vs.  Smith,  18  John.  230.  16  John, 
Rtp:  218.  Reed  vs.  Payne.  ' 

Mr.  Jones  and  Mr.  Taylor,  for  the  defendant. 

The  claim  to  maintain  the  rights  of  the  plaiptifTs,  by  showing 
a  usage  relative  to  notice  of  the  dishonour  of  iiotes^or  bills  may, 
if  it«hall  be  admitted,  establish  a  principle  of  great  danger  in 
reference  to  the  subject  itoatter.  The  usage  will  operate  in  fa- 
vour of  an  endorser,  who  by  residence  or  other  circumstances, 
may  be  supposed  to  be  acquainted  with  it,  and  another,  a  dis* 
tant  endorser,  will  not  be  within  its  influence.  A  waiver  of  the 
regular  mode  of  giving  notice  of  the  dishonour  of  a  bill  cannot 
be  implied,  it  must  be  proved  to  have  been  expressly  declared. 
C/ii//y,308. 

2.  The  notice  should  have  been  sent  to  the  place  of  the  de- 
.  fendant's  business,  and  this  was  in  Washington;  and  the  holder 
of  a  bill,  must  adopt  the  usual  means  to  convey  or  give -the  no- 
tice. 11  John.  490.  The  nearest  post-office  may  not  always  be 
the  Jjraper  postHjffice;  as  cases  may  exist  in  which,  for  conve* 
nience,  a  party  is  in  the  practiec  of  going  to  and  using  a  more 
distant  post-office.  \{)Johfu  411.  Nor  is  a  post-office  the  pro- 
per place  to  leave  a  notice  not  intei^ded  to  be  conveyed  from  it; 
as  post-offices  are  places  from  which  letters  are  to  be  forwarded, 
and  it  is  not  their  duty  to  i-eceive,  or  arc  they  responsible  for 
letters  which  are  to  be  left  in  them. 

The  expense  6f  sending  a  special  messenge^  is  to  be  paid  by 
the  pjtrty  to  whom  he  is  sent,  and  as  the  defendant  was  not  a 
resident  of  Georgetown,  such  a  messenger  should  have  been 
employed  to  give  the  notice.  Chitty  on  Bills-,  276,  278. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court.— 
This  case  comes  before  the  Court  upon  a  writ  of  error  to 
'  the  Circuit  Court  of  the  District  of  Columbia. 
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,  The  defendant  was  sued  as  endprser  of  a  promissory  note  for 
85000,  made  by  Joseph  MulUrai,  bearing  date  the  15th  of  July 
1819,  and  payable  sixty  days  after  date,  at  the  Bank  of  Columbia. 
The  making  and  endorsing  the  note,  and  the  demand  of  payment, 
were  *duly  proved ;  and  the  only  question  upon  the  trial  was 
touching  the  manner  in  which  notice  of  non-payment  was  given 
to  the  endorser ;  no  objection  being  made  to  the  sufficiency  of 
the  notice  in  point  of  time.  . 

The  material  facts  before  the  Court  upon  this  part  of  the 
case,  as  shown  by  the  bill  of  exceptions  were;  that  the  bankings 
house  of  the  plaintiffs  was  in  Georgetown,  at  which  place  the 
note  appears  to  be  dated.  That  some  time  before  the  ilote*fell 
due,  the  defendant  had  lived  in  the  city  of  Washington,  alnd 
carried  on  the  business  of  a  morocco  leather  dresser,  keeping  a 
shop  and  living  in  a  house  of  his  own,  in  the  said  city.  That 
about  the  year  1818,  he  sold  his  shop  and  stock  in  trad^  and 
relinquished  his  business,  and  removed  with  his  family  to  a 
farm,  in  Alexandria  county,  within  the  District  of  Columbia^ 
and  about  two  or  three  miles  from  Georgetown.  That  the 
Georgetoi^  post-office,  was  the  nearest  post-office  to  his  place 
of  residence,  and  the  one  at  which  he  usually  received  his  let^ 
ters. 

The  notice  of  non-pa3rment  was  put  into  the  post-office,  at 
Georgetown,  addressed  to  the  defendant  at  that  place.  It  was 
proved.  On  the  part  of  the  defendant,  that  at  the  time  of  his  re- 
moval into  the  country,  and  from  that  time  until  after  the  note 
in  question  fell  due,  he  continued  to  be  the  owner  of  the  tiouse 
in  Washington  where  he  formerly  liVed ;  and  which  was  occu- 
pied by  his  sister-in-law  Mrs.  Harbaugh.  That  he  came  fre- 
quently and  regularly  every  week^  and  as  often  as  two  or  three 
times  a  week,  to  this  house ;  where  he  was  employed  in  wind- 
ing up  his  former  business  and  settling  his  accounts,  and  where  - 
he  kept  his  books  of  account,  and  where  his  bank  notices,  such 
as  were  usually  served  by  the  rwnner  of  the  bankoo  parties  who 
were  to  pay  notes,  were  sometimes  left,  and  sometimes  at  a 
shop  opposite  to  his  house;  and  wherjs  also  his  newspapers  and 
foreign  letters  were  left.  That  his  coming  to  town  and  so  em- 
ploying himself,  was  generally  known  to  persons  having  busi- 
ness with  him.  That  his  residence  in  the  country  was  known 
to  the  cashier  of  the  bank.  That  ihei'e  was  a  regular  daily  mail 
from  Georgetown  to  the  city  of  \Yashington,  and  that  the  de- 
fendant's house  was  situated  in  Washington,  less  than  a  quar- 
ter of  a  mile  from  Georgetown. 

There  was  also  some  evidence  given,  on  the  part  of  the  plain- 
tiffs, tending  to  show  that  the  usage  of  the  bank  in  servipg  no- 
tices in  similar  cases,  was  conformably  to  the  one  h^re  pursu- 
ed, find  that  the  defendant  was  apprized  of  auch  usage.  But 
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tiiat  testimony  may  be  laid  out  of  view|  as  this  Court  does  not 
fbimd  its  opinion  in  any  measure  upon,  that  part  of  the  case. 
Upon  this  jevidence  the  plaintiffs  prayed  the  Court  to  instruct 
^e  jury,  that  it  was  not  incumbent  on  them  to  have  left  the 
notice  of  the  i^on-payment  of  the  note  ajt  the  house  occupied  by 
Mrs.  Harbaugh^  as  stated  in  the  evidence;  but  that  it  was  suf- 
ficieat,  under  the  circumstances  stated,  to  leave  the  notice  at  the 
post-ofiice  in  G^of  getown ;  which  instructions  the  Court  refus- 
ed to  give*  but  instructed  the  jury  that  their  verdict  mu9t  be 
,  governed  according  to  their  opmion  and  fitiding  on  the  subject 
4>f  usage  which  had  been  given  in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case  it  appears  that  the  note  w^ 
madte  at  Creorgetown,  payable  at  the  fiank  of  Columbia,  in  that 
town.  That  the  defendant^  when  he  endorsed  the  note,^  lived  in 
the  county  of  Alexandria,  within  theDistrict  of  Columbia,  and 
having  what  is  alleged  to  have  been  a  place  of  business  in  the 
city  of  Washington ;  and  the  nptipe  of  non-payment  was  put 
into  the  Georgetown  post-office  addressed  to  the  defendant  at 
that  place,  by  which  it  is  understood,  that  the  notice  was  ei- 
ther enclosed  in  a  letter,  or  the  notice  itself  sealed  and  super- 
Bcpibed  with  the  name  of  the  defendant,  with  the  direction 
**  Georgetown"  upon  it;  and  whether  this  notice  is  sufficient 
is  the  question  to  be  decided. 

If  it  should  be  admitted,  that  the  defendant  had  what  is  usu- 
ally called  a  place -of  .busiiiesi^  in  the  city  pf  Washington,  and 
that  notice  served  there  would  have  been  good;  'it,by  no  means 
follows,  that  service  at  his  place  of  residence,  in  a  difierent 
place,  would  not  be  equally  good.  Parties  may  be  and  fre- 
quently ans  so  situated,  that  notice  may  well  be  given  at  cither 
of  several  places.  But  the  evidence  does  not  show  that  the  de- 
fendant had  a  place  of  business  in  the  city  of  Washington,  ac- 
cording to  the  usual  commercial  understanding  of  a  place  of 
business.  There  was  no  public  notoriety  of  any  description 
given  to  it  as^such.  No  open  or  public  business  of  any  kind 
carried  on,  but  merely  occasional  employment  there,  two  6r 
three  times  a  week,  in  a  house  occupied  by  another  person ; 
and  the  defendant. only  engaged  in  settling  up  his  old  business. 
In  this  view  of  the  case. the  inquiry  is  narrowed  down  to  'the 
single  point,  wheth3r  notice  through  the  post-office  at  George- 
town was  good ;  the  defendant  residing  in  the  country  two  or 
three  miles  distant  from  that  place,  in  the  county  of  Alexan- 
dria. 

The  general  rule  is,  that  the  party  whose  duty  it  is  to  give 
notice  in  such  cases,  is  bound  to  use  due  diligence  in  commu- 
nicating such  notice.  But  it  is  not  required  of  him  to  see  that 
the  notice  is  brought  home  to  the  pirty.  He  may  employ  the 
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usual  and  ordinary  mode  of  conveyance,  and  whether  the  no- 
tice reaches  the  party  or  not,  the  holder  has  donq  all  that  the 
law  requires  of  him. 

It  seems  at  this  day  to  be  well  settled,  that  when  the  facts 
are  ascertained  and  undisputed,  what  shall  constitute  due  dili- 
gence is  a  question  of  law.  This  is  certainly  best  calculated 
to  have  fixed  on  uniform  rules  on  the  subject,  and  is  highly  im- 
portant for  the  safety  of  holders  of  commercial  paper. 

And  these  rules  ought  to  be  reasonable  and  founded  in  gene- 
ral convenience,  and  with  a  view  to  clog,  as  little  as  possible, 
*:onsistenlly  with  the  safety  of  parties,  the  circulation  of  paper 
of  this  description ;  and  the  rules  which  have  been  settled  on 
this  subject,  have  had  in  view  these  objects.  Thus,  when  a  par- 
ty entitled  to  notice,  has  in  the  same  city  or  town  a  dwelling- 
house  and  counting-house  or  place  of  business,  within  the  com- 
pact "part  of  such  .city  or  town,  a  notice  delivered  at  cither 
place  is  sufficient,  and  if  his  dwelling  and  place  of  business  be' 
within  the  district  of  a  letter  carrier,  a  letter  containing  such 
notice  addressed  to  the  party  and  left  at  the  post-office,  would 
also  be  sufficient.  All  these  are  usual  and  ordinary  modes  oiT 
communication,  and  such  as  afford  reasonable  ground  for  pre- 
suming that  the  notice  will  be  brought  home.to  the  party  with- 
out unreasonable  delay.  So  when  the  holder  and  endorser  live 
in  different  post  towns,  notice  sent  by  the  mail  is  suflicienty 
whether  it  reaches  the  endorser  or  not.  And  this  for  the  same 
reason,  that  the  mail  being  a  usual  channel  of  communication, 
notice  sent  by  it,  is  evidence  of  due  diligence.  And  for  the 
sake  of  general  convenience  it  has  been  found  necessary  to  en- 
large this  rule.  And  it  is  accordingly  held,  that  when  the  par- 
ty to  be  affected  by  the  notice,  resides  in  a  different  place  from 
the  holder,  the  notice  may  be  sent  by  the  mail  to  the  post-of- 
fice nearest  to  the  party  entitled  to  such  notice.  It  has  not  been 
thought  advisable,  nor  is  it  believed  that  it  would « comport 
with  practical  convenience,  to  fix-any  precise  distance  from  the 
post-ofRce,  within  which  the  party  must  reside,  in  order  to 
make  this  a  good  service  of  the  notice.  Nor  would  we  be  un- 
derstood, as  laying  it  down  as  a  imiversal  rule  that  the  notice 
must  be  sent  to  the  post-office  nearest  to  the  residence  of  the 
party  to  whom  it  is  addressed.  If  he  was  in  the  habit  of  re- 
ceiving his  letters  through  a  more  distant  post-office,  and  that 
circumstance  was  known  to  the  holder,  or  party  giving  the  no- 
tice, that  might  be  the  more  proper  channel  of  communicatioq, 
because  he  would  be  most  likely  to  receive  it  in  that  way ;  and 
it  would  be  the  ordinary  mode  of  communicating  information 
to  him,  and  therefore  evidence  of  due  diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to 
a  party  living  in  the  country,  it  is  distance  alone  or  the  usual 
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course  of  receivmK^letters  which  must  determine  the  sufficien- 
cy of  the  notice.  .The  residence  .of  the  defendant  therefore  be- 
ing in  the  county  of  Alexandria,  cannot  affect  the  question.  It 
Was  in  proof  that  the  post-office  in  Georgetown  was  the  one 
nearest  his  residence^  and  only  two  or  three  miles  distant,  and 
through  which  he  usually  received  his  letters.  The  letter  con- 
taining the  notice,  it  is  true,  was  directed  to-  him  at  George- 
town. But  .there  is  nothing  showing  that  this  occasioned  any 
mistake  or  misapprehension  with  respect  to  thfe  person  intend- 
ed, or  any  delay  in 'receiving  the  notice.  And,  as  the  letter  was 
there  to  be  delivered  to  the  defendant^  and  not  to  be  forwarded 
to  any  other  post-office,  the  address  was  unimportant,  and  could 
mislead  no  one. 

No  cases  have  fallen  under  the  notice  of  the  Court,  which 
have  suggested  any  limits  to  the  distance  from  the  post-office, 
within  which  a  party  must  reside  in  order  to  make  the  service 
of  the  notice  in  this  manner  good.  Cases  however,  have  occiu^ 
fed,  where  the  distance  was  much  greater,  than  in  the  one  now 
before  the  Court,  and  the  notice  held  sufficient.  (16  John.  218.) 
tn  cases  where  the  party  entitled  to  notice  resides  in  the  coun- 
try, unless  notice  sent  by  mail  is  sufficient,  a  special  messen^ 
nust'be  employed  for  the  purpose  of  serving  it.  And  w^  thmk 
that  the  present  case  is  clearly  one  which  does  not  impose  up- 
on the  plaintiffs  such  duty.  We  do  not  mean  to  say  no  such 
cases  can  arise,  but  they  will  seldom,  if  ever,  occur,  and  at  all 
events  such  a  course  ought  not  to  be  required  of  a  holder,  ex- 
cept under  very  special  circumstances.  Some  countenance  has 
lately  been  given  to  th'is  practice  in  England  in  extraordinary 
cases,  by  allowing  the  holder  to  recover  of  the  endorser  the 
expenses  of  serving  notice  by  a  special  messenger.  The  case- 
of  Pearson  vs.  Crallan,  (2  Smith's  Stp.  404.  Chittyy  222«  note,) 
is  one  of  this  description.  But  in  that  case  the  Court  did  not 
say  that  it  was  necessary  to  send  a  special  messenger,  and  it 
.was  left  to  the  jury  to  decide  whether  it  was  done  wantonly  or 
not  The  holder  is  not  bound  to  use  the  mail  for  the  purpose 
of  sending  notipe.  He  may  employ  a  special  messenger,  if  he 
pleases,  but  no  case  has  been  found  where  the  English  Courts 
have  directly  decided  that  he  must.  To  compel  the  holder  to 
incur  such  expense  would  be  unreasonable,  and  the  policy  of 
idOpting  a  rule  that  will  throw  such  an  increase  charge  upon 
commercial  paper,  on  the  party  bound  to  pay,  is  at  least  very 
questionable. 

.  We  are  accordingly  of  opinion  that  the  notice  of  non>>pay- 
ment  was  duly  served  upon  the  defendant,  and  that  the  Court 
erred  in  refusing  so  to  instruct  the  jury^ 

JudgTnent  reversed  and  ^jvenire  facias  de  noue  awarded. 
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John  Archer  and  John  W.  ^tump,  ExEpuTORs  of  John  Stump, 
.  Complainants  anb  Appellants,  v8»  Mary  Deneale,  Widow 
AND  Executrix  of  George  Deneale  deceased,  Charles  T. 
Stuart  and  Ann  Lucretia  his  Wife,  Mart  Catharine  and 
Nancy  P.  Deneale,  Childrei*  and  Representatives  of  thk 
said  George  Deneale,  Defendants  and  Appellees. 

The  testator,  residing  and  owninj^  real  and  personal  estate  in  the  coanty  of 
'  Alexandria,  District  of  Columbia,  by  his  wul  gave  all  his  estate,  real  and 
personal,  to  his  wife  during  ber  life,  for  the  use  and  purpose  q£ raising  and 
educating  his  children,*'  each  child  at  the  age  of  twenty-one  to  be  entitle^ 
to  an  equal  portion  ofhis  estate,  real  and  personal;  subject,  each,  to  a  deduc- 
tion of  one-third  for  the  maintenance  of  his  wife.  He  recommends-his  wife 
to  sell  the  negroes  for  a  term  of  vears,.and  directs  **  an  appraisement"  only 
of  **hia  estate"  shall  be  made,  that  no  sale  of  the  furniture  shall  be  made  ; 
and  then  st^es  that  he  is  indebted  to  no  one,  and  proposes  to  continue 
so,"  that  he  is  surety  for  his  brother,  for  which  he  holds  a  deed  of  trust 
on  his  property,  sufficient,  he  hopes,  to  pay  the  same,  and  directs  that  his 
estate  shall  not  be  sold  to  pay  tnese  deots,  until  the  property  so  divided 
,  shall  be  sold,**  when  his  "estate  must  be  charged  with  any  deficiency, 
and  directs  that  his  executors  shall  not  give  security,  ashiaown  estate  did 
not  require  it."  This  will  does  not  charge  the  real  estate  of  the  testator 
with  his  debts.  }588i 

The  word  "estate"  is  sufficiently  comprehensve  to  embrace  property  of 
eveiy  description,  and  will  charge  lands  with  debts^  if  used  wim  other 
words  which  indicate  an  intention  to  charge  them;  but  if  used  alone^  with- 
out such  intent,  they  will  not  have  such  operation.  {589} 

UiKler  the  laws  of  Virginia  relative  to  the  estate  of  deceased  persons,  lands 
are  never  appraised.  {589{ 

THIS  was  an  appeal,  by  the  complainants,  in  a  bill  filed  in 
the  Circuit  Court  for  the  county  of  Alexandria,  upon  which  % 
decree  was  rendered  in  favour  of  the  defendants,  appellees  in 
this  Court. 

The  complainants  by  their  bill  sought  to  make  the  real  estatfe 
of  George  Deneale  liable  for  the  payhient  of  their  debt.  They 
set  forth^  that  they  have  a  subsistmg  judgment  against  the  ex- 
ecutrix of  George  Deneale,  for  the  sum  of  87957  58,  besides 
interest  and  costs.  That  this  judgment  was  founded  on  a  con« 
tract  between  James  Deneale  and  George  Deneale,  and  the  tes- 
tator of  the  complainants.  That  65  of  this  judgment 
was  satisfied  by  a  sale  of  the  property  of  James  Deneale  the 
principal,  leaving  a  balance  due  on  the  judgment  of  S5000. 

The  bill  charges  that  George  Deneale  left  a  considerable 
estate  real  and  persatial.  That  the  personal  estate  has  been 
exhausted  in  the  payment  of  the  debts  of  the  said  George  De- 
neale, in  a  regular  course  of  administration,— and  that  there  is 
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nothing  left  to  pay  their  debt  but  the?  real  estate,  which  the  bill 
alleges  is  expressly  charged  by  his  will  with  the  payment  of  it, 
ill' a  certain  event;  which  event  it  is  alleged  has  happened,. to 
wit,  that  the  property  of  James  Deneale  has  been  sold,  and  the 
deficiency  of  it  to  pay  the  debt  ascertained. 

The  bill  prays  an  account  of  the  personal  estjite  and  of  the 
balance  due  to  the  co.mplainants  on  their  said  judgment,  and 
that  so  much  of  th^  real  estate  ©f  the  said  George  Deneale  as 
will  be  necessary  to  pay  what  is  due  them,  may  be  decreed  in 
pursuance  to  his  will,  to  be  sold,  and  the  proceeds  applied  Xx\ 
pay  that  balance,  an<^  for  general  relief. 

Mary  Deneale  the  executrix,  in  her  answer  admits  the  judg- 
ment against  the  testator  as  security  for  James  Deneale:* That 
the  said  James  Deneale  had  reduced  the  claim  considerably 
tlelow  what  is  demanded  by  the  bill.  That  her  testator  died 
poaifessed  of  a  large  personal  estate,  consisting  principally  of 
Dank  and  other  stocks,  staticling  in  l\jis  name,  which  have  been 
ckdmed  by  Conway  Whittle  and  others,  as  speeificaily  bel&nging 
to  them,  by  a  suit  depending  in  the  Court  of  Alexandria  county. 
She  states,  if  the  bank  and  other  stock  claimed  as  before  stated 
shall  be  decided  to  belong  to  the  estate  of  her  testator,  there 
will  be  personal  estate  sufficient  to  pay  his  debts.  If  they  should 
be  decided  to  belong  to  the  said  Whittle  and  others,  then  there 
will  not  be  a  sufficiency  of  personal  estate  to  pay  all  his  debts, 
if  his  estate  is  bound  to  pay  this  demand  of  the  complainants. 

She  denies  that  the  real  estate  of  her  testator  is  charged' in 
any  event  with  the  payment  of  the  debt  due  to  the  complain- 
ants. That  he  never  intended  to  make  any  such  charge  upon 
it— and  that  upon  a  ftiir  construction  of  the  will  no  such  charge 
is  authorized  by  it. 

The  defendant  Nancy  P.  Deneale,  by  her  guardian,  ad  litems 
answers  substantially  as  the  executrix  has.  To  their  answers  ii> 
a  general  replication  and  issue. 

The  other  defendants  being  non-residents,  there  is  an  order 
of  publication  against  them,  and  the  bill  taken  for  confessed. 

The  commissioner  made  his  report,  which  shows  that  he  has 
charged  the  executrix  with  the  appraised  value  of  the  personal 
eUate,  including  the  stocks,  instead  of  the  actiud  value  as 
proved  by  the  sale  of  all  the  personal  estate,  except  the  stocks, 
which  are  claimed  by  others.  It  will  appear  from  the  circum- 
stances detailed  by  the  commissioner,  if  the  stocks  are  exclud- 
ed, that  the  executrix  has  paid  more  than  the  value  of  the  per- 
sonal estate,  including  debts  due  to  her  testator  and  received  by 
her. 

The  will,  which  is  made  an  exhibit,  is  dated  13th  of  February, 
I-SIS,  and  is  admitted  to  record  11th  July,  1818. 
By  his  will  the  testator  gives  to  his  wife ^*  all  his  estate  real- 
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Aud  personal  during  her  life  for  the  use  and  purpose  of  raising 
and  educating  his  children  until  they  respectively  arc  twenty- 
one.  "  He  directs  that  each  Child  shall,  at  that  age^  become  en- 
titled to  an  equal  portion  of  his  estate  both  real  and  personal, 
**  subject  each  to  a  deduction  of  one-third  of  the  same"  to  be 
retained  for  the  support  and  maintenance  of  his  wife.  He  re- 
commends to  his  wife  to  sell  the  negroes  for  a  term  cf  years. 
He  directs  that  an  appraisement  only  of  his  estate"  shall  be 
made;  that  no  sale  ottnmiture  shall  take  place.  He  then  states 
that  he  is  indebted  to  **no  one;  and  proposes  to  continue  so." 
He  states  that  he  is  security  for  his  brother  James  for  two  sums, 
for  which  he  has  a  deed  of  trust  on  his'  property,  sufficient  he 
hopes  to  pay  the  same.  He  then  directs  that  his  **  estate  shall 
not  be  sold  to  pay  these  debts  until  the  property  so  deeded  shall 
be  sold'* — when  his  estate  must  be  charged  with  atiy  defi- 
ciency." He  directs  that  his  executrix  and  executor  should 
not  give  security,  alleging  that  his  own  debts  did  not  require 
it  He  closes  his  will  by  giving  a  gold  ring  of  fifty  dollars  va- 
lue to  a  friend,  and  a  bank  share  to  the  Masonic  Lodge. 

After  a  hearing  on  the  bill,  answer,  the  will  of  George  Dc- 
aeale,  and  the  report  of  the  commissioners,  the  Circuit  Court 
dismissed  the  bill  with  costs. 

The  only  question  for  the  decision  of  the  Supreme  Court 
was  whether  George  Deneale  had,  by  his  will,  charged  his 
real  estate  with  the  payment  of  the  debt  due  to  the  complainants 
below,  the  appellants  in  this  Court. 

Mr.  Swann  for  the  appellant^.— 

The  testator  charges  his  estate  with  the  residue  of  the  debt 
which  may  remain  due  to  the  executor  of  Stump.  The  words 
are — 

I  direct  that  my  estate  shall  not  be  sold  to  pay  these  debts 
until  the  property  so  deeded  shall.be  sold,  when  my  estate  must 
be  charged  with  any  deficiency." 

The  term  "  csute,"  includes  real  as  welj  as  personal  proper- 
ty, and  where  there  is  nothing  to  qualify  the  word  *'  estate"  it 
will  carry  real  as  well  as  personal  property.  8  Vez.  Jtm*  608. 

Having  then  said  his  "estate"  must  be  charged,  we  must 
look  into  the  will,  and  see  whether  there  is  any  thing  there  to 
qualify  the  term. 

The  testator  devises  to  his  wife  "all  his  estate,"  both  real 
and  personal,  during  her  life.  The  reversionary  interest  is 
left  to  take  its  legal  course. 

He  then  directs  "  that  an  appraisement  only  of  my  estate  be 
made,  and  that  no  sale  of  furniture  shall  take  place* " 

The  meaning  of  this  would  depend  upon  extraneous  circuin- 
fttances.    Estate  here  was  intended  to  be  the  personal  estate. 

Then  comes  the  cUusei  "  my  estate  must  be  charg^ 
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the  deficiency/'  What  was  his  meaning^  The  tenn  estate  is 
competent  to  effect  this  intent.   In  making  a  constraction,  the 
Court  will  make  a  man  do  what  is  morally'  jnst.  3  Fea:.  551. 
Whenever  a  testator  wills  that  his  debts  shall  be  paid,  that  ri4ea* 
over  every  disposition,  whether  against  heir  or  devisee.  S  F€z\ 

Mr.  Lee  for  the  appellees.-^ 

The  first  question  is,  what  was  the  real  intention  of  the  tes» 
tator  ?  That  intention  must  prevail.  2d.  It  is  alleged  that  the 
direction — that  on  a  certain  contingency  his  **  estate  must  be* 
charged  with  any  deficiency,"  was  to  pay  the  particular  dd>t  of 
the  plaintifif;  and  that  the  word  "estate^'  mcluded  his  real 
estate. 

It  is  true  that  there  are  many  cases  in  which  the' word 
^estate"  in  a  will,  has  been  held  to  convey  **  ttal  tstaU**  even  in 
fee  simple;  But  these  woi-ds,  and  every  form  of  expression, 
whereby  a  testator  declares  his  will  in  re^p^ct  to  the  disposition 
of  his  property,  must  submit  to  the  rule,  which  requires  a  Will . 
to  be  construed  agreeably  to  the  intention  of  the  testator,  where 
it  can  be  collepted  from  the  whole  wilL  2  Eoper  on  fflUsj  619. 

The  case  of  Woohnan  V8.  iLen worthy,  9  Fez,  137,  is  very 
analogous  to  the  present  case.  The  general  principle  decided 
in  that  case,  was,  that  under  the  general  word  estate"  in  a 
will,  real  estate  will  pass,  unless  restrained  as  was  in  that  in- 
stance by  the  intention  collected  from  the  whole  will. 

Then  construe  the  will  of  Mr,  Dencale  by  this  rule,  and  hf 
these' cases;  it  is  plain  that  he  has  not  charged  his  real  estate, 
in  any  event,  with  the  pa>nnent  of  tliis  debt.  Cited  also  Shaw 
V8.  Bull,  12  Mod  RepOTt9. 

'Mr.  Chief  Justice  Majishaxl  delivered  the  opinion  of  the 
Court: — 

This  suit  was  brought  in  the  Circuit  Court  for  the  District 
of  Columbia,  sitting  in  the  county  of  Alexandria,  to  subject  the 
lands  of  George  Deneale  to  the  payment  of  a  debt  for  which  he 
was  surety.  The  sole  question  arises  on  the  construction  \)f 
hla  will.  The  complainants  contend,  that  it  charges  his  lands 
with  his  debts. 

By  his  will,  the  testator  gives  to  his  wife  "  all  his  estate  real 
and  personal,  during  her  life,  for  the  use  and  purpose  of  rais- 
ing and  educating  his  children,  until  they  respectively  are 
tWenty-one.'*  He  directs,  that  each  child  shall,  at  that  age,  be- 
cb'me  entitled  to  an  equal  portion  of  his  estate,  both  real  ind 
personal,  "  subject  each  to  a  deduction  of  one-third  of  the 
same,"  to  be  retained  for  the  support  and  maintenance  of  his 
wife.  He  recommends  to  his  wife,  to  sell,  the  negroes  for  a 
term  of  years.  He' directs  that  an  appraisement  only  df  his 
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estate  shall  be  made,  that  no  sale  of  furniture  shall  takt 
place."  He  then  states,  that  he  is  indebted  to  no  one,  and  p«iv 
poses  to  continue  so.  He  states,  that  he  is  surety  for  his  oro^ 
ther  James,  for  two  sums,  for  which  he  has  a  deed  of  trust  on 
his  property,  sufficient,  he  hopes,  to  pay  the  same.  He  theil 
directs  that  his  estate  shall  not  be  sold  to  pay  these  debts,  lin^ 
til  the  property  so  deeded  shall  be  sold,  when  his  estate  mu»t  W 
charged  with  any  deficiency. '  He  directs  that  his  executor  and 
executrix  should  not  give  security,  as  his  own  debts  did  not 
require  it. 

That  the  word  "estate'*  is  sufficiently  comprehensive  • 
embrace  property  of  every  description,  and  will  charge  lands 
with  debts,  if  used  with  other  words  which  indicate  an  inten- 
tion to  charge  them,  is  a  proposition  which  cannot  be  contro- 
verted. As  little  is  it  to  be  denied,  that  the  word  alone,  if  not 
used  with  an  intent  to  subject  the  lands  of  the  testator  to  t&e 
payment  of  his  debts,  cannot  have  that  effect. 

in  the  will  under  consideration,  the  testator  alludes  in  two 
instances  to  his  property,  generally ;  in  both  he  uses  the  words 
'^estate,"  both  **real  and  personaL"  In  the  next  instance,  the 
word  estate  is  introduced  alone,  in  the  clause  which  follows: 

item^  I  do  hereby  direct,  that  an  appraisement  only  c( 
my  estate  be  made,  and  that  no  sale  of  furniture  shall  take 
place.  ** 

In  Virginia,  lands  are  never  appraised,  and  the  law  directs  a 
sale  of  all  perishable  articles.  When,  therefore,  the  testator 
directs  that  an  appraisement  only  of  his  estate  be  made,  and 
that  no  sale  of  furniture  shall  take  place,  he  obviously  applies 
the  term,  exclusively,  to  that  kind  of  property,  the  appraise- 
ment of  which  is  directed  by  law,  and  is  usual;  and,  by  add- 
ing the  word  '^only,"  restrains  his  executors  from  selling  that 
property  which  is  directed  by  law  to  be  sold.  In  this  clause, 
the  word  estate  is  plainly  confined  to  personalty.  He  then 
speaks  of  the  debts  for  .  which  he  is  surety  (or  his  brother 
James,  and  directs  that  his  "  estate"  shall  not  be  sold  to  pay 
these  debts,  until  the  property  conveyed  to  him  in  trust  shall 
be  exhausted.  This  direction  is  obviously  restrictive.  It- re- 
strains the  executors  from  using  a  power  they  possess  under 
the  law.  That  power  is  to  sell  the  personal  estate  for  the  pay- 
ment of  debts,  but  it  does  not  extend  to  the  sale  of  land$;  con- 
sequently, the  word  estate,  in  this  place,  also  designates  only 
personal  estate.  After  this  prohibition  to  sell  his  estate,  untU 
the  trust  property  should  be  all  applied  to  the  object,  he  adds, 
**  when  my  estate  must  be  charged  with  any  deficiency.** 

There  is  no  foundation  for  the  opinion,  that  the  testator  has 
used  the  word  estate,  in  this  part  of  the  sentence,  in  a  different 
sense  from  that  in  which  it  was  used  in  the  same  sentence  iih- 
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mediately  before,  while  treating  of  the  same  subject  The 
samef  estate,  the  sale  of  which  he  had  just  forbiiddkn  until  a 
particular  event  should  take  plaCe,  must^-  he  says,  be  sold 
when  that  event  shall  t^e  platev  H.e' means  only  Us  personal 
e^te.  I 

It  would,  we  think,  be  an  entire  perversion  of  the  language 
used  by  the  testator,  to  construe  the^  words  a  charge  upon 
his  estate.  He  does  not  intend  to  create  any  liabiUiy,  ^hich 
the  law  had  not  created.  When  the  trust  property  shall  be  ex- 
l^aisted,  his  estate,  he  says,  ^^must  be  charged  with  the  defi- 
ciency." He  can  no  longer  prevent  its  salle. 

We  think  there  is  no  error  in  the  decree,  which  declares 
that  the  will  of  George  Deneale  does  not  charge  his  real  estate 
with  his  debtS|  and  that  the  bill  of  the  complainants  be  dis- 
missed with  costs,  and  that  the       decree  be  afiirmed. 
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John  Tatlos,  Plaintiff  in  Error,  vs.  Elisha  Riggsi  IDefend- 
ANT  IN  Error. 

The  nUe  of  law  is,  that  the  best  etidence  must  be  giren,  of  which  the  q»- 
ture  of  the  thing  is  capable;  that  is,  that  no  evidence  shall  be  receiTcd, 
which  pre-supposes  ^preater  evidence  behind  in  the  party's  possession  or 
power.  The  withholding  of  that  better  evidence  raises  a  presumptioif,  tbat^ 
if  produced,  it  nught  not  operate  in  favour  of  the  party  who  is  called  upon 
for  it.  For  this  reason,  a  party  who  is  in  possession  of  an  original  paper* 
is  not  permitted  to  give  a  copy  in  evidence  or  to  prove  its  content!  ^596} 

The  affidavit  of  a  party  to  the  cause,  of  the  loss  or  destruction  of  an  original 
paper,  offered  in  order  to  introduce  secondary  evidence  of  the  contents  of  ^ 
the  paper,  is  proper.  If  such  affid9vit  could  not  be  received  of  the  loos 
of  a  written  contract,  the  contents  of  which  are  well  known  to  others,  or 
a  copy  of  which  can  bd  proved,  a  party  might  be  completely  deprived  of 
his  rights,  at  least  in  a  Court  of  Law.  {596} 

It  is  a  sound  general  ^rule,  that  a  party  cannot  be  a  witness  in  his  own  cause; 
but  many  collateral  questions  arise  in  the  progress  of  a  cause,  to  which  th« 
rule  dofes  not  apply.  Questions  which  do  not  involve  the  matter  in  Con- 
troversy, but  matter  which  is  auxiliary  to  the  trial,  and  which  facilitates 
the  preparation  for  it,  often  depends  on  the  oath  of  the  par^.  An  afiida^ 
vit  of  the  materiality  of  a  witness  for  the  purpose  of  obtaining  a 'continu- 
ance, or  a  comraisbionto  take  depositions,  or  an  affidavit  of  his  inability  to 
atteml,  is  usually  made  by' the  party,  and  received  without  objection.  On 
incidental  questions,  which  do  not  tdfect  the  issue  to  be  tried  by  the  jury, 
the  affidavit  of  the  party  is  received.  {596} 

The  testimony  which  establishes  the  loss  of  a  paper,  is  addrened  to  the  Court, 
and  does  not  relate  to  the  contehts  of  the  paper.  It  is  a  fact  which  may 
be  important  as  letting  the  party  in  to  prove  the  justice  of  the  cause,  but 
does  nQt  itself  prove  any  thing  in  the  cause.  {597} 

This  action  being  upon  a  written  contract,  said  to  have  been  lost  or  destroy- 
ed, and  not  for  deceit  and  imposition,  the  plaifitifT's  right  to  recover  is 
measured  principally  by  the  contract;  and  the  secondaiy  evidence  must 
prove  it  as  laid  in  the  declaration.  The  conversation  which  preceded  the 
agreement  forms  no  part  of  it,  nor  are  the  propositions  or  representations 
which  were  made  at  the  time,  but  not  introduced  into  the  written  contract^ 
to  be  taken  into  view  in  construing  the  instrument  it<;elf.  liad  the  written 

Saper  stated  to  be  lost  Or  misbid,  been  produced,  neither  par^  could 
ave  been  permitted  to  show  the  party's  inducements  to  make  it,  or  tb 
substitute  his  understajiding  for  the  agreement  itsel£  If  he  was  drawn 
into  it  by  misrepresentation,  that  circumstance  might  furnish  him  with  a' 
different  action,  but  cannot  affect  this.  {598{ 
When  a  written  contract  is  to  be  proved,  not  bpr  itself  but  by  parol  testimo^ 
ny,  no  vague  uncertain  recollection  concerning  its  stipulations  ought  to 
supply  the  place  of  tlie  written  instrument  itself.  ,  The  substance  of  the 
agreement  ought  to  be  proved  satisfactorily;  and  if  tliat  cannot  be  done^ 
the  party  is  in  the  condition  of  every  other  suitor  in  Court,  Who  makes  a 
claim  which  he  cannot  support  {600} 
When  parties  reduce  tl^eir  contracts  to  uiiting,  the  obligations  and  rights  of 
each  are  described  by  the  instrument  itself.  The  safety  which  fs  czpectecl 
from  them  would  be  much  impaired,  if  they  could  be  estibfislied  upon 
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uncertain  uid  rague  impreanons,.made  by  a  conTcnatioD  antecedeat  to 
the  reduction  of  the  agreement 

WRIT  of  error  to  the  Circuit  Court  for  the  county  of  Wash- 
ington. 

This  suit  was  instituted  by  the  defendant  in  error  in  the  Cir- 
cuit Court  for  the  county  of.  Washington,  for  the  rccovcnr  of  a. 
sum  paid  by  kim  to  the  plaintiff  in  error,  t)n  a  purchase' of 746S 
shares  of  stock  in  the  Central  Bank  of  Georgetown  and*Wa^ 
ington;  the  plaintiff  in  the  suit  alleging,  that  he  bad  paid  to  the 
extent  of  three  per  centum  on  the  said  stock,  upon  a  contract, 
that  if  the  Bank  ^boiHd  not  declare  a  diridend  which  would  re- 
pay him  the  said  three  per  cent.,  that  the  same  shouki  be  re- 
funded to  him.  The  contract  had  been  reduced  to  wrking,  aa4 
had  afterwards  been  lost,'mralaid  or  destroyed  by  the  phun.tiff. 

The  declaration  contained  three  caunts;  1.  Stating  a  coo- 
vef sation  between  the  plaintiff  and  the  defendsmt,  concerning . 
the  sale  pf  the  stocky  held  by  the  defendant  in  the  bapk ;  and 
'  that  in  the  conversation  it  was  agreed,  that  the  defendant 
should  sell  to  the  plaintiff  the  shares  held' by  him  al  par.;  that 
the  defendant  represented  that*  a  dividend  would  be  made  on 
the  same,  of  four  per  cent^  and  stated  that  the  plaintiff  should 
advance  and  pay  to*  the  defendant,  so  much  of  the  dividend  as 
had  then  been  earned  by  the  bank ;  and  tl^at  cbniiding  in  the 
said  representations,  and  believing  the  dividend  would  be  made, 
he,  the  plaintiff,  agreed  to  advance  the  supposed  earniiiigsof 
the  stock,  which  according  to  a  calculation  amounted  to  three 
per  cent,,  and  a  memorandum  in  writing  of  the  agreement  was 
then  made;  the  stock  was  then  transferred  to  the  plaintiff,  uid 
he  paid  the  defendant  the  par  price  of  the  same,  and  advanced 
or  paid  .to  him  the  sum  of  21902,  being  the  supposed  earnings 
of  the  bank,  at  the  time  of  the  contract— that  at  the  time  of  the 
contract,  the  bank  haid  made  no  profits  on  which  a  diirideiid 
could  be  declared,  nor  did  the  bank,  en  the  regular  day  of  de- 
claring the  dividend,  make  any  dividend  upon  the  said  stock, 
by  means  of  ivhich  the  defendant  became,  bound  to  refund  the 
sum  so  advanced  for  the  supposed  earnings  of  the  bank.  S. 
Count  indebitatus  asaitmpsity  for  money  had  and  received  S. 
Count  inddntaiU8  a99%mpmt^  for  money  laid  .out,  ;8cc. 

On  the  trial  of  the  cause,  William  Hebb  was  offered  and  ex- 
amined, subject  to  exceptions  to  his  testimony  as  a  witness  on 
the  part  of  the  defendant  in  erro)*,  in  relation  to  the  contract 
between  the  parties.  This  evidence  is  fuller  stated  in  the  opin- 
ion of  the  Court 

The  defendant  below  requested  of  the  Court  certain  intmc- 
tio^s  which  were  refused,  and  a  bill  of  exceptions  to  this  nrfb- 
aal  was  allowed  by  the  Court  A  verdict  and  jd^gment  hawg 
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been  given  for  the  plaintiff  below,  the  case  was  brought  by  writ 
of  error  from  this  Court. 

Mr.  Charles  Carter  Lee  and  Mr.  Jones  for  the  plaintiff  ih 
error. 

1.  The  plaintiff  below  had  not  laid  a  sufficient  ground  for  the 
introduction  of  the  secondary  evidence,  which  he  afterwards 
produced.  The  written  contract  described  in  his.  affidavit,  is 
not  that  proved  by  the  parol  evidence,  but  differs  from  it  es- 
sentially. As  the  contract  described  was  an  executed  catUractf 
that  proved  by  parol  testimony  was-  executory, 

%  The  contract  described  in  the  affidavit,  was  one  upon 
which  an  action  for  a  tort  might  be  sustained,  and  that  proved 
was  in  contract, 

3«  If  the  secondary  evidence  was  admissible,  William  Hebb 
was  not  competent  to  prove  the  contract ;  he  does  not  recollect 
the  terms  oi  the  contract,  and  is  not  therefore  a.  witness  to 
prove  it.  Fox's  lessee  t;«.  Palmer,  2  DaL  214. 

He  had  not  read  it,  but  had  heard  it  read,  which,  as  has  been 
decided,  was  equivalent  only  to  reading  a  copy.  1  Ckxmp.  193. 
1  Stark.  Rep,  167.  This"  uncertainty  as  to  the  contents  of  the 
contract,  and  that  there  was  within  the  process  of  the  Court  a 
witness  who  had  fnade  out  a  copy,  are  also  objections  to  his 
testimony.  Nor  does  the  evidence  sliow  with  any  di^ncf- 
ness, .  an  agreement  to  do  what  was,  claimed  by  the  plaintiff 
below. 

4.  The  evidence  w^s  not  admissible  t^pon  either  count  of  the 
declaration,  as  the  testimony  giv^n  varied  from  the  allegata 
in  both ;  and  the  effect  of  the  evidence  would  be  to  explain  a 
written  contract,  which  cannot  be  done  by  parol.  This  evidence 
can  only  be  given  to  explain  an  ambiguity.  Cope  V8,  Atkins,  1 
Price,  143,  And  also  404  in  the  same  volume. 

That  evidence  also  showed  the  conti'act  to  be  executory,  and 
not  a  contract  to  refund  or  pay  the  dividend,  for  breach  of 
which  indebitatus  asnm^ait  will  not  lie.  Cutler  vs,  Powell,  6 
T.  R.  32a  9.Petersdoff^  418.  Cook  V8,  Munstone,  4  Bos.  fyPull 
351.  Leeds  t;^.  Burrows,  19,  East,!, 

Nor  does  the  declaration  allege  a  contract  to  refund  the  di- 
vidend, nor  any  consideration  sufficient  to  raise  such  a  contract. 
The  judgment  being  general,  if  any  one  count  was  bad,  the  judg^ 
ment  must  be  arrested.  6  T,  Rep,  691.  A  sale  of  the  supposed 
profits  of  a  bank  doesnot,  ex  vt^ermtm,  include  an  agreement  to  ■ 
refund  them^  if  no  profits  are  made ;  nor  are  representations  of 
the  prospects  of  dividends  the  subjects  of  an  action. 

Mr.  Swann  and  Mr.  Key  for  the  defendant  in  error. 

After  the  decision  of  the  Court  below,  the  only  question  itk 
the  case  is,  what  was  the  agreement  of  the  parties.  It  was  a 
sule  of  stock  ut  par^  and  of  the  dividends :  and  the  defendant  in 
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error  did  not  get  the  dividetids  which  he  had  advanced  to  the 
plaintiff  in  error,  and  ibere  was  an' implication  that  they  should 
be  repaid^  The  evidence  was  contradictory,  aad  wa*  proper  for 
the  jury. 

As  to  the  admission  of  parol  testimony, to  explain  written 
Evidence,  It  is  an  established  principle,  that  the  acts  of  the  par- 
lies at  the  time  of  the  making  of  the  contract  may  be. proved 
by  parol.  Many  cases  might  be  cited  to  establish  thb  princi- 
ple. 

As  to  the  breach  of  the  contract,  and- the  liabiHty  of  the  pkin- 
tiff  in  error,  the  books  of  the  bank  show  ^hat  at  the  time  of 
the  sale  of  the  stdck,  no  profits  were  made;  the  plaintiff  in  eiv 
ror  having  been  president  of  the  bank,  knew  this,  and  he  knew 
that  tl\e  three  per  cent,  beyond  the  par  value  of  the  stock  was 
an  advance^  and  must  be  repaid,  and  this  may  be  recovered  by 
indebitatus  asaumpsit. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

This  action  was  brought  in  the  Circuit  Court  for  the  District 
of  Columbia,  by  Elisha  Riggs,  the  defendant  in  error,  to  re- 
cover back  a  sum  of  money,  paid  on  a  contract  for  the  purchase 
of  stock. 

The  declaration  contained  twb  counts ;  the  first  on  the  con- 
tract, which  was  in  writing;  tlie  second  for  money  had  ajid  re- 
ceived by  the  defendant,  to  the  use  of  the  plaintiff. 

At  the  trial,  the  plaintiff  in  the.  Circuit  Court,  offered  testi- 
mony to  prove  the  contents  of  the  contract,  having  first  given 
notice  to  the  defendant  to  produce  the  duplicate  copy  which 
had  been  delivered  to  him,  when  it.  was  execute^,  and  made 
an  affidavit  that  the  copy  which  had  been  retained  by  him, 
was  either  destroyed  or  lost. 

The  secondary  c\ddenee  was  admitted,  the  defendant  in  the 
Circuit  Court  reserving  all  objections,  both  to  its  admissibility 
and  competency. 

Th^  first  count  in  the  declaration  states  a  conversation  be- 
tween the  parties  on  the  15th  of  May  1818,  concerning  the 
sale  of  the  stock,  which  the  said  Joha  Tayloe  hefld  in  the  Cen- 
tral Bank  of  Georgetown;  and  alleges,  thkt  it  was  then  and 
there  agreed,  that  the  said  John  should  sell  to  the  a^id  Eli- 
sha, the  stock  which  he  held  in  the  said  bank,  amounting  t9 
764£  shares  at  par;  and  further,  that  the  said  John  represented 
that  a  dividend  of  four  per  cent,  would,  be  made  on  the*  said 
stock,  at  the  ensuing  first  Monday  in  July,  and  insisted  that 
the  said  Elisha  should  advance  to  him,  in  additiQix  tp  the  par 
value,  so  much  of  the  said  dividend  as  the  s%id  stock  had  al- 
ready/earned, which  atccording  to  a  calculation  then  made, 
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amounted  to  three  per  cent.  The  declaration  further  alleg;es, 
that  the  said  Elisha,  confiding  in  the  representations  of  the 
said  JoSn,  did  agree  to  advance  the  supposed*  earnings  of  the 
said  stock.  The  agreement  was  then  reduced  to  writing,  and 
signed  by  the  parties.  It  was  further  agreed,  that  the  said  Eli- 
sha  might  confirm  or  annul  the  contract  in  days.  The 

declaration  further  states,  that,  confiding  entirely  to  the  repre^ 
sentatiuns  of  the  said  John,  the  said  Eiisha  did  agree  to  con* 
Arm  the  said  agreement,  and  did  agree  to  buy  the  said  stock, 
at  par  price,  and  to  advance  to  the  defendant  the  profits,  which 
the  stock  was  supposed  to  have  earned. 

The  declaration  then  charges,  that  the  stock  was  transferred, 
its  par  value  paid«  and  the  additional  sum  of  three  per  cent., 
its  supposed  eaniings,  amounting  Xd  190£  dollars,  paid.  The 
declaration  further  charges,  that  at  the  time  of  the  contract, 
the  bank  had  made  no  profit  on  which  a  dividend  could  be  de- 
clared ;  and  that  it  was  not  competent  for  the  said  bank,  on  the 
said  first  Monday  in  July,  then  next  following,  to  declare  an/ 
dividend ;  and,  that  in  fact  the  bank  did  not  declare  any  divi* 
dend  on  the  said  stock,  of  which  the  sai'd  defendant  had  notice; 
by  means  whereof  he  became  liable  and  bound  to  refund  the 
money  so  advanced,  for  the  supposed  earnings  of  the  said 
stock,  and  being  so  liable,  he  in  consideration  thereof  assum« 
ed,  &c. 

William  llebb,  a  witness  produced  by  the  plaintiff  below, 
deposed,  that  he  came  into  a  room  in  which  the  parties  were 
sitting,  whqn  the  said  Tayloe  informed  him,  that  the  said  Riggs 
was  about  to  purchase  his  stock,  and  he  requested  the  witness 
to  take  a  seat  and  be  an  evidence  to  the  contract.  The  said 
Riggs  then  asked  the  said  Tayloe  what  were  his  terms  ?  He 
answered  that  he  would  take  par,  with  the  dividend  which 
would  be  declared  at  the  next  periodical  term,  which  he  thought 
would  be  four  per  cent.  Mr.  Riggs  said,  he  supposed  Mr.  Tayloe 
meant  only  the  interest  which  had  accrued  at  that  'time,  to 
which  Mr.  Tayloe  assented;  a  calculation  was  then  made,  and 
the  supposed  profit  estimated  at  three  per  cent.  The  plaintiff 
asked  time  to  consult  his  friends,  and  said  he  would  take  the 
stock  on  the  terms  offered.  The  plaintiff^  at  the  request  of  the 
defendant,  drew  up  a  memorandum  of  the  agreement,  which 
was  read  over  hastily  in  the  presence  and  hearing  of  the  wit- 
ness. It  was  copied,  signed,  and  attested  by  the  witness,  and 
each  party  took  one. 

He  understood,  a  day  or  two  afterwards,  that  the  contract 
was  affirmed.  On  being  cross-examined,  the  witness  said  that 
he  did  not  recollect  whether  the  written  contract  expressed 
that  par  was  to  be  paid  for  the  stock,  nor  that  any  advance  upon 
the  stork  was  sperificd;  nor  doea  he  recollect,  how  the  conU*act 
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was  expressed.  But  his  impression  and  belkf  is,  that  the  un- 
derstanding of  the  parties  was  that  three  per  cent,  was  to  be 
paid  u^n  a  contingency  that  the  next  dividend  amgunted.  to 
b>ur  per  cent 9  and  that  the  written  contract  was  to  the  same 
effect. 

The  counsel  for  the  defendant  below,  objected  both  to  the 
admissibility  and  competency  of  this  testimony:  but  the  Court 
overruled  his  objections,  and  permitted  it  to  go  to  the  jury. 
To  this  opinion  he  excepted. 

The  first  question  to  be  considered,  is,  whether  pirol  testi« 
n^iony,-  could,  in  this  case,  be  let  in  to  prove  the  written  con- 
tract 

The  rule  of  law  is,  that  the  best  evidence  must  be  given  of 
which  the  nature  of  the  thing  is  capable ;  that  is,  that  no  evi- 
denice  shall  be  received,  which  presupposes  greater  evidence 
behind,  in  the  party's  possession  of  power.  The  withholding 
of  that  better  evidence,  raises  a  presumption,  that,  if  produced, 
it  might  not  operate^  in.  his  favour.  For  this  reason,  a  party 
who  is  in  possession  of  an  original  paper,  or  who  bus  it  in  his 
power,  is  not  permitted  to  give  a  copy  in  evidence,  or  to  prove 
its  contents. 

When,  therefore^  the  plaintiff  below  offered  to  prove  the  con* 
tents  of  the  written  contract  on  which  this  suit  was  instituted, 
the  defendant  might  very  properly  require  the  contract  itself. 
It  was  Itself  superior  evidence  of  its  contents,  to  any  thing  de- 
pending on  the  memory  of  a'  witness.  It  Was  once  in  his  pos- 
session, and  the  presumption  was  that  it  was  still  so.  It  was 
necessary  to  do  away  this  presumption,  or  the  secondary  evi- 
dence must  be  excluded.  How  is  it  to  be  dene  away?  If  the 
loss  or  destruction  of  the  paper  can  be  proved  by  a  disinter- 
ested witness,  the  difiicutty  is  at  once  removed.  But  papers  of 
this  description  generally  remain  in  possession  of  the  party 
himself,  and  their  loss  can  be  known  in  most  instances  only  to 
himself.  If  his  own  affidavit  cannot  be  received,  the  loss  of  a 
written^  contract,  the  contents  of  which  are  well  known  to 
others,  or  a  copy  of  whith  can  be  prove-d,  would  amount  to  a 
complete  loss  of  his  rights,  at  least  in  a  Court  of  Law.  The  ob- 
jection to  receiving  the  affidavit  of  the  party  is,  that  no  man 
can  be  a  witness  in  his  own  cause.  This  is  undoubtedly  a 
sound  rule,  which  ought  never  to  be  violated.  But  many  col- 
lateral questions  arise  in  the  progress,  of  a  cause,  to  which  the 
rule  does  not  apply.  Questions  which  do  not  involve  the  mat- 
ter in  controversy,  but  matter  which  is  auxiliary  to  the  trial, 
which  facilitate  the  preparation  for  it,  often  depend  on  the  oath 
of  the  party.  An  affidavit  to  ihh  materiality  of  a  witness,  for 
the  purpose  of  obtaining  a  continuance;. or  a  commission  to 
take  his  deposition,  or  an  affidavit  of  his  inability  to  attend; 
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is  usually  made  by  the  party,  and  received  without  objectioB. 
So,  affidavits  to  support  a  motion  for  a  new  trial  are  often  re- 
ceived. These  cases,  and  others  of  the  .  same  character  which 
might  be  adduced,  show,  that  on  many  incidental  questions 
Vhich  are  addressed  to  the  Court,  and  do  not  affect  the  issue 
to  be  tried  by  the  jury,  the  affidavit  of  the  party  is  received. 

The  testimony  which  establishes^  the  loss  of  a  paper  is  ad- 
dressed to  the  Court,  ahd  does  not  relate  to  the  contents  of  the 
paper.  It  is  a  fact  which  may  be  important  as  letting  the  party 
in  to  prove  the  justice  of  the  cause,  but  does  not  itself  prove 
any  thing  in  the  cause.  As  this  fact  is  generally  known  only 
to  the  party  himself,  there  would  seem  to  be  a  necessity  for 
receiving  his  affidavit  in  support  of  it. 

In  the  Courts  of  Common  Law  of  England,  we  find  some  . 
cases,  in  which  the  affidavit  of  a  party  has  been  received,  r^pect- 
ing  collateral  facts  which  occur  in  the  progress  of  a  cause  ;^ 
and  in  Courts  of  Equity,  it  is  usual  when  a  bill  is  filed  to  set  up 
a  written  instrument  which  is  lost,  to  annex  an  affidavit  to  the 
bill,  that  the  instrument  is  lost.  In  Fo^'besr*.  Wale,  1  Sir  ^ 
Black,  Rep,  5S2,  the'plaintilT  offered  a  bond  in  evidence,  attest- 
ed by  two  witnesses,  on  proving  the  death  of  one  of  them;  but 
being  himself  examined,  acknowledged  the  other  to  be  living. 
He  was  nonsuited.  It  cannot  be  doubted,  that  had  he  sworn 
the  other  subscribing  witness' was  dead,  he  would  have  be^ 
allowed  to  prove  the  bond.  In  Morrow  vs,  Saunders,  S  Moore*$ 
Rep,  671,  the  plaintiff  was  permitted  to  have  access  to  a 
paper  in  the  possession  of  the  opposite  party,  on  his  own  affi- 
davit that  there  was  no  copy  or  counterpart  in  his  possession^ 
nor  had  there  ever  been  one  between  the  parties,  except  that  in 
possession  of  the  defendant.  In  Jackson  V8,  Frier,  16  Jo/tn.]  93, 
the  Supreme  Court  of  New- York  indicated  the  opinion,  that 
secondary  evidence  might  be  admitted  to  prove  the  contents  of 
a  paper,  on  the  affidavit  of  the  party  to  its  loss.  Mr.  Chief  Jus- 
tice Spencer,  in  delivering  the  opinion  of  the  Court,  quoted 
Godbolt^  193,  in  which  the  Court  refused  to  permit  the  deposi- 
tions of  witnesses  taken  in  a  suit  between  the  same  parties,  to 
be  read,  unless  affidavit  be  made  that  the  witnesses  were  dead; 
and  also  GodboU^  326,  in  which  the  Court  said,  that  if  the  party 
cannot  find  a  witness,  he  is  as  it  were  dead  unto  him;  and  his 
deposition,  in  an  English  Court,  in  a  cause  between  the  same 
parties,  may  be  allowed  to  be  read  to  the  jury,  so  as  the  party 
make  oath  that  he  did  his  endeavour  to  find  the  witness  but  that 
he  could  not. 

In  the  former  decisions  in  this  cause,  9  Wheat,  483,  this  ques- 
tion was,  we  think,  substantially,  though  not  expressly  deter- 
mined. 

When  we  compare  the  mischief  to  be  apprehended  from  the 
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admission  of  secondary,  proof,  on  the  afiidavU  of  the  party, 
-where  there  is  reason  to  believe  that  other  testimony  to  that 
fac;t  cannot  be  adduced,  with  the  mischief  to  arise  from  the  ab- 
solute exclusion  of  such  an  afUdavit,  we  think  the  views  of  jus-' 
tiCe  will  be  best  promoted  by  allowing  the  affidavit,  not  as  con- 
clusive evidence,  but  as  submitted  to. the  consideration  of  the 
Court,  to  be  weighed  with  the  other  circumstances  of  the  case. 
In  the  case  before  the  Court,  it  is  not  probable  that  any.  other 
testimony  of  the  loss  of  the  paper  was  iattainable;  and  we  think^ 
the  affidavit  of  the  party  laid  a  proper -foundation  for  the  ad- 
mission of  secondary  evidence.  Secondary  evidence  having 
been  properly  admitted,  and  the  transfer  of  the  stock  and  the 
paynvent  of  the  purchase  money  proved,  the  next  inquiry  is  in<* 
to  its  competency,  to  establish  the  contract  stated  in  the  decla- 
ration. ■ 

This  not  being  an  action  for  deceit  and  imposition,  bat  on  a 
written  contract,ahe  right  of  the  plaintiff  to  recover  is  measur- 
ed precisely  by  that  contract,  and  the  secondary  evidence  must 
prove  it  as  laid  in  the  declaratmn.  The  conversation  which 
preceded  the  agreement  forms  no  part  of  it,  nor  are  the  propo- 
sitions or  representations  which  were  made  at  the  time,  but 
not  introduced  into  the  written  contract,  to  be  taken  into  view 
In  construing  the  instrument  itself.  Had  the  written  paper  been 

S reduced,  neither  party  could  have  been  permitted  to  show  his 
iducements  to  make  it,- of  to  substitute  his  understanding  of 
«  it,  for  the  agreement  itself.    If  he  was  drawn  into  it  by  misre- 
presentation, that  circumstance  might  furnish  him  with  a  dif- 
ferent action,  but  cannot  affect  this. 

Discarding  the  represent^ition  made  by  the  vendor  of  the  pro- 
fits of  his  stock,  we  are  to  inquire  what  was  the  actual  agree- 
ment. The  declaration  states  a  parol  agreement  to  sell  and  pur- 
chase the  stock  at  par.  But  this  agreement  appears  not  to  have 
l>een  definitive,  since  a  sale  of  the  stock  would  pass  itin  its  then 
condition,  comprehending  the  dividends  to  be  thereafter  de- 
clared upon  it.  The  parties  therefore  proceed  to  a  considera- 
tion of  that  part  of  the  subject,  which  respects  the  profits;  and, 
after  concurring  in  the  opinion  that  the  stock  was  worth  par, 
independent  of  the  next  ensuing  dividend,  which  they  supposed 
would  be  four  per  cent,  calculate  how  much  of  this  sum  was  al- 
ready eai-ned.  They  found  that  three  per  cent,  was  the  propor- 
tion of  tliis  estimated  profit,  which  had  accrued  at  the  dale  of 
the 'sale.  The  whole* contract,  thus  completed,  was  reduced  to 
writing  and  signed  by  the  parties.  It  is  a  contract  to  sell  all 
the  bank  stock  of  the  vendor,  rating  the  stock  itself  at  par,  and 
tlie  dividends  which  had  ah*eady  accrued  thereon,  at  three  pei* 
cent.  Nd  stipulation  was  made  to  return  this  sum  of  three  per 
cent,  or  a  part  of  it,  if  no  dividend  or  a  less  dividend  than  four 
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per  ccilt.  should  be  declared,  nor  to  add  to  the  sum,  if  a  larg;er 
dividend  should  be  declared  than  was  estimated  by  the  parties. 

Does  the  testimony  offered  by  the  plaintiff  in  the  Circuit 
Court  .prove  this  contract? 

A  conversation  was  in  its  progress  between  the  parties  re- 
specting the  sale  and  purchase  of  the  stock,  when  the  witness 
came  into  the  room,  and  was  requested  to  notice  their  agree- 
ment. Mr.  Riggs  then  asked  Mr.  Tayloe,  what  were  his  terms  ? 
Mr.  Tayloe  answered  that  he  would  take  par,  with  the  dividends 
which  would  be  declared  at  the  next  periodical  term,  which  he 
supposed  'would  be  four  per  cent.  Four  per  cent,  was  assumed 
as  the  dividend  which  would  be  declared,  and  three  per  cent, 
was  estimated  as  the  portion  of  that  dividend  which  had  alrea* 
dy  accrued.  This  proposition  was  accepted,  and  the  agree- 
ment reduced  to  writing. 

If  the  declaration  counts  on  one  entire  contract  for  the  sale 
of  the  stock,  including  the  dividend  upon  an  estimate  of  the 
stock,  at  par,  and  the  approaching  dividend  at  four  per  cent.; 
the  testimony  supports  it:  if  the  declaration  counts  on  two  dis- 
tinct contracts,  entirely  independent  of  each  other,  this  part  of 
the  testimony  does  not  support  iL  The  witness  describes  a  sin* 
glc  contract,  consisting,  it  is  true,  of  two  distinct  items,  but 
both  are  comprehended  in  the  ^ame  agreement. 

On  being  cross-examined,  the  witness  shows  a  very  imper- 
fect recollection  of  the  contract  he  is  endeavouring  to  describe. 
He  does  not  recollect  that  par  was  to  be  paid,  nor  that  any  ad* 
vance  on  the  stock  was  specified  in  the  contract  But  his  im- 
pression and  belief  is,  that  three  per  cent,  was  to  be  paid -upon 
a  contingency  that  the  next  dividend  amounted  tofour  per  cent 
and  that  the  written  contract  was  to  the  same  effect 

This  part  of  the  testimony  sbows,  that  what  the  witness  had 
previously  said,  was  founded  on  his  recollection  of  the  conversa- 
tion between  the  parties  which  formed  the  verbal  agreement, 
not  on  his  recollection  of  the  writing  itself.  He  does  not  re- 
member the  terms  in  which  the  written  contract  was  expressed ; 
nor  that  par  was  to  be  paid  for  the  stock;  nor  that  any  advance 
was  specified.  He  believes  that  the  written  contract  conform* 
ed  to  the  verbal  agreement,  and  on  this  belief  is  founded  his 
impression,  that  the  three  per  cent,  was  to  be  paid  on  a  contin- 
gency that  the  next  dividend  should  amount  to  four  per  cent 
Yet,  when  we  refer  to  his  description  of  the  conversation  which 
constituted  the  verbal  agreement,  no  part  of  the  consideration 
money  is  stipulated  to  be  paid  on  a  contingency. 

The  declaration  does  not  state  a  contingent  contract;  nor  is 
any  inference  to  be  drawn  that  it  was  contingent, 'from  any  part 
of  the  declaration,  imless  it  be  from  the  use  of  the  word  **flr</- 
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^)anc^"  which  word,,  or.  any  other  equivalent  to  it,  the  witness 
does  ndt  remember.  • 

When  a  writteif  contract  is  to  be  proved,  not  by  itself  but  by 
parol  testimony,  no  vague  uncertain  recollection  concerning  its 
stipulations  ought  to  supply  the  place  of  the  written  instrument 
itself.  The  substance  pi  ilie  agreement  ought  to  be  proved  sa- 
tisfactorily;  and  if  thajt  cannot  be  done,  the  party  is  in  the  con- 
dition of  every  other  suitor  in  Court,  who  makes  a  claim  which 
be  cannot  support*  When  parties  reduce  their  contract  to 
writing,  the  obligations  and -rights  of  each  are  described,  and 
limited  by  the  instrument  itself.  The  safety  which  is  expect- 
ed from  thefti,.  would  be  much  impaired,  if  they  could  be  esta- 
'blished  upon  uncertain  and  vague  impressions  made  by  a  coor 
Tersation  antecedent  to  the  reduction  of  the  agreemenu 

A  part  of  the  testimony  came  out  on  the  cross  examinatioOi 
which  serves  to  show  on  what  uncertain  ground  the  belief  of 
the  witness  wa^  founded,  that  the  thi*ee  per  cent  depended  on 
the  tontingency,  that  the  next  dividend  should  amount  to  fosr 
per  cent.  He  was  asked,  whether  the  writing,  was,  as  deposed 
by  another  witness,  in  these  terms,  or  in  t^rms  to  this  effect: 
**I  bind  myself  to  receive  at  any  time  within  three  days,  three 
per  pent  advatice  upon  my  stock  in  the  Central  Bank  of 
Ueorgetown  and  \yashington.  "  He  answered  that  the  writing, 
lis  i:ect>Uecte;d  by  hifn,  was  the  reverse  of  the  terms  above  pro* 

Sanded,  inasmuch  as  the  writing  described  by  him  bound  the 
Tendant  to.  transfer  the  stock.  This  answer  would  indicate 
that- the  written  contract  bound  the  vendor  to  transfer  his 
stock,  at  any  time  within  three  days^  at  three  per  cent  ad* 
Tance.  '         '  - 

.  Upon  the  most  attentive  comparison  we  can  make  of  the  tes- 
timony given  by  Hebb,  with  the  contract  stated  ip  the  declara- 
'  tion,  we  think  that  his  evidence  doe^  not  support  the  contract 
as  laid,  and  was*  therefore  not  cvompetent  to  sustain  the  £rst 
count 

The  second  count,  for  money  had  and  received,  is  not  sup- 
ported by  any  express  promise  to  refund  the  money  supposed 
to  be.  advanced  on  account  of  the  dividend,  if  less  than  four 
per  cent.  sho\ild  bp  declared,  or  if  no  dividend  should  be 
made*  It  rests  on  the  promise  which  the  law  implies,  where 
the  consideration  totally  fails.  If  the  written  contract  compre- 
hended the  dividend,  with  the  stock  itself,  so  that  an  advance 
of  three  per  cent  was  given  for  the  whole,  the  circumstance 
that  this  entire  agreement  was  founded  on  a  culculatioi^  of  the 
separate  value  of  the  distinct  parts,  which  were  the  subject  of 
it,  would  not  entitle  the  purchaser  |o  recover  upon  this  count, 
because  the  consideratiotf  would  not  totally  fait  Could  the  con- 
tract for  the  dividends  be  considered  as  entirely  distinct  from 
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that  for  the  stock  itself?  The  Court  is  not  prepared  to  say,  that 
a  mere  speculative  bargain,  where  the  parties  know  that  they 
are  treating  for  a  tiling  of  uncertain  value,  which  depends  on 
unknow^n  contingencies,  and  may  greatly  exceed  their  estimate, 
or  may  be  nothing;  where  the  purchaser  knows  that  he  buys  a 
chance,  as  a* lottery  ticket;  is  a  bargain  on  which  the  law  will 
raise  a  promise  to  refund  the  purchase  money,  if  the  consider- 
ation should  fail.  It  is  therefore  the  opinion  of  the  Court,  that 
the  testimony  does  not  show  a  contract  which  supports  the  se- 
cond coUnt. 

The  d'ifendant  in  the  Circuit  Court  then  gave  evidence  to  the 
jury,  tending  to  prove  that  the  contract  was  a  mere  purchase 
of  stock,  at  an  advance  of  tlirec  per  cent.;  and  then  moved  the 
Ctjurt  to  instruct  the  jury,  "that  the  evidence  g^ven  by  the 
plaintiff,  cither  taken  by  itself,  or  in  connexion  with  that  of 
the  defendant,  is  not  competent  and  sufficient  to  be  left  to  the 
jury,  as  evidence  that  the  .said  written  contract  continued  to  be  . 
executory  after  the  transfer  of  the  stock  by  the  defendant  to 
the  plaintiif,  and  the  payment  therefore  by  the  plaintiff,  as  slat- 
ed by  the  plaintiff's  evidence;  nor,  that  it  contained  any  stipu- 
lation or  condition,  that  the  three  per  cent,  advance  on  the 
said  stock,  was  paid  or  agreed  to  Ik?  paid  by  the  plaintiff,  on 
a  contingency  that  the  next  dividend  amounted  to  four  per 
cent. ;  or  that  the  defendant  should  refund,  to  the  plaintiff,  the 
three  per  cent,  advance  upon  the  par  value  of  the  stock  paid 
by  the  plaintiff,  as  aforesaid,  in  the  event  of  there  being  no 
dividend  declared  upon  such  stock,  at  the  then  next  ensuing 
regular  period  for  declaring  such  dividend.  The  Court  refused 
to  give  this  instruction,  as  prayed,  being  of  opinion,  that  so 
much  of  the  said  contract  as  relates  to  the  advance  of  the 
three  per  cent,  portion  of  the  dividend,  is  executory,  in  so  far 
as  regarded  tlie  implied  asmmpsif  of  the  defendant  to  refund 
the  said  three  per  cent,  advance,  in  the  event  of  there  being  no 
dividend  on  the  said  divideml  day." 

It  is  probable  that  the  Circuit  Court  might  not  have  intend- 
ed to  express  an  opinion  respecting  the  effect  of  the  testimony 
laid  before  the  jury,  but  wetliink  such  an  opinion  is  expressed. 
The  Court  declares  that  so  much  of  the  said  contract  as  relates 
to  the  advance  of  the  three  per  cent,  portion  of  the  dividend,  is 
executory,  in  so  far  as  it  regarded  the  implied  (MmiT^sil  o[  tht 
defendant  to  refund,  &c. 

These  v.  ords,  we  think,  determine  that  the  testimony  esta- 
blished this  implied  anaumpsit.  On  the  question  whether  such 
a  contract  was  proved  as  did  raise  this  aasumpaiU  there  was, 
undoubtedly,  much  conflicting  testimony,  and  the  Court  erred, 
as  we  think,  in  declaring  that  opinion  to  the  jury. 

After  several  proceedings  in  Court,  which  it  is  unnecessary 
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to  mention,  as  they  do  not  materially  affect  the  merits  of  the 
cause,  the  plaintiff  prayed  the  Court  to  instruct  the  jury,  that 
if  from  the  whole  evidence  the  jury  should  be  of  opinion,  that 
the  defendant  in  his  written  contract,  did  agree  to  sell  his  stock 
at  par,  and  to  take  the  earnings  which  the  said  stock  had  made 
in  lieu  of  the  dividend,  which  he  stated  and  represented  would, 
be  declared  at  the  next  dividend  day;  and  if  the  jury  should  be 
farther  of  the  opinion,  that  the  plaintiff  did  actually  advance  to 
the  defendant  the  amount  of  the  said  supposed  earnings  of  the 
stock,  under  a  belief  created  by  the  defendant,  that  siTch  divi- 
dend would  be  made,  that  then  the  plaintiff  Would  be  entitled 
to  recover  back  the  money  so  paid  under  such  mistaken  im- 
pression, if  the  jury  should  find  from  the  evidence  that  there 
was  no  such  dividend  declared;  and  that  the  said  stock  had  not 
at  the  time  of  the  said  contract,  earjled  any  such  supposed  in- 
terest or  dividend. 

This  instruction  was  ultimately  given  by  the  Court.  In  dis- 
cussing its  correctness  it  is  necessary  to  recollect  that  this  is 
im  action  on  a  written  contract,  not  for  deceit  or  misrepresenta- 
tion in  making  that  contract.  The  inquiry  then  is^  what  was 
the  contract?  Not  how  it  was  obtained.  The  representation 
then  of  the  seller  respejcting  the  next  dividend,  and  the  belief 
of  the  purchaser,  may  oe  discardexl  from  the  case;  and  our 
attention  must  be  confined  to  the  contract  as  stated  in  the  prayer 
of  counsel.'  The  jurjr  were  instructed  to  find  for  the  plaintiff,  if 
they  were  satisfied  irom  the  evidence  that  the  defendant  in  his 
written  contract  agreed  to  sell  his  slock  at  par ;  and*to  take 
the  earnings  which  the  said  stock  had  made,  in  lieu  of  the  di- 
vidend to  be  declared  at  the  next  dividend  day^  and  if  they 
should  also  be  satisfied  that  the  plaintiff  did  actually  advance  to 
the  defendant  the  amount  of  the  said  supposed  earnings  of  the 
stock,  under  a  belief  that  such  dividend  would  Be  made;  This 
instruction,  when  given  on  the  naked  contract  stripped  of  that 
alleged  misrepresentation  which  forms  no  part  of  it,  cannot,  we 
think,  be  supported. 

We  are  therefore  of  opinion,  that  there  is  error  in  the  pro- 
ceedings of  the  Circuit  Court,  and  that  the  judgment  ought  to 
be  reversed,  and  the  cause  remanded  to  the  Circuit  Court,  with 
directions  to  set  aside  the  verdict  and  award  a  venire  facias  dc 
novo. 

This  cause  camt  on,  £<.c.  on  consideration  whereof.  This 
Court  is  of  opinion  that  there  is  error  in  the  several  instructions 
given  by  the  Circuit  Court  to  the  jury,  in  this,  that  the  said 
Court  instructed  the  jury  that  the  evidence  given  by  the  plain- 
tiff in  that  Court,  W4is  competent  to  support  both  the  first  and 
second  counts  in  the  declaration;  and  also  in  this,  th&t  the  said 
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Couit  instructed  the  jury,  that  so  much  of  the  said  contract  as 
relates  to  the  advance  of  the  three  .per  cent,  portion  of  the  divi- 
dend is  executory,  in  so  far  as  regarded  the  implied  asitumpsU. 
of  the  defendapt  to  refund  the* said  three  per  cent,  advance,  im 
the  event  of  there  being  no  dividend  on  the  said  dividend  day; 
and  also  in  this^  that  the  said  Court  instructed  the  jury  to  find  for 
the  plaintiff,  If  they  should  be  satisfied  from  the  evidence  that 
the  defendant  in  his  written  contract  agreed  to  sell  his  stock 
at  par,  and  to  take  the  earnings  which  the  said  stock  had  made 
in  lieu  of  the  dividend  to  be  declared  at  the  next  dividend  day, 
and  that  in  fact  no  dividends  were  inade.  Wherefore  it  is  con- 
sidered and  adjudged  by  this  Court,  that  the  said  judgment  be, 
and  the  same  is  hereby  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  Circuit  Courts  with  directions  to 
award  a  venire  facias  de  ndvo,  and  lo  take  other  proceedings 
according  to  law. 
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Humphrey  FuLLERTON,  John  Carlisle,  and  "JoHif  Waddle, 
Plaintip^s  in  Error,  r?.  The  .President,  Directors  and 
*  Company  op  the  Bane  of  the  United  States,  Defend- 
ants-^if  Erroiu 

The  aitate  of  Ohio,  not  hgtine  heen  admitted  into  the  .  Union  until  1802,  the 
Act  of  Congress  passed  my  8th  1792,  which  is  expressly  confined  in  hs 
operations  to  the;  day  of  its  passage,  in  adopting  the  practice  of  the  state 
Courts  into  the  Courts  of  the  United  States,^  could  have  no  operation  m 
that  s^te  (  but  the'Dtstrict  Court  of  the  United  Sutes,  established  m  that 
^  «tate  in  1803,  was  vested  with  all  the  powers  and  jurisdiction  of  tba.Dia* 
trict  Court  of  Kentucky  wl^ich  exercised  full  Circuit  Court  jurisdictiony 
with  potiret.to  create  a  prac6ce  for  its  owrt  government.  The  Disbict 
Court  of  Ohio  di<)  not  create  a  system  for  itself,  but  finding  one  estab&b- 
ed  in  the  stale,  in  the  true  spirit  of  the  policy  pursued  by  the  Uaited 
States,  proceeded  to  administer  jdstice  according,  to  the  practice  of  the 
state  Courts,  and  by  a  single  rule  adopted  the  state  system  of  practice. 
When  in  1807,  the  seventh  Circuit  was  established,' the  judge  assigned  to 
Uiat  Circuit,  found  the  practice  of  the  state  adopted,  in  fact,  into  the  Cir- 
■  cuit  Court  of  the  United  States,  and  the  samt  has  since,  so  far  as  it  was 
foiind  practicable  and  convenient,  by  a  uniform  understanding,  been  pur- 
sued without  any  positive  rule  upon  th^  subject  {612} 

The  Act  of  18tli  February,  1820,  relative  to  proceedings  against  parties  to 
promissory  notes,  was  a  very  wise  and  benevolent  law,  and  its  sakitaiy  ef- 
fects produced  its  immediate  adoption  into  the  practice  of  the  Courts  of 
the  United  States,  and  the  suits  have  in  many  instances  been  prosecuted 
under  it  {6i;5}  . 

It  wHl  not  be  contended,  that  the  practice  of  a  Court  can  only  be  sustained 
by  written  rules,  moT  that  a  party  pursuing  a  form  or  mode  of  proceeding, 
sanctioned  by  the  most  solemn  Acts  of  the  Court  through  the  course  of 
.years,  is  to  be  surprised  and  turned  out  of  Court,  upon  a  ground  which  has 
110  bearing  upon  the  merits.  Written  rules  are  unquestionably  to  be  pre- 
ferred, because  of  their  certamty  {  but  there  can  be  no  want  of  certainty, 

.  where  long  acquiescence  has  establishedlt  to  be  the  law  of  tlie  Court,  thiat 
the  state  practice  shall  be  their  practice,  as  ikr  as  they  have  the  means  of 
carrying  it  into  effect,  or  until  deviated  from  by  positive  rules  of  their  own 
making.  {613} 

The  course  of  prudence  and  duty  in  judicial  proceedings  in  the  United 
States,  when  cases  of  difficuli  distribution  as  to  power  and  right  present 

.  themselves,  is  to  yield  rather  than  encroach.  The  duty  is  reciprocal,  and 
will  no  doubt  be  met  in  the  spirit  of  moderation  and  comity.  In^the  con- 
flicts of  power  and  opinion,  inseparable  from  our  very  peculiar  relations 
ca^es  may  occur  in  which  the  maintenance  of  principles,  and  the  adminis- 
tration of  justice,  according  to  its  innate  and  inseparable  attributes,  maj^^ 
require  a  different  course  ;  and  when  such  cases  do  occur,  our  Courts 
must  do  their  duty ;  but  until  then,  it  is  administering  justice  in  the  spi- 
rit>of  the  Constitution,  to  conform  as  nearly  as  possible,  to  the  kdoiinistra- 

.  tion  of  justice  ih  the  Courts  of  the  several  states.  {614} 

Although  the  Act  of  the  legislatui-e  of  Ohio  regulating  the  mode  of  pro- 
ceeding in  actions  On  projnissory  notes,  was  passed  after  the  making  of 
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the  note  upon  which  this  action  was  hrou^ht,  ^et  thd  Circuit  Court  of  the 
United  States  for  the  district  of  Ohio,  having  incorporated  the  action  qa- 
der  that  statute,  with  all  its  incidents,  into  its  course  of  practice,  and. 
having  full  power  by  law  to  adopt  it,  there  does  not  appear  any  leas]  ob- 
jection to  Its  doing  so,  in  the  prosecution  of  the  system  under  wnich  h 
has  always  acted.  }615{ 
Modern  decisions  go  to  eslabtish,  that  if  a  note  be  at  the  place  where  it  ia 
payable,  on  the  day  it  fails  due,  the  onut  of  proving  payment  falls  upon 
the  parties  who  are  liaLilc  to  pay  it ;  and 'the  instructions  of  the  Circuit 
Court,  in  this  case,  wereni(<rc  favourable  to  the  particsto  tiienote,  where 
the  Court  said,  upon  the  sufficiency  of  the  demand,  that  on  an  article  or  a 
note  made  payable  at  a  particular  bank,  it  19  sufficient  to  show  tha]t  the 
note  had  been  discounted,  and  become  the  property  of  the  bank,  and  that 
it  was  in  tlie  bank,  and  not  paid  when  at  maturity.  }616| 

THIS  was  a  writ  of  error  brou&htto  reverse  a  jud^ent  ren- 
dered in  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Ohio,  in  favour  of  the  Bank  of  (he  United  States,  the  present 
defendants  in  error.  The  declaration  contains  a  common  count 
for  money  lent  ^and  advanced.  The  plea  is  non  aaswnpserunL 
There  is  another  plea  of  non  assumpsit,  filed  by  H.  Fuilerton 
alone,  and  under  it,  a  notice,  that  he  will  off-set  a  -large  sum 
of  money,  S3957  33  due  by  the  bank  to  the  daid  Fuilerton, 
bein^  the  avails  of  a  certain  note  (the  note  on  which  the  action 
was  brought)  which  was  discounted  by  the  said  Fuilerton  at 
the  office  of  discount  and  deposit  in  Cincinnati,  and  the  pro- 
ceeds of  which  he  had  never  checked  out.  There  is  tmother 
notice  of  off-set  by  all  the  defendants— that  the  plaintiffs  are  in- 
debted to  the  defendant  Fuilerton,  in  a  large  sum  of  monef, 
g5(X)0 — being  the  avails  of  a  certain  promissory  note  (the  note 
on  which  plaintiff's  action  is  founded)  which  has  never  been 
paid  by  the  bank  to  Fuilerton,  or  received  by  him,  but  retained 
by  the  plaintiffs;  and  Fuilerton  applies  the  same,  by  way  of 
discharge  and  set-ofl'  to  the  said  note  made  to  plaintiff's.  The 
cause  was  tried  by  a  jury;  and,  on  the  trial,  tile  plaintiff  exhi- 
bited in  evidence,  a  certain  note,  a  copy  of  which  follows : 

84000.  Cincmnali,  Ftbruniy  1,  1820. 

Sixty  days  after  date,  I  promise  to  pay  John  Carlisle, -or 
erder,  at  the  office  of  discount  and  deposit  of  die  Bank  of  the 
United  States  at  Cincinnati,  four  thousand  dollars,  for  value 
received. 

(Sigfned)  Isaac  Cook. 

Endorsed — John  Carlisle^  Jghn  Waddle^  Humphrey  FuUerton. 

Isaac  Cook,  the  drawer  of  the  note^  died  pending  the  suit, 
and  before  the  trial.  To  the  introduction  of  this  note  m  evi- 
dence the  defendants  objected,  as  evidence  of  a  several  contract 
ef  the  drawers  and  each  one  of  the  endorsers^  and  not  of  any 
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joint  tindertakihg  or  liability  of  the  defendants*  This  objectjon 
WAS  overruted  by  the  Courts  and  the  note  pern^itted  to  be  read 
xn  etSrience,  under  the  eighth  Section  of  tjie  Act  of  the  General 
Assefhibly  of  Ohio,  entitled,  *'  An  Act  to  regulate  judicial  pro- 
ceedings, where  banks  and  bankers  ^re  parties,  and, prohibit 
the  issuing  bank  bills  of  a  certain  description,!'  passed  16th 
February,  1820;  to  which  decisioi>  of  the  Court  the  defendants 
excepted.      '    .  ^ 

The  eighth  section  of  the  Act  provides,  ''That  when  any 
sum  of  money  due  and  owing  to  any  bank  or  banker  shall  be 
secured  by  endorsements  on  the  bill,  note,  or  obligation  for  the 
same,  it  shall  be  lawful  'for  such  bank  or  banker  to  bring  a  joint 
acdon  against  all  the-  drawers  or  endorsers,  in  which  action 
the  plaintiff  or  plaintiffs  may  declare  against  the  defendants 
jointly  for  money  lent  and  advanced,  arid  may  obtain  a  joint  judg- 
ment and  execution  for  the  amoUqt  found  to  be  d.ue;  atid  each 
defendant  may  make  the  same  separate  defence  against  such 
action,  eitheV  by  plea  or  upon  trial,  that  he  could  have  made 
against  a^  separate  ac^tion^  and  if  in  the  case  herein  provided 
for,  the  bank  or  banker  shall  institute  separate  action  ag^ainst 
dfawers  and  endorsers,  such  bank  or  bankers  shall  recover  no 
costs^  Provided  aiwaysy  that  in  all  suits.or  actions  prosecuted  by  a 
bank  or  bankei*,  or  persons  claiming  as  their  assignees  or  un- 
der them  in  any  Way  for  their  use 'or  benefit,  the  sheriff*uppn 
any  execfution  in  his  hands  ii^  favour  of  siich  bank  or  banker, 
theii*"  or  his  assignee  as  •  aforesaid, '  shall  receive  the  note  or 
notes  of 'such  bank  or  banker,  from  tlie  defejjdant  in  disch&rge 
of  the  judgment,  and  if  such  bank  x>r  banker,  their  or  his 
signee  or  other  person  suing  in  trust  for  the  use  of  such  bank  or 
banker,  shall  refuse  to  receive  such  note  from  the  sheriff,  the 
sheriff  shall  Jiot  be  liable  to  any  proceedings  whatever  at  the 
suit,  bi-  upon  the  complaint  of  the  bank  or  banker,  their  or  his 
assignee  as  aforesaid."  '  • 

•The  facts  of  the«case,  so  f^r  as  they  were  considered  as  im- 
portant to  the  decision  of  the  Court,  are  fully  stated  in  the  opi- 
nion delivered  by  Mr.  Justice  Johnson. 

The  case  W2^s  argued  for  the  plaintiffs 4n  error  by  Mr.  Leo- 
nard, and  by  Mr.  Sergeant  for.  the  defendants.  . 
,  Tiie  counsel  for  the  plaintiff  made  the  following  points 

1.  The  Circuit  Court  erred  in  admitting  the  note  in  evi- 
dence under  the  money  ct>Unts  in  the  declaration,  for  if  the  sta- 
tute of  Ohio  could  be  u§ed  as  authority  for  the  form  of  action, 
the  dejith  of  one  of  the  parties,  during  the  suit,  determined  the 
right  to  proceed  under  tbat.statute. 

2i  The  statute  of  Ohio,  regulating  the  practice  of  the  state, 
is  not  A)bligatory  as  to  the  practice  of  the  Courts  of  the 
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United  States,  and  the  statute  of  18th  February  1820,  was  pass- 
ed aft^r  the^making  of  the  note  on  which  this  action  is  fotinded« 

3.  There  was  no  proof  of  demand  of  payment  of  the  note, 
and  the  endo.rsers  on  the  note  were  discharged  by  this  omis- 
sion; and  by  the  course  the  bank  adopted  in  reference  to  the 
note  after  its  non-payipent  by  the  drawer. 

4.  The  notice  of  the  non-payment  was  not  given  in  time  to 
the  eiidor3ers. 

Leonard  insisted  the  Court  erred  in  admitting  the  note  In 
evidence,  under  the  money  counts.  The  statute  of  Ohio,  au- 
thorises joint  actions  against  "  oi/the  drawers,  or  endorsers." 
22  vol.  Ofdo  Imws^  p.  361.  This  action  was  instituted  against- 
the  drawers  and  endoi-scrsf  and  the  drawer  died  before  triaL 
Although  disjunctives  are  sometimes  construed  conjunctive- 
ly, jret  no  case  could  be  cited,  in  which  it  had  been  UM  that  t 
disjunctive  might- be  construed  conjunctively,  at  one  time,  and, 
at  another^  agreeably  to  its  literal  signification.  The  statute 
being  in  derogation  of  the  principies  of  the  common 'law,  au- 
thorizing a  joint  action  against  several  persons,  on  several  dis- 
tinct and  dissimilar  contracts,  was  strktissimi  juria^  and,  after 
the  death  of  the  drawer,  no  suit  could  be  instituted  or  prosecuted 
under  it.  This  construction  was  fortified  by.  another  law  of 
Ohio,  requiring  the  property  of  the  principal  to  be  exhaust- 
ed before  that  of  the  security  is  made  liable,  which  was  held 
to  apply  as  between  dravTers  .and  endorsers  on  accommodation 
notes. 

2.  The  bill  of  exceptions,  distinctly  raises  the  question, 
whether  the  statutes  of  Ohio  regulating  the  state  practice^ 
are  obligatory,  vi  propria^  on  the  United.  States'  Courts* 
There  is  no  evidence  in  the  record,  that  the  state  practice  was 
ever  adopted,  by  the  Court,  and  ^^tht  note  was  permitted  to  be 
read  in  evidence,  under  the  Act  of  Ohio."  See  Wayman  and 
another  vs.  Southard  and  another,  10  ^f'hecU.  1.  '  Admitting 
the  Circuit  Court  might,  under  the  authority  to  establish  its 
practice,  adopt  by  written  rules,  or  otherwise,  the  practice  in 
existence  at  the  time  of  the  act  of  adoption  in  the  state  Courts, 
the  Court  was  not  empowered  to  incorporate  Into  its  practice 
by  one  Act  of  prospective  regulation,  whatever  might  be  the 
future  practice  of  the  state  CoTirts,  This  would  be  not  to  lex- 
ercise  the  judicial  functions  intrusted  tq  the  Court— but  to 
transfer  them  to  the  state  authorities.  An  Act  of  Congress 
adopting  the  stat^  practice  in  existence  at  the  time  of  its  pas- 
sage, is  valid ;  but  an  Act  prescribing  such  rules  of  practice  at 
the  state  legislatures  might  in  future  enact,  would  be  uncon*. 
stitutional,  as  it  would  transfer  tp  the  states,  the  powers  vest- 
ed by  the  Constitution  in  Congress.  If,  then,  the  Court. could 
not,  in  the  oc/tve  exercise  of  its  powers,  establish  the  futiire 
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statQ. practice^  much  less  could  the  passive  acquiesceoce  of  the 
Court^  in  laws  and  rulos  qf  pracjtice  enacted  from  ,  time  to 
time  by  the  state^  establish,  it  a&  2l  fundamental  and  enniBtltU' 
tUmal  rule  that  future  state,  reflations  should  the^^by  become 
a  part  of' the  Circuit  Court  practice.  In  the  present  instance^ 
^e' statute  had  never  received  the  express' sanction  of  the 
Court,  was  introduced  and  followed  up  by.  the. United  States 
Bank  aJone,  had  never  been  contested,  and  alyvdyfi.used  wb 
silentio. 

.  .T4ie  Act'of  Ohio  w€ls  not  passed  unti]  after  the  note  was 
discounted/  The  :^ct  established  a  rule  of  property,  construc- 
tion or  evidence,  rather  than*  a  rul^  of  ppacticel,  and  therefore 
could  not  be  applied  to  a*  contract  entered  into  before  its  pas- 
sage. It  was  such  a.  rule,  as  is  referred  to  in  34  9ect.  JueL  Ad^ 
United  States^  thap.  20. 

In  gefiei*al  a  demand  is  necessary  on  the  drawer  to  cfaai^ 
the  .<jn<lorser.  It  may  be  dispensed  rwith  when  the  note  is  pay- 
able at  the  holders;-  and  its  place  supplied  by  proof,  thajt  the 
holder  was  present,  read^,  to  receive  payment,  ancl  the  accovat 
of  the  drs^wer  inspected,  and  no. Credit  found  in  his  favour. 
United  States  Bank  t^.  Smith,  and  the  oases  there  .cited,  11 
WheaL  in.  This  is  the  English .  rule,  2  K  BlaeL  50a,  and 
t^is  Court  has  strongly  intimated  an  opinion  in  favour  of  Its 
correctness..  No  case^not  the  cases  in  Mass.  cited  U 

WkeaL  iri,'  go  the  length  to  waive  proof  that  the  holder  was 
present  at  the  time  and  place  ready  to  ^eceive  payment.  The 
charge  of  the  Court  did  not  come  up  to  the  rule.  '.*If  the  jury 
wevtr  satisfied^  from  the  Evidence  the  note  was  in  bank,  and  not 
paid  when  it  came  to  maturity the  fecord  purports  to  contain 
all  the  evidence  in  the  case,  and  none  was  exhibited  of  the  non- 
payment of  .  the  note.  Agreeably  to  the  charge,  it  wotild  be 
sufficient  for  the  plaintiffs  to  prove  the  note  in  bank^  at  its  ma^ 
turity,  without  ajny  proof  that  it  was  then  unpaid ;  because  there 
was  no  proof  of  the  non«>payment  of  the  note  in  the  case,  and 
besides^  proof  ought  not  to  be  required  of  a  negative,  thai  the 
note  Vas  ttnpaid.  Indeed  it'  is  impossible  to  give  positive  proof 
ofnon-payment.  In  this  case,  as  in  all  other  cases  whatsoever, 
the  jury-  must  be  satisfied  that  the  note  was  unpaid,  when  it 
-came  to  maturity,  or  render  a  verdict  for  the  defendant.  Of 
this'  tl^ey  would  be  satisfied,  without  positive  proof.  Non-pay- 
ment is  presumed,  until  payment  is  proven.'  If,  therefore,  the 
jury  were  satis^ed  the  note  was  in  bank,  unpaid,  lyhen  it 
came  to  maturitv,  a  verdict  should  not  have  been  pussed  (or 
t}|e  plain tii!s,  unless  they  were  itlso  satisfied  a  demand  had  been 
made,  or  excused,  or  dispensed  with.  The  non-payment  mi^t 
have  grown  out  of  the  absence  of  the  holdeii»  at  the  time  and 
place  limited  for  the  payment  To  charge  an  eadOa-ser,  affirma- 
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tive  proof  must  be  exhibited  of  a  demand,  or  of  facts  sufficient 
to  excuse  or  dispense  with  it  AH  the  book^  say  this,  and  none 
assert  that  prool  of  a  note's  being  in  bank,  and  unpaid  at  its  ma* 
turity,  is  such  excuse  or  dispensation;  much  less  that  the  pre- 
sumption of  non-payment,  from  the  absence  of  preof  of  payment, 
supersedes  its  necessity,  and  supplies  its  place.  The  doctrine  of 
the  charge,  when  analyzed  to  its  last  result,  and  applied  to  the 
evidence  in  the  case,  is,  that  proof  the  note  was  in  bank 
when  it  came  to  maturity,  will  charge  the  endorser;  and  this 
without  a  demand,  or  the  evidence  of  any  facts  supplying  or 
excusing  its  want. 

The  jury  should  have  been  instructed,  they  must  be  satis- 
fied by  affirmative  proof  the  notice  was  put  in  the  post-office, 
on  the  day  after  the  demand,  in  season  to  go  by  the  mail  next 
su^iceeding  the  day  of  demand.  Proof  barely,  that  it  was  pat 
in  the  post-office  on  that  day,,  without  affirmative  proof  it  was 
there  in  season  to  go  by  the  next  post,  was  insufficient.  Lenox 
vs,  Roberts,  2  Wheat.  373.  In  Darbyshire  vs.  Parker,  6  East^  3j 
Lord  Ellenborough  says  the  rule  as  laid  down  originally  in 
Marius,  is,  the  notice  must  be  sent  by  the  next  post.  In  one 
word,  it  is  the  next  post,  and  not  the  neict  day.  Due  diligence 
consists  in  placing  the  notice  in  the  office  before  the  post  next 
after  the  last  day  of  grace  leaves  town — and  not  in  placing  it 
there,  on  the  day  next  after  the  last  day  of  grace.  This,  al- 
though on  the  next  day^  might  not  be  in  time  for  the  next 
mail;  and  due  diligence  must  be  proven,  affirmati\-ely,  by  the 
plaintiffs.  The  record  shows  the  plaintiffs  did  prove  the  notice 
was  put  in  the  office  on  the  next  day,  but  not  whether  in  season 
for  the  next  mail;  the  record  likewise  shows  they  dicl  not  at- 
tempt to  prove  this,  as  it  professes  to  contain  all  the  evidence  ex- 
hibited on  the  trial. 

He  then  went  into  a  minute  examination  of  the  instructions 
asked,  and  charge  given,  comparing  them  with  the  testimony; 
to  show  the  Court  erred  in  the  instructions  rcfused^and  those 
given,  relative  to  the  discount  of  the  note,  and  the  application 
of  its  proceeds,  if  a  discount  was  made. 

For  the  defendants  in  error,  it  was  argued  by  Mr.  Sergeant, 
upon  the  first  bill  of  exceptions — that  the  provision  of  the  Act 
of  the  state  of  Ohio,  must  be  regarded  either  as  a  "  law  of  the 
state,"  furnishing  a  ''rule  of  decision"  under  the  34th  section 
of  the  Judiciary  Aot  of  1789,  or  as  a  mere  rule  of  practice.  He 
would  not  say  it  was  of  the  former  description,  though  that 
position  would  perhaps  b^  supported  by  the  authority  of  3  Hall. 
344,  and  3  DalL  425.  It  might  be  deemed  in  effect  an  enactment, 
that  qvoad  hoc  the  contract  should  be  considered  a  joint  con- 
tract, for  the  purpose  of  remedy.  In  Pennsylvania,  where  there 
is  no  Court  ox  Chancery,  ejectment  may  be  maintained  upon  an 
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equitable  title.  Not  that  an  equitable  title  in  a  legal  title,  hi 
general,  but  only  that  it  is  a  legal  title  for  the  purpose  of  main- 
taining the  action.  This  has  b^en  in  part  udopted  in  tbe  Fe- 
deral Court  in  that  District,  as  t^  law  of  the  state.  Upon  the 
s,ame  principle  the  law  of  Ohio,  would  seem  to  be  a  rule  of 
decision.  If  sp,  it  would  be  obligatory  upon  the  Circuit  Court. 
But  this  it  was  not  noce^sary  to  affirm ;  for,  if  i£  was  a  rule 
of  practice,"  the  Court  had  power  to  adopt  it,  and  it  is  quite 
clear  that  it  had  been  adopted,  though  there  was  no  written 
rule  on  the  subject.  So  that,  either  way,  it  was  properly  ap- 
plicable to  the  case,  £tnd  there  was  no  error  in  applying  it*  As 
a  beneficial,  femcdial  law,  it  was  well  worthy  of  Mioption. 

Upon  the  construction  of  the  Act,  it  was  argued,  that  taking 
the  whole  of  the  section  together,  it  was  the  obvious  intention 
of  the  legislature  to  give  one  action  against  the  drawer  and  en- 
dorsers. The  latter  part  of  the  section  was  irreconcilable  with 
any  o^her  intention.  Besides,  it  is  necessary  to  make  sens6  of 
the  first  part  of  the  section  itself.  Otherwise  constrilied,  thatis^ 
disjunctively,  the  effect  would  be  to  give  a  joint  actioii  against 
drawees.  '  But*  a  joint  action  might  be  maintained  against 
drawees  without  the  aid  of  an  Act  of  the  legislature.  The 
Court  would  not  incline  to  impute  needless  legislation. 

If  this  was  the  true  construction,  and  the  Act  gave  a  joint 
action,  or,  quoad  the  remedy,  considered  the  contract  as  joint, 
it  would  leave  the  action,  when  brought,  upon  the  same  foot- 
ing and  subject  to  the  same  rules  as  all  other  actipns  uppn 
joint  contracts,  unless  otherwise  provided  by  the  Act.  Doci 
a  joint  action  abate  by  the  death  of  one  of  the  defendants?  Cer- 
tainly, not.  Is  there  any  thing  in  the  Act  which  declares  that 
this  action  shall  abate  in  that  event?  It  is  clear  that  there  is 
ncT  such  provision;  such  a  provision  would  have  been  inconsist- 
ent with  the  obvious  design  of  the  Act;  for  how  would  the 
multiplication  of  suits  be  avoided  by  declaring  that  the  action 
should  abate  upon  a  contingency  of  no  importance  to  the  me- 
rits, and  the  plaintiff  in  that  case  be  compelled  to  bring  several 
suits?  It  would  be  derogatory  to  the  intelligence  of  the  legisr 
lature,  to  impute  such  an  intention.  There  was  ivothin^  to 
warrant  it,  either  in  the  words  or  spirit  of  the  Act. 

Upon  the  second  billof  exceptions,  it  was  argued — 1.  That 
the  nature  of  the  case  was  apparent  from  the  record,  and  the 
effort  of  the  defence  appeared  to  have  been,  to  give  it  a  tech- 
nical complexion  different  from  tl^  reality.  Troip  a  list  in  the 
record  it  would  be  seen  that  the  note  in  question  was  one  (the 
last)  of  a  series  of  notes,  beginningin  the  year  1817,  with  the 
same  names,  but  not  always  in  the  same  order,  discounted  by 
the  office  of  the  Bank  of  the  United  States,  at  Cincinnati.  This 
note  was  put  into  bank  a^  a  renewal^  for  the  precise  purpose, 
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manifestly  known  to  all  the  parlies,  of  applying  the  proceeds  to 
the  payment. of  the  next  pr«cedinj»:  note.  It  was  discounted  on 
that  condition,  and  on  no  other.  The  defendants  below  were  in- 
terested in  the  condition,  for  their  names  were  all  upon  the  prior 
note,  which  must  have  bfcen  protested  but  for  the  payment  by 
means  of  this  discount.  Of  the  fourteen  instructions  required, 
(most  of  them  now  abandoned)  it  will  be  seen,  that  the  greater 
part,  in  some  shape  or  ot)\er^  aimed  to  work  out  a  conclusion, 
(contrary  to  the  truth  of  the  case,)  that  .the  proceeds  of  the  dis- 
count were  to  be  placed  to  the  credit  of  the  last  endorser,  and 
the  preceding  note  to  remain  unpaid.  Upon  that  subject,  the 
charge  of  the  Court  was  clear  and  satisfactory,  and  to  the  full 
as  favourable  to  the  defendants  as  they  could  reasonably  ask, 
leaving  it  to  the  jury  as  a  matter  of  fact  to  decide,  whether  from 
the  evidence  in  the  case  it  was  not  proved  that  the  application 
of  the  proceeds  was  made  with  the  consent  of  the  last  endorser. 
The  fact  of  his  consent^  the  jury  have,  therefore,  found.  For 
this,  the  counsel  referred  to  the  charge. 

2.  As  to  proof  of  demand,  the  eharge  of  the  Court,  (thougfh 
there  seems  to  have  been  no  dispute  on  that  point  below,)  was 
in  these  words:  "The  jury  ought" to  be  satisfied  that  the  note 
had  been  discounted  by^and  becanic  the  property  of  the^bank; 
that  it  was  in  bank  and  not  paid  when  it  came  to  maturity.  **  The 
note  being  payable  at  the  bank,  and  the  jury  having  foand  that 
it  was  in  bank,  and  npt  paid  when  it  came  to  maturity,  nothing 
more  could  be  necessary. 

5.  Upon  the  point  of  notice,  the  charge  of  the  Court  was,  as 
it  was  understood,  in  precise  conformity  with  what  the  counsel 
for  the  plaintiff  in  error  required.  This  was  the  natural,  and 
the  grammatical  interpretation  of  the  language  used  by  the 
learned  Judge — succeeding"  referred,  as  its  antecedent,  to 
*'the  last  day  of  grace."  Thus  understood— and  If  there  had 
been  ambiguity,  it  was  the  duty  of  the  counsel  below  to  ask  for 
a  more  precise  instruction  at  the  time — the  charge  is,  that  the 
notice  was  to  be  in  the  post-office  in  time  to  go  by  the  mail  fol- 
lowing the  last  day  of  grace;  and  this  the  plaintiff  in  error 
insists  it  ought  to  be^  As  to  the  fact,  whether  there  was  a 
mail  on  the  following  day,  and  at  what  hour,  there  was  no  evi- 
dence. 

It  is  unnecessary  to  state  the  arguments  more  at  large,  as  the 
opinion  of  the  Court  goes  so  fully  into  the  case. 

Mr.  Justice  Johxson  delivered  the  opinion  of  the  Court— t 

This  cause  conies  up  from  the  Circuit  Court  of  Ohio,  on  a  « 
writ  of  error.  The  record  exhibits  a  judgment  recovered  by  the 
defendants  here,  against  the  plaintiffs,  in  an  action  for  money  lent 
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and  advanced.  The  plea  was  nan  assumpsit^  Vith  notice  oi'  >t 
discount,  and  a  verdict  for  plaintiff  belo^. 
•  The  errors  assigned  arise  upon  various  bills  of  exception, 
tjie  first  of  which  was  taken  to  the  evidence  offered  to  maintain 
an  action,  in  these  words,  ^  The  plaintiff  in  support  of  his  ac- 
tion, offered  in  evidence  the  following  promissory  note  drawn 
bf  Isaac  Cook,  and  endorsed  by  llumphrey  Flillerton,  John 
Waddle  and  John  Carlisle." 

**84(K)0*  Clncimmtu  February  Ut^  1820. 

Sixty  days  after  date,  I  promise  to  pay  John  Carlisle,  or 
order,  at  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States  at  Cincinnati,  four  thousand  dollars,  for  value 
received. 

(Signed)         Isaac  Cook. 
Endorsed — John  Carlidc^  John  ff*addle^  Humphrey  Fidlertany 

"To  the  introduction  of  this  evidence  the  defendant  by  his 
counsel  objected,  as  evidence  of  a  several  contract  of  the  draw- 
er and  each  of  the  endorsers  on  the  note,  .and  not  of  any  joint 
undertaking  or  liability  of  the  defendants,  which  objection-  was 
overruled  by  the  Court,  and  the  ni>te  pern(iitted  to  be  read  in 
evidence,  xinder  the  Act  of  the  general  assembly  of  Ohio,  en- 
titled, *  An  Act  to  regulate  judicial,  proceedings,  where  bapks 
and  banleers  are  parties,  and  to  prohibit  the  issuing  of  bank 
bills  of  certain  descriptions,'  passed  l^th 'of  February  1820,  to 
which  decision  the  counsel  excepted. " 

Cook,  it  "appears,  was  originally  made  a  party  defendant  to 
the  actioq,  but  died  pendmg  the  suit;  the  plaintiff  suggested 
his  death  on  the  recoi*d,  and  went  to  trial  against*  the  remain- 
ing three  defendants. 

In  order  to  understand  the  bearing  which  the  instructioa 
moved  for  has  upon  the  cause,  it  is  necessary  to  remark,  that 
the  state  of  Ohio  was  not  received  into  the  Union  until  1802; 
so  that  the  process  Act  of  1792,  which  is  expressly  confined  in 
its  operation  to  the  day  of  its  passage,  in  adopting  the  prac- 
tice of.  the  state  Courts  into  the  Courts  of  the  United  States, 
could  have  no  operation  in  that  state.  But  tho  District  Court 
of  the  United  States,  established  in  the  state  in  1S03,  was  vest- 
ed with  all  the  powers  and  jurisdiction  of  the  District  Court 
of  Kentucky,  which  exercised  full  Circuit  Coui^t  jurisdiction, 
with  power  to  create  a  practice  for  its  own  government. 

The  District  Court  of  Ohio,  it  appears,  did  not  create  a  sys- 
tem for  itself,  but  finding  one  established  in  the  state,  in  the 
true  spirit  of  the  policy  pursued  by  the  United  States,.proceed- 
cd  to  administer  justice  according  to  the  practice  of  the  3tatc 
Courts ;  or  in  effect  adopted  by  a  single  rule,  the  state  system 
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of  practice,  in  thp  same  mode  in  which  this  Court,  at  an  early 
period,  adopted  the  practice  of  the  King's  Bench  in  England. 
So  that  when  the  seventh  Circuit  was  established,  in  the  year 
180r,  the  judge  of  tliis  Court,  who  was  assigned  to  that  Circuit, 
found  the  practice  of  the  state  Courts  adopted  in  fact  into  the 
Circuit  Court  of  the  United  States.      '  .  ' 

It  has  not  been  deemed  necessary  to  make  any  material  alter- 
ations since ;  but  as  far  as  it  was  found  practicable  and  coavc- 
nient,  the  state  practice  has,  by  an  uniform  understanding,  bcea 
pursued  by  that  Court  without  having  passed  any  positive  rules 
upon  the  subject.  The  Act  of  the  18th  February  1820,  alluded 
to  in  the  bill  of  exceptions,  was  a  very  wise  and  benevolent  law, 
calculated,  principally,  to  relieve  the  parties  to  promissory 
notes  from  accumulated  ^expeuses  ;  its  salutary  effects  produc- 
ed its  immediate  adoption  into  the  j)ractice'of  the  Circuit  Court 
of  tht  United  States ;  and  from  that  time,  to  the  present,  in  in- 
numerable instances,  suits  have  been  there  prosecuted  under 
it.  The  alteration  in  practice,. (properly  so  called)  produced- 
by  the  operation  of  this  Act,  was  very  inconsiderable,  since  it 
only  requires  notice  to  b^  given  of  the  cause  of  action  by  en- 
dorsing it  on  the  writ  and  filing  it  with  the  declaraviony  after 
which  the  defendants  were  at  liberty  to  manage  their  defence^  as 
if  the  notf  had  been  formally  declared  upon  in  the  usual  man* 
ner. 

It  is  not  contended  that  a  practice  as  such,  can  only  be  sus- 
tained by  written  rules;  such  must  be  the  extent  to  which  the 
argument  goes,  or  certainly  it  would  not  be  supposed,  that  a 
party  pursuing  a  former  mode  of  proceedings  sanctioned  by 
the  most  solemn  acts  of  the  Court,  through  the  course  of  eight 
years,  is  now  to  be  surprised  and  turned,  out  of  Court,  upoaa 
ground  which  has  no  bearing  upon  the  merits. 

But  we  are  decidedly  of  opinion,  the  objection  cannot  be 
maintained.  Written  rules  are  unquestionably  to  be  preferred, 
because  their  commencement,  and  their  action,  and  their  mean- 
ing, are  most  conveniently  determined;  but  what  want  of  cer- 
tainty can  there  be,  where  a  Court  by  long  acquiescence  has 
established  it  to  be  the  law  of  that  Court,  that  the  state  prac- 
tice shall  be  their  practice,  as  far  as  they  havfe  the  means  of 
carrying  it  into  effect,  or  until  deviated  from  by  positive  rufcs 
of  their  own  making.  Such  wc  understand  has  been  the  course 
of  the  United  States  Court  in  Ohio,  for  twenty-^ve  years  past. 
The  practice  may  have  begun  and  probably  did  begin  in  a  mis- 
taken construction  of  the  process  Act,  and  then  it  partakes  of 
the  authority  of  adjudication.  But  there  was  a  higher  motive 
for  adopting  the  provisions  of  this  law,  into  the  practice"  of 
that  Court ;  and  this  bill  of  exceptions  brings  up  one  of  tltose 
difficult  q^uestions,  which  must  often  occur  in  a  Court  in  which 
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the  remedy  is  prescribed  by  one  sovereign,  anid  the  law  of  the 
contract  by  another.  It  is  not  easy  to  draw  the  line  between  the 
remedy  and  the  right,  where  the  remedy  constitutes  so  import- 
ant a  part  of  the  right;  nor  is  it  easy  to  reduce  into' practice 
the  exercise  of  a  plenary  power  over  contracts,  without  the 
right  to  declare  by  what  evidence  contracts  shall  be  judiciaJlf 
established.-  Suppose  the  state  of  Ohio  had  declared  that  the 
undertaking  of  the  drawer  and  endorser  of  a  note,  shall  be  joint 
and  not  seyerat,  or  contingent ;  and  that  such  note  shall  be  ^ood 
evidence  to  maint^rin  an  action  for  mone>  lent  and  advanced; 
would  pot  this  become  a  law  of  the  contract  ?  where  then  would 
be  the  objection  to  its  being  acted  upon  in  the  Courts  of  the 
United  States  ?  Would  it  have  been  prudent  or  respectful,  or 
even  legal,  to  have  excluded  from  all  operation  in  the  Courts  of 
the  United  States,  an  Act  Which  had  so  important  a  bearing 
upon  the  law  of  contracts,  as  that  now  under  considera'tion  ? 
An  Act  in  its  provisions  so  salutary  to  the  citizen^  and  which, 
in  the  daily  administration  of  justice  in  the 'state'  Courts  would 
not -have  been  called  upon  otherwise  than  as  a- law  of  the  par- 
ticular' contract ;  a  law,  which  as  to  promissory  notes  introduc- 
ed an  exception  into  the  law  of  evidence,  and  of  actions.  It. is 
true,  the  Act  in  some  of  its  provisions,  has  inseparably  con- 
nected the  mode  of  proceeding,  with  the  right  of  recovery. 
But  what  is  the  course  of  prudence  and  duty,  where  these  caises 
of  difHcult  distribution  as  to  power  apd  right  present  them- 
selves? It  is  to  yield  rather  than' encroach ;  the  duty  is  reci- 
procal, and  will  no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  ^nd  opinion,  inseparable  from 
oun  very  peculiar*  relations,  cases  ipay  occur,  in  which  the 
maintenance  of  principle,  and  the  administration  of  justice  ac- 
cording to  its  innate  and  inseparable  attributes,  may  require  a 
different  course;  apd  when  such  case§  do  occur,  our  Courts 
must  do  their  duty  t  but  until  then,  it  is  administering  jiistice 
in  the  true  spirit  of  the  Constitution  and  laws  of  the  United 
States,  to  conform,  as  nearly  as  practicable,  to  the  administra- 
tion of  justice  in  the  Courts  of  the  state. 

In. the  prejsent  instance,  the  Act  was  conceived  in  the  true 
spirit  of  distributive  justice;  violated  no  principle;  was  easily 
introduced  into  the  practice  of  the  Courts  of  the  United  States; 
has  been  there  acted  upon  through  a  period  of  eight  years; 
and  has  been  properly  treated  as  a  part  of  the  law  of  that 
Court.  But,  it  is  contended  that  it  was  improperly  applied  to 
the  present  case,  because  the  note  bears  date  prior  to  the  pas- 
sage of  the  law;  and  this  certainly  presents  a  question  which  is 
always  to  be  approached  with  due  precaution^  to  wit,  the  ex- 
tent of  legislative  power  over  existing  contracts. 

But  what  right  is  violated,  what  hardship  or  injury  pro- 
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duced,  by  the  operation  of  this  Act?  It  was  passed  for  the  re- 
lief of  the  defendant,  and  is  eifectual  in  relieving  him  from  a 
weight  of  costs,  since  it  gives  to  the  plaintiff  no  more  than  the 
costs  of  a  single  suit,  if  he  should  elect  to  brihg  several  actions 
against  drawer  and  endorser.  Nor  does  it  subject  the  defend- 
ants to  any  inconvenience,  from  a  joint  action;  since  it  secures  to 
each  defendant,  everyprivilege  of  pleading  and  defence  of  which 
he  could  avail  himsenif  severally  sued.  The  Circuit  Court  has 
incorporated  the  action  with  all  its  incidents  ii\to  its  course  of 
practice;  and  having  full  power  by  law  to  adopt  it,  we  seenolegal 
objection  to  its  doing  so,  in  the  prosecution  of  that  system, 
upon  which  it  h^s  always  acted.  It  cannot  be  contended  that 
the  liabilities  of  the  defendants  under  their  contract,  have  been 
increased,  or  even  varied;  and  as  to  change  in  the  mere  form 
of  the.  remedy,  the  doctrine  cannot  be  maintained,  that  this  is 
forbidden  to  the  legislative  power  or  to  the  tribunal  itself, 
when  vested  with  full  ponjer  to  regulate  its  ewn  practice. 

The  next  bill  of  exceptions  has  relation  exclusively  to  the 
discount.  It  sets  out  a  great  deal  of  evidence,  ai^d  sixteen  spe- 
cifications, if  they,  may  be  so  called,  of  the  prayers  asked  of  the 
Court  by  the  defendant's  counsel ;  the  whole  making  out  this 
case.  It  appears  that  in  December  1817,  Isaac  Cook's  note^ 
with  these  endorsers  upon  it,  was  discounted  at  the  bank  of 
Cincinnati,  and  renewed  every  sixty  days  do^vn  to  February 
1st  1820.  It  commenced  at  86000,  and  in  September  181«  was 
reduced  to  84000,  for  which  amount  it  was  renewed  uniformly 
down  to  the  last  date.  :  In  its  origin,  one  McLaughlin's 
nan^e  was  also  on  the  paper,  and  sometimes  he,  and  sometimes 
Cook,  was  the  last  endorser,  until  March  1819,  when  Cook 
was  uniformly  the  last  endorser  down  to  the  date  of  the  pre- 
sent note.  The  proceeds  of  the  successive  renewals,  were  ot 
course  credited  to  him,  and  passed  to  the  payment  x)f  the  pre- 
ceding note. 

But  on  this  note  Fullerton  stands  as  the  last  endorser,  and  tha 
proceeds  were  credited  to  him,  and  Cook's  note  of  the  preced- 
ing date  was  charged  to  Fullerton's  account  without  his  check; 
thus  balancing  the  credit  which  the  discounting  of  the  last  re- 
newal gave  to  Fullerton  on  the  books  of  the  bank.  .  The  note 
so  charged  was  of  course  not  protested,  and  thus  Fullerton  aftd 
his  co-endorsers'  escaped  payment  of  that  note;  and  now  they 
propose  to  escape  the  payment  of  this,  by  insisting  that  without  a 
check  from  Fullerton,  authorizing  the  application  of  the  .pro- 
ceeds as  credited  to  him,  to  the  payment  pf  the  previous  note, 
the  bank  is  still  indebted  to  him  to  that  amount.  This  is  an  un- 
gracious defence,  and  one  which  no  Court  of  justice  can  feel 
disposed  to  sustain.  To  repel  it,  the  plaintiffs  introduced  wit: 
neases  to  prove,  that  this  note  was  expressly  discounted  in  orr 


616 


SUPREME  COURT, 


(Fullerton  et  al.  va.  The  Bank  of  the  Umled  Statts.) 
der  that  the  proceeds  mrght  be  applied  to  the  previous  not«; 
and  would. not  have  been  discounted  otherwise;  aiid  conietrd, 
that  the  bank,  having  the  fund  in  hand  to  pay  itself,  had  a-rVg^Ht 
so  ta  apply  it  without  a  check,  upon  thfe  ground  of  itiaplied  as- 
sent. With  a  view  to  that  questiTon-,  the  defendants  beJow  have 
introduced  thirteen  out  of  sixteen  of  tlieir  prayers.  They  aU  gd 
to  maintain  the  single  proposition,' that  Fulierton,  as  last  en- 
dorser, was  entitled  to  credit  for  the  proceeds  of  this  note,  and 
is  still  entitled,  If  they  have  not  been  legally  applied  to  the 
payment  of  thp  note  which  preceded  iL 

The  remaining  three  prayers,  to  wit,  the  ISth,  14th,  and 
15th,  raise  a  question  on  the  sufficiency  of  the  demand  on  the 
drawer,  and  of  the  notice  of  non-payment  to  the  endorser,  and 
the  proof  introduced  to  establish  both  facts. 

The  entry  in  the  record  on  the  subject  of  the  charge  to  the 
jury,  is  in  these  terms.  "  But  the  Court  instead  of  the  forego- 
ing instructions  as  asked,  charged  and  instructed  the  jury,  that 
to  enable  the  plaintrfi's  to  recover,  the  jury  ought  to  be  satisfied 
from  the  evidence  that  the  note  had  been  discounted  by  and 
become  the  property  of  the  bank;  that  it  waS  in  the  bank  and 
not  paid,  when  it  came  to  maturity;  that  due  notice  of , the  pro- 
test and  non^payrtlent,  had  been  given  to  the  parties,  and  that 
such  notice  had  been  put  into  the  post-office  the  day  after  the 
Ikst  day  of  grace  in  time  to  go  by  the  succeeding  manl^  that 
every-note  discounted  in  bank,  whs  prima  facie  to  be  regkrded 
as  a  business  note,  and  that  when  such  notes  were  discounted, 
generally  and  regularly,  tl\e  proceeds  of  the  note  should^be 
carried  to  the  credit  of  the  last  endorser,  and  paid  to  his  check; 
that  the  printed  and*  published  rules  of  the  bank,  ought  in  the 
absence  of  dther  testimony  to  be  considered  as  regulating  the 
course  of  business  of  the  bank ;  but  that  if  the  jury  were  satis- 
fied fi^m  the  evidence,  that  a  practice  and  course  of  business  in 
the  office  of  discount  and  deposit  in  Cincinnati,  had'  prevailed 
and  Was  known  to  defendants,  and  that  the  note  in  question  had 
been  discounted  and  treated  in  aH  respects,  according  to  such 
■practice  and  course  of  business,  but  not  according  to  the  print- 
ed rules,  the  plaintiffs  had  a  rigJit  to  recover.  That  the  bank  had 
not  a  right  to  apply  the  proceeds  of  the  note  contrary  to  the 
understanding  and  directions  of  the  last  endorser,  or  to  any  other 
use  than  the  use  of  the  lasv endorser, wdthout  his  consent;  but 
that  if  the  jury  were  satisfied  from  the  evidence,  that  according 
to  the  custom  and  practice  of  the  bank  in  the  case  when  anew 
note  -W'ds  put  into  the  bank  for  the  purpose  of  renewing  and 
continuing  a  former  loan  or  discount,  the  check  of  the  last  en- 
dorser w^s  sometimes  required,  and  sometimes  dispensed  with, 
and  tb^t  in  the  latter  case,  it  was  the  practice  to  file  away  the 
old  note  as  a  check;  and  that,  if  the  note  sued  upon  had  been. 


JANUARY  TERMt  18£8. 


6iy 


(Fiilleitoti  et  aL  «•.  TIm  Bank  the  United  States.) 
discounted  and  treated  in  the  latter  manner,  with  the  consent 
of  the  parties  to  it,  the  plaintiffs  had  a  right  to  recover,  and 
that  such  consent  may  be  inferred  and  found  by  the  jury,  from 
the.  facts  and  circumstances  given  in  evidence,  without  direct 
or  positive  proof,  if  in  the  opinion  of  the  jury  the  facts  and  cir- 
cumstances proved,  warrant  such  inference.  That  if  the  jury 
find  the  note  was  not  discounted,  the  plaintiff  cannot  recover ; 
or  if  they  find  that  it  was  discounted,  but  the  proceeds  remain 
in  the  bank  carried  to  the  credit  of  the  last  endorser,  and  not 
drawn  or  applied  with  his  consent  to  any  other  purpose,  the 
money  may  and  ought  to  be  set  off  against  the  note ;  but  if  they 
find,  that  the  note  sued  on  was  put  into  bank  for  the  purpose  cif 
renewing  a  former  note  or  loan,  and  for  no  other  purpose,  tad 
with  the  understanding  of  all  the  parties,  that  if  discounted  thtfi 
proceeds  could  and  would,  by  the  course  of  business  in  the  bank^ 
oe  applied  solely  to  the  discharge  of  the  former  note,  and  th^t 
they  had  been  so  applied,  and  the  old  note  retained,  and  writtpi 
off  as  a  check,  by  the  bank;  that  the  plaintiffs  ought  to  recover." 

The  exception  taken  is,  to  refusing  to  give  the  instructions 
as  asked,  and  to  giving  them  in  the  form  in  which  they  were 
propounded  to  the  jury.  And  the  question  is  whether  the  in- 
struction given  covered  the  whole  ground  of  the  instructions 
prayed  for,  and  were  legally  correct,  in  the  form  in  which  they 
were  rendered. 

We  are  of  opinion  they  cover  the  whole  ground  taken  by  the 
defendants,  or  at  least  as  far  as  they  had  a  right  to  require. 
This  will  be  obvious  from  a  simple  analysis  of  the  charge.  The. 
propositions  which  it  imports,  will  be  examined  in  their  order. 
The  first  is  upon  the  sufficiency  of  the  demand,  and  the  law 
laid  down  on  this  point  is,  *Hhat  on  a  note  made  payable  at  a 
particular  bank,  it  is  sufficient  to  show,  that  the  note  had  been 
discounted  and  become  the  prop>erty  of  the  bank,  and,  that  it 
was  in  tbe  bank,  not  paid  at  maturity." 

Nothing  more  than  this  could  have  been  required  of  the 
Court;  for  the  positive  proof  that  the  bill  was  not  paid^  will  cer- 
tainly imply  that  there  were  no  funds  of  the  drawer  there  to 
pay  it.  The  fact  could  not  have  been  made  more  positive  by 
inspection  of  the  books.  The  charge  is  perhaps  too  favourable 
to  the  defendants,  since  modem  d^^cisions  go  to  establish,  that 
if  the  note  be  at  the  place  on  the  day  it  is  payable,  this  throws 
the  onm  of  proof  of  payment  upon  the  defendant.  (4  Johns,  188.) 
This  is  more  reasonable  than  to  require  of  the  plaintiff  the 
proof  of  a  negative,  and  comports  better  with  the  general  law 
of  contracts. 

The  next  instruction  is,  in  the  language  of  the  Court,  that 
notice  of  the  non-payment  and  protest,  should  have  been  given 
to  the  endorser  through  the  mcKiium  of  the  post-officei  the  day 
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aftcf  the  last  day  of  grace,  in  time  to  go  by  the  succeeding 
mail/' 

The  defendant's  counsel,  in  arg:uing  on  this  part  of  the  in- 
struction, insisted  much  on  the  obligation  on  the  plaintiff  to 
establish  definitively  and  positively,  that  the  notice  given  w«s 
in  time  to  go  by  the  next  mail;  but  has  not  adverted  to  his  own 
omission,' in  not  putting  into  the  case  evidence  that  there  was 
a  mail  established  from  Cincinnati,  to  the  place  of  the  defend- 
ant's residence.  Yet,  if  the  jury  might  be  left  on  this  point, 
to  take  that  fact  upon  notoriety,  or  personal  knowledge,  it  would 
be  difficult  to  maintain  that  they  might  not, on  the  same  grounds^ 
JBnd  the  minor  fact,  that  the  notice  deposited  in  any  part  of  the 
business  hburs  of  that  day,  would  be  in  time  for  the  mail  ensu- 
ing the  third  day  of  grace.  It  is  argued  that  the  language  used 
by  the  Court  on  this  point  is  equivocal,  and  may  have  led  the 
jury  to  suppose,  that  sending  the  notice  by  the  mail  which  sue- 
ceeded  the  Jay  q/ier  the  last  day  of  grace,  was  sufficient.  Bat 
we  think  the  construction  is  forced.  Tho  words  are,  the  day 
after  the  la3t  day  of  grace,  in  time  to  go  by  the  succeeding 
mail. "  Succeeding  what  ?  obviously  the  last  day  of  grace,  other- 
wise there  might  be  no  necessity  for  putting  it  in  the  office^ 
until  the  second  day  after  the  last  day  of  grace,  whereas  the 
necessity  of  putting  it  in. on  the  first  day  after,  is  expressed  in  the 
charge. 

With  this  signification  it  was  rather  more  ftivourable  thin 
need  be  given,  since  the  mail  of  the  next  day  may  have  gone  out 
before  early  business  hours,  or  no  mail  may  have  gone  out  for 
several  days. 

The  residue  of  the  ch^ge  relates  to  the  application  of  the 
proceeds  of  this  note,  to  the  previous  note  without  the  check 
of  the  last  endorser;  and  this  also,  we  think,  embraces  all  the 
defendants  asked,  and  is  as  favourable  as  the  law  would  sanc- 
tion. It  admits,  that  this  should  be  regarded  as  a*  business  note, 
that  the  proceeds  should  have  been  passed  to  the  credit  of  the 
last  endorser,  and  should  not  have  been  applied  otherwise  than 
by  his  assent;  but  it  then  goes  on  to  assert,  what  surely  could 
not  be  controverted,  that  with  the  assent  of  the  last  endorser, 
the  money,  instead  of  being  passed  to  his  credit  might  be  othe^ 
wise  applied;  that  with  his  consent  it  might  be  applied  to  the 
satisfaction  of  another  note,  for  which  he  was  endorser,  without 
his  checking  for  the  amount;  and  that  his  consent  may  be  im- 
plied, from  circumstances,  as  all  other  facts  may  be. 

"the  jury  haVe  found  then,  that  with  his  consent  it  was  so 
applied,  and  the  evidence  fully  bore  them  out  in  their  finding; 
•ir  competent,  it  was  all  the  law  requires. 

It  may  be  proper  to  observe  that  every  discount  is  in  the  na- 
ture of  a  cross-action,  and  if  the  discount  filed  in  this  case  were 
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thrown  into  the  form  of  an  action,  it  would  be  for  money  had 
and  received  to  defendant's  use. 

The  merits  of  this  defence  need  only  be  tested  by  the  law 
which  g^ovems  that  action,  to  make  it  clear  that  the  evidence 
would  not  sustain  it.  It  goes  in  fact  to  show,  that  in  what  are 
called  renewals  of  bank,  loans,  the  lending  is  qualified  and  not 
absolute;  that  when  credit  is  ^iven  and  money  advanced  upoa 
a  note  of  that  description,  it  is  not  an  advance  on  ^neral  ac- 
count, but  only  for  the  purpose  of  a  specific  application.  Any 
act  done  by  the  baitk,  therefore,  whatever  be  the  mere  form,  u 
it  have  for  its  end  the  carrying  of  the  contract  into  efiect.  La  its 
true  spirit  and  intent,  must  be  binding  uppn  all  the  parties  to 
the  contract.  Nothing  more  is  affirmed  in  this  charge  or  ter- 
diet. 

One  general  objection  was  taken  in  argument  to  the  instruc- 
tion given,  importing  a  charge  of  inconsistency,  inasmuch,  as 
although  it  admits  the  note  to  be  a  business  note,  as  it  is  call- 
ed, and  therefore  to  be  passed  to  the  credit  of  the  last  endorser, 
it  permits  it  to  be  treated  as  an  accommodation  note,  in  allow- 
ing it  to  be  passed,  to  the  credit  of  the  drawer.  But  if  this  were 
strictly  the  fact,  what*  defence  does  it  afford  to  the  abtion,  if 
such  were  the  agreement,  and  the  real  understanding  of  the  par- 
ties ?  In  strictness,  however,  it  was  not  passed  to  the  credit  of 
the  drawer  alone,  for  in  the  progress  of  the  ruinous  system  of 
loans,  which  prevails  over  the  country,  the  note  discounted  as 
the  renewal  of  an  accommodation  note,  cannot  be  called  a  business 
note,  nor  can  it  in  correctness  be  predicated  of  such  a  note,  that 
it  is  passed  to  the  credit  of  the  drawer  alone,  when  tbe  last  en- 
dorser has  in  effect,  an  equal  relief  fron\  the  application  of  the 
proceeds. 

We  do  not  deem  it  necessary  to  consider  a  question  com* 
men  ted  upon  in  argument,  by  the  counsel  for  the  bank,  and 
perhaps  glanced  at  by  the  opposite  counsel,  whether  this  note 
was  not  void  as  an  accommodation  note,  under  the  rules  of  the 
bank,  because  not  secured  by  a  deposit  of  stock. 

No  one  of  the  exceptions  raises  the  question,  and  we  should 
think  it  injustice  to  the  counsel  for  the  plaintiffs  hcre^  to  sup- 
pose that  he  intended  to  raise  it. 


Judgment  affirmed^  with  coats.- 
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Others,  (in  all  forty.) 

Where  the  record  (rorn  the  Court  helow,  contained  the  whole  proceedn^ 
in  the  caiae,  and  exhibited  all  the  matters  either  party  reouired  for  a  final 
dispontion  of  the  case,  and  the  counsel  for  both  the  appeUant  and  the  as* 
vellees,  were  willing  to  submit^  upon  argument,  the  whole  case  to  the 
Wot\  decision  of  the  Court ;  but  it  appeared  that  the  Circuit  Court  of  Ohio 
had  not  decided  any  question,  but  that  which  had  been  raised  upon  the 
jurisdiction  of  the  Court,  the  counsel  were  directed  by  this  Court  to  a^ 
gue  the  point  of  jurisdiction  only.  {631} 

It  cannot  he  alleged,  thai  a  citizen  of  one  state,  having  title  to  lands  in  an« 
other  state,  is  disablefl  from  suing  for  those  lands  in  the  Courtis  of  the  Unit- 
ed States,  by  the  fact  that  h^  derives  his  title  from  a  citizen  of  the  state 
in  which  the  lands  lie.  {623} 

If.,  a  citizen  of  Ohio,  apprehensive  his  title  to  lands  in  that  state  could  not 
be  maintained  in  the  state  Court,  and  being  indebted  to  the  plaintiff,  a 
citizen  of  Alabama,  to  the  amount,  of  $1100,  offered  to  sell  and  cortvey  to 
him  the  land,  in  payment  of  the  debt,  stating  in  the  letter  by  which  Uie 
offer  was  made,  that  the  title  would  most  probably  be  maintained  in  the 
Courts  of  the  United  States,  but  would  fail  in  the  Courts  of  the  sUte.  The 
property  was  estimated  at  more  than  the  debt,  but  in  consequence  of  the 
difficulties  attending  the  title,  he  was  wiUing'to  convey  it  for  the  debt, 
which  wiis  done.  Theplaintiff  in  error,  after  the  land  was  conveyed  to  hio^ 
gave  his  bond  to  make  a  quit  ckim  title  to  the  bind,  on  condition  of  re- 
ceiiring  |1000|  held  that  the  title  acquired  by  the  purchaser,  gave  jurisdic- 
tion to  the  CourU  of  the  United  Sutes.  {623}^ 

The  motives  which  induced  M.  to  make  the  contract  for  the  purchase  of 
thfe  land,  can  have  no  influence  on  its  validity.  A  Court  cannot  enter  into 
the  consideration  of  those,  motives,  when  deciding  on  its  jurisdiction. 
1624} 

III  a  contract  between  a  mortgagor  and  nK)rtgagee,  being  citizens  of  different 
states  itjcannot  be  doubted,  that  an  ejectment,  or  billto  foreclose,  may  be 
brought  m  a  Court  of  the  Unitoi  States,  by  the  mortgagee  residing  in  a 
difi'erent  state.  {624} 

The  rules  whi^h  govern  the  practice  of  the  Circuit  Courts  in  Chanceiy,  have 
been  prescribed  by  this  Court;  and  ought  to  be  observed.  {625} 

THIS  was  an  appeal  from  the  Circuit  Cqurt  of  Ohioi,  by 
the  complainant  in  that  Court;,  on  a*  bill  filed  in  the  Chancery 
side  of  the  Court;  the  object  of  which  was,  through  the  aid 
of  that  Court,  td  obtain  a  conveyance  of  a  tract  of  land,  situ- 
ated in  the  state  of  Ohio. 

Th€  complainant,  a  citizen  of  the  state  of  Alabama,  dferi?- 
ed  title  under  a  conveyance  from  Duncan  M'Arthur,  a  citizen 
of  Ohio;  and  the  only  point  decided  in  the  Circuit  Court,  was 
upon  the  question  of  jurisdiction.  The  Circuit  Court  dismiss- 
ed the  bill,  for  want  of  jurisdiction;  and  the  complainant  ap- 
pealed to  this  Court. 
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Before  the  argpiiAent  commenced,  the  counsel  for  both  par- 
ties asked  instructions  of  the  Court  upon  the  question,  whe- 
ther, as  the  record  contained  the  whole  of  the  proceedings  in 
the  cause,  and  exhibited  all  the  matters  either  party  required 
for  a  final  disposition  of  the  case,  in  this  Court,  upon  all  the 
points  in  controversy,  this  Court  would  permit  the  argument 
to  go  to  the  whole  case,  so  that  a  decree  could  be  given  here 
upon  the  whole  case;  or,  whether,  an  opinion  upon  the  juris- 
diction only  having  been  given  in  the  Circuit  Court,  the  ar- 
gument should  be  confined  to  that  question;  The  Court  hav- 
ing advised  upon  the  subject,  directed  the. counsel  to  argM 
the  point  of  jurisdiction  only,  as  no  other  than  that  had  been 
decided  in  the  Court  from  which  the  appeal  had  been  taken. 

In  the  Circuit  Court  of  Ohio,  the  defendant  suggested,  that 
M'Donald,  the  complainant  in  the  bill,  was  not  a  citizen  of 
Ohio ;  and  according  to  a  practice  in  the  Courls  of  the  state 
of  Ohio,  under  the  authority  of  a  law  of  that  state,  interro- 
gatories were  exhibited  to  the  complainant,  to  which  answers 
were  given.  This  law  was  passed  subsequent  to  the  Act  of 
Congress,  establishing  the  judiciary  system,  and  was  admitted 
not  to  be  authority  in  the  Courts  of  the  United-  States^  The 
facts  stated  by  the  complainant,  in  answer  to  those  interro- 
gatories, with  other  testimony,  furnished  the 'ground  taken 
against  the  jurisdiction  of  the  Court. 

On  the  14th  November' 18^,  Duncan  M' Arthur,  conveyed, 
by  deed  of  indenture,  the  land  in  controversy,  to  the  com- 
plainant; the  consideration  expressed  in  the  deed  being  1100 
dollars,  the  amount  of  a  debt  he  owed  to  the  CQmplainant,  for 
land  purchased  from  him.  In  reply  to  the  interrogatory 
**  whether  he  was  the  beneficial  Tawner,  or  was  prosecuting  the 
suit  for  the  benefit  of  some  resident  in  Ohio;  arid  whether  he 
is  the  real  prosecutor  of  the  suit,  and  was  so  at  it3  commence- 
ment^ or  whether  his  name  was  used  for  the  benefit  of  a  citi- 
zen of  the  state  of  Ohio?"  the  complainant  answered,  by 
referring  to  a  letter  fi-pm  Duncan  M'Arthur  to  him,  dated 
July  18th  1823.  In  that  letter,  Duncan  M'Arthur  offers  to 
give  the  land  in  question,  1266  acres,  alleged  to  be  worth  five 
dollars  per  acre,  to  pay  a  debt  of  1100  dollars;  sugg^ests  that 
the  title  is  good,  il  prosecuted  in  the  Federal  Court;  "but 
state  Judges  do  not  understand  land  causes,  and  a  claimant 
in  the  military  district,  might  as  weTl  toss  up  heads  and  tails, 
as  sue  in  a  state  Court."  It  contains  also  this  suggestion; 
♦*  should  you  accept  this  offerv  and  not  wish  to  prosecute  the 
claim  yourself,  you  can  make  something  handsome,  I  have  no 
doubt,  by  selling  it  to  some  of  your  neighbours;"  and  it  con- 
cludes with  offering  "any  assistance  in  my  power,  should 
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a  suit  be  brought  for  recovery  of  the  land  im.  the  Circuit 
Couru'* 

He  also  stated,  in  his  answer,  that  the  deed  under  wkich 
he  claiii^ed,  was  executed  for  the  purpose  of  giving  juri^c^ 
tion  to  the  Court  of  the  United  States;  because  he  believed 
that  Court  safer  than  any  other  in  the  state  of  Ohio ;  that  the 
contract  was  made  by  letter,  of  which  he  ha4  not  retained  a 
copy;  and,  that  at  the  time  the  deed  was  written,"  there 
was  no  special  agreement  between  him  and  M'Arthur,  but, 
perhaps,  prepositions  by  letter.  I  give  my  bonds  to  a  third 
party  for  a  quit  claim  title  to  said  lands,  on  condition  of  their 
paying  me  1100  dollars.'* 

The  complainant  insisted,  that  the  deed  from  M*Arthur,  con* 
veys  to  M'Donald  such  a  title  as  will  enable  him  to  sustain  the 
suit  in  a  Federal  Court  ;«*that  it  is  suf&cient,  if  he  has  any  in- 
.tertBt; — that  6y  accepting  the  deed,  M'Donaid  has  been  paid 
his  debt,  and.  though  he  may  be.  only  mortgagee,  he  may  sue 
in  this  Court. 

The  respondents  contended,  that  the  answer  of  M'Donald, 
shows  that  he  is  not  the  owner  of  the  land;  and  his  manner  of 
.  answering,  leaves  no  doubt,  but-  that  the  owner  is  a  citizen  of 
Ohio,  and  that  the  ju^isdiotion  of  the  Court,  therefore,  cannot 
be  maintained.  . 

Mr.  Baldwin,  and  Mr.  Dodridge,  for  the  complainant — . 

It  is  evident,  that  the  complainant  held  the  land,  and  it  Was 
not  material  how  he  held  it  He  had  an  interest  in  the  land, 
and  was  a  citizen  of  Alabama.  It  is  not  necessary  that,  a  par- 
ty to  sue  in  the  Courts  of  the  United  States,  shall  be  the  sole 
owner,  if  he  is  beneiiqial  owner  of  a  part  of  the  land ;  if  he  has 
any  interest  in  the  lands,  it  is  sufficient  The  class  of  cases 
decided  in  the  Circtfit  Court  of  Pennsylvania,  by  Mr.  Justice 
Washington,  has, established  .the  principle.  Robert  Brown's 
Jessee  t?«.  Brownp,  1  Wash.  Rep,  429.  Here  the  interest  in  the 
land  is  certainly  to  the  extent  of  the  debt;  and  the  Court  will 
sustain  the  jurisdiction,  'although  the  interest  may  not  be  com- 
mensurate with  the  whole  of  the  land.  It  is  important  and  ne- 
cessary, and  it  was  in  the  f  iew  of  the  framers  of  the  Consti- 
tution of  the  United  States,  that  their  tribunals  should  be  open- 
ed to  those  whom  prejudice,  or  unjust,  and  unconstitutional 
legislation,  in  the  states,  might  pre.vent  from  xnaintainiDg 
their  rights  in  the  Courts  of  the  states,  and  the  Courts  of 
the  United  States  should  favour  such  appeals. ..  Titles  may, 
and  are  sometimes  bad  in  a  state,  before  a  state  Court,  which 
are  perfect  under  the  decisions  of  the  national  Courts.  Huide- 
koper's  lessee  w^.  Douglas,  1  Circtiit  Court  Rep.  258.  Mr. 
Dodridge  also  referred  to  cases,  similar  in  principle,  decided 
inr  the  Courts  of  Virginia. 
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Mf.  Hammond,  for  the  apjjcHecs.. — 

The  inference  lo  be  drawn  from  the  decisions  of  the-  Courts 
of  Pennsy^lvania,  is  different  from  that'^which  the  complainant's 
counsel  deduces.  The  interference  of  the  Courts  of  the  United. 
States  in  relation  to  titles  to  lands,  so  as  to  regulate  them  dif- 
ferently from  the  laws  of  the  state,  is  to  be  deprecated;  such 
property  should  be  held  according  to  the  decisions  of  the  Courts 
of  the  state. 

The  complainant  has  nothing  but  a  mortgage  interest  in  the 
land,  and  such  an  interest  cannot  give  jurisdiction  to.  tJbe-Courlt 
of  the  United  States. 

The  engagement  to  give  a  quit  claim  deed,  coupled  with  tht 
absence  of  proof  to  show  that  the  deed  to  be  made  was  to  an- 
other person  than  M'Arthur,  authorizes  the  assertion  that  the 
whole  arrangement  was  one  intended  only  to  aid  M' Arthur  in 
bringing  his  title  before  a  Court  of  the  United  States;  and 
such  a  proceeding  cannot  be  sustained. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  tfafe 
Court. — 

This  suit  was  instituted  in  the  Circuit  Court  of  the  United 
States  for  the  seventh  Circuit,  and  district  of  Ohio,  to  obtain  a. 
conveyance  of  a  tract  of  land,  lying  in  what  is  termed  ^  th«  mi- 
litary district;"  claimed  by  the  complainant  under  a  patent, 
younger  than  that  under  which  it  is  held  by  the  defendants. 
The  complainant  is  a  citizen  of  Alabama,  and  claims  the  land 
under  a  conveyance  from  Duncan  M*Arthur,  who  is  a  citiz'ea 
of  Ohio.  The  defendants  objected  to  the  jurisdiction  of.  the 
Court;  and  after  hearing  the  parties  upon  this  point,  the  Court 
dismissed  the  bill,  being  of  opinion  that  its  jurisdiction  could 
not  be  sustained.  From  this  decree,  the  complainant  has  ap- 
pealed, and  the  cause  is  now  before  this  Court  on  the  question 
uf  jurisdiction* 

The  bill  states  the  complainant  to  be  a  citizen  and  resident 
of  the  state  of  Alabama,  and  the  defendants  to  be  citizens  and 
residents  of  the  state  of  Ohio.  It  has  not  been  alleged  and  cer- 
tainly cannot  be  alleged,  that  a  citizen  of  one  state,  having  title 
to4ands  in  another,  is  disabled  from  suing  for  those  lands  in  the 
Courts  of  the  United  States,  by  the  fact,  that  he  derives  his  ti- 
tle from  a  citizen  of  the  state  m  which  the  lands  lie  i  conse- 
quently, the  single  inquiry  must  be,  whether  the  conveyance 
from  M'Arthur  to  M'Donald  was  real  or  fictitious  ?  ' 

The  transaction,  as  laid  before  the  Court,  appears  to  be  this; 
M' Arthur  was  apprehensive  that  his  title  could  not  be  sustain- 
ed in  the  Courts  of  the  state,  in  which  alone  he  could  sue ;  andl 
being  indebted  to  M'Donald  in  the  sum  of  SHOO,  offered  to 
sell  and  convey  to  him  the  land  in  controversy,  in  payment  of 
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this  debt.  The  letter  in  which  this  offer  was  ms^de,  expresses 
the  opinion  that  his.title  was  good,  and  would  most  probably  be 
established  in  the  Courts  of  the  United  States,  but  would  fail 
.in  the  Courts  of  the  state.  He  estinuites  the  property  as  being 
worth  much  more  than  the  sum  he  is  willing  to  take  for  it,  but 
in  consequence  of  the  difficulties  attending  the  title,  he  is  wil- 
ling to  convey  it  in  satisfaction  of  the  debt  He  suggests,  that  if 
M'Donald  should  be  disinclined  to  engage  in  the  controversy 
himself,  he  might  make  an  advantageous  sale  to  some  of  his 
neighbours,  who  might  be  disposed  to  emigrate  to  Ohio";  and 
offers  to  render  any  service  in  his  power  to  the  proprietor  of 
the  land,  in  the  prosecution  of  the  claim  in  the  Courts  of  the 
United  States. 

The  contract  was  concluded  by  a  letter,  written  in  answer  to 
that  which  has  been  stated,  of  which  the  said  M'Donald  retain- 
ed no  copy.  There  was  no  special  ag/eement  between  the  plain* 
tiff  and  M'Arthur  when  the  deed  was  written,  but  perhaps 
some  proposition  by  letter.'  H^  gave  his  bond  to  a  third  par- 
ty for  mining  a  quit  claim  title  to  th^  land,  on  condition  of  re- 
ceiving from  him  eleven  hundred  dollars.  . 
.  This  testimony,  which  is  all  that  was  laid  before  the  Court, 
shows,  we  think,  a  sale  and  cotiveyancc  to  the  plaintiff,  which 
was  binding  on  both  parties.  M'Dopald  could  not  have  main-* 
tained  an  action  for  his  debt,  nor  M'Arthur  a  suit  for  his  land. 
His  title  to  it  was  extinguished,  and  the  consideration  was  re- 
ceived. The  motives  which  induced  him  to  make  the  contract, 
whether  justifiable  or  censurable,  can  have  no  influence  on  its 
validity.  They  were^  such  as  had  sufficient  ihfiuence  with  him- 
self, and  he  hsld  a  right  to  act  upon  them.  A  Court  cannot  ea- 
ter into  them,  when  deciding  on  its  jurisdiction.  The  cob* 
yeyance  appears  to  be  a  real  transaction,  and  the  real  as  weU 
as  nominal  parties  to  the  suit,  are  citizens  of  diffi;rent  states. 

The  only  part  of  the  testimony  which  can  inspire  doubt,  re- 
specting its  being  an  absolute  sale,  is-  the  admission  that  the 
plaintiff  gave  his  bond  to  a  third  party  for  :a  quit  claim  title 
to  the  land,  on  paying  him  SHOO.  We  arc  not  ihfoi^med  who 
this  third  party  was,  nor  do  we  suppose  it  to  be  material.  The 
title  of  M'Arthur  was  vested  in  the  plaintiff,  and'  did  not  pass 
out  of  him  by  this  bond.  A  suspicion  may  exist,  that  it  was 
for  JVI 'Arthur.  The  Court  cannot  act  upon  this  suspicion. 

.  But  suppose  the  fact  to  be  avowed,  what  influence  could  it 
have  upon  the  jurisdiction  of  the  Court  ?  It  would  convert  the 
conveyance,  which  on  its  face  appears  to  be  absolute,  into  t 
mortgage.  But  this  would  not  affect  the  question.  In  a  contest 
between  the  mortgagor  and  mortgagee,  being  citizens  of  dif- 
ferent states,  it  cannot  be  doubted  that  an  ejectment,  or  a  bill 
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io  foreclose,  may  be  brought  by  the  mortgagee,  residing  in  a 
diflCerent  state,  in  a  Court  of  the  United  States.  Why  then  may 
he  not  sustain  a  suit  in  the  same  Court,  against  any  other 
person  being  a  citizen  of  the  same  state  ^ith  the  mortgagor. 
We  can  perceive  no  reason  why  he  should  not.  The  case  de- 
pends, we  think,  on  the  question,  whether  the  transaction  be- 
tween M 'Arthur  and  M'Donald  was  real  or  fictitious ;  and  we 
perceive  no  reason  to  doubt  its  reality,  whether  the  deed  be 
considered  as  absolute  or  as  a  mortgage. 

A  question  has  been  made,  whether  the  Circuit  Court  ou^ht 
to  hav€  noticed  the  testimony  on  the  conveyance  under  which 
the  plaintiff  claims,  because  it  was  brought  irregularly  before 
them. 

By  a  law  of  the  state,  interrogatories  may  be  propounded 
by  the  defendant  in  his  answer,  which  the  plaintiff  is  compel- 
led to  answer  as  if  they  had  been  propounded  in  a  cross  bilL 

Although  this  point  has  become  unimportant  in  this  cause, 
the  Court  thinks  it  proper  to  say,  that  the  rules  whichi  govern 
the  practice  of  the  Circuit  Courts  iii. Chancery,  have  been  pre- 
scribed by  this  Court,  and  ought  to  be  observed. 

We  think  there  is  error  in  the  decree  of*  the  Circuit  Court 
dismissing  the  complainant's  bill,  and  that  the  same  ought  to  be 
reversed,  and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 

This  case  came  on,  &c.  and  was  argued  on  the  point  of  ju- 
risdiction, on  consideration  whereof.  This  Court  is  of  opinion, 
that  there  is  error  in  the  decree  of  the  said  Circuit  Court  dis- 
missing the  complainant's  bill.  It  is  therefore  decreed,  and  or- 
dered by  this  Court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be  and  the  same  is  hereby  reversed  and  annulled. 
And  it  is  further  ordered,  that  the  .  cause  be  remanded  to  the 
said  Circuit  Court  for  further  proceedings  to  be  had  therein, 
according  to  law  and  justice. 


Vol.  I. 
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DuKCAN  M'Arthur,  Plaintiff  in  Error,  vs.  Weslbt  S.  Por- 
ter's Lessee. 

A  tpecial  verdict  was  found  by.  the  j«ry,  upon  which  judgpment  was  to  be 
entered  accpi^ing  as  the  opinion  of  the  Court  mieht  he  upon  the  con* 
struction  of  a  certain  deed,  which  deed  was  referred  to,  ana  made  part 
of  the  special  finding  of  the  jury,  but  was  not  contained  in  the  record 
thereof.  A  deed  formed  a  part  or  a  bill  of  exceptions  taken  to  the  opi- 
nion  of  the" Court,  upon  amotion  for  a  new  trial ;  which  bill  of  exceptions, 
with  the  said  deeid,  was  contained  in  the  record.  The  Court  cannot  judi- 
cially know  that  this  is  the  same  deed  which  is  referred  to  in  the  verdict 
of  the  juiy,  or  what  are  the  other  evidences  of  6tle  connected  with  it. 

THIS  c?ise  came  up  by  writ  of  error  to  the  Cirx:uit  Court 
of  the  District  of  Ohio,  and  was  argued  by  Mr.  Baldwin,  for 
the  plaintifT  in  error,  and  by  Mr.  Ewing,  for  the  defendant  in 
error.  The  cause  was  remanded  to  the  Circuit  Court  in  con- 
sequence of  a  defect  in  the  record,  and  no  opinion  having  been 
given  by  the  Court  upon  the  points  presented  and  discussed 
by  the  counsel,  they  are  omitted. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court:— 

This  was  an  ejectment  in  the  Court  for  the  seventh  Circuit 
and  District  of  Ohio,  in  which  the  jury  found  a  verdict  in  the 
following  words  :  *•  We  the  jury  find  the  defendant  guilty  of  the 
trespass  and  ejectment,  in  the  declaration  mentioned,  and  as- 
sess the  plaintiff's  damages  to  six  cents,  which  verdict  is  thus 
rendered,  subject  to  the  opinion  of  the  Court  on  the  question 
reserved  by  consent  of  parties,  as  to  so  niuch  of  the  land  in  con- 
troversy, as  is  contained  in  the  deed  of  the  sheriff  of  Ross 
county,  to  the  said  defendant,  bearing  date  the  day  of 
180£,  and  upon  that  part  of  the  land  included  in  said  deed. 
If  the  opinion  of  the  Court  on  the  question  so  reserved  by 
consent,  shall  be  with  the  plaintiff,  that  <he  said  deed  is  not 
valid  to  pass  the  land  therein  described,  then  we  the  jury 
find  the  defendant  guilty  of  the  trespass  and  ejectment  in  the 
declaration  mentioned,  accordingly,  lor  that  part  also;  and  if 
the  opinion  of  the  Court  thereon  shall  be  in  Uivour  of  the  de- 
fendant, that  said  deed,  with  the  other  evidences  exhibited  as 
part  of  said  title,  is  valid  to  pass  the  fee  to  the  defendant;  then 
the  jury  find  the  defendant  not  guilty  of  the  trespass  and  eject- 
ment in  the  said  declaration  mentioned,  as  to  that  part  of  the 
lands  and  premises  in  controversy.*' 

This  conditional  verdict  is  for  the  plaintiff,  or  defendant,  ac- 
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cording  to  the  opinion  of  the  Cpurt  on  the  validity  of  a  deed, 
with  the  other  evidences  exhibited  as  part  of  said  title.  But 
this  deed,  and  these  other  evidences  of  title  are  not  exhibited 
to  the  Court,  in  such  manner  as  to  enable  us  to  notice  them.  A 
deed  does,  indeed,  form  a  part  of  a  hiW  of  exception  taken  to 
the  opinion  of  the  Court,  on.a  motion  subsequently  made  for  a 
new  tlrial.  But  the  Court  cannot  know,  judicially,  that  this  is 
the  same  deed  which  is  referred  to  in  the  verdict,  or  what 
are  the  other  evidences  of  title  which  are  connected  with  it. 
The  verdict  is  too  imperfect  to  enable  the  Court  to  render 
judgment  on  iu 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  the  cause  remanded  to  the  Circuit  Court,  with  directions 
to  set  aside  the  verdict,  and  to  award  a  venire  facias  de  novo. 

This  cause  came  on.  Sec.  in  consideration  whereof^  It  is  fh^ 
opinion  of  this  Court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  is  erroneous,  because  the  verdict  is  imper- 
fect. It  is  therefore  considered  and  adjudged  by  this  Court, 
that  the  said  judgment  be,  and  the  same  is  hereby  reversed  and 
annulled.  And  it  is  further  ordered,  that  this  cause  be  reAiand- 
ed  to  the  said  Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo. 
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James  Jackson,  Ex-demise  of  Lazy  Anderson  vs.  John  Clark 
AND  Robert  Ellison. 

Construction  of  the  Act  of  Cong^ress  passed  BIarch-2d  180T,  entitled  "An 
'  Act  to  extend  the  time  for  locating^  Virginia  military  warrants,  for  return- 
ing surveys  thereon  to  the  office  of  the  Secretary  of  the  Depaitment  of 
War,  and  appropriating  lands  for  the  use  of  schoolis  in  the  Virginia  mili- 
tary reservaUon,  iniieu  of  those  heretofore  appropriated.  {634} 

The  reservation  made  by  the  law  of  Vii^nia  of  J 783,  ceding  to  Congreas  the 
territoiy  north-west  of  the  river  Ohio,  is  not  a  reservaUon  of  the  whole 
tract  of  country  between  the  river  Scioto,  and  Little  Miami.  It  is  a  reserva- 
tion of  only  so  much  of  it,  as  may  be  necessary  to  make  up  the  deficiency 
of  good  lands  in  the' country  set  apart  for  the  officers  and  soldiers  of  the 
Virginia  line,  on  the  continental  establishment,  on  the  south-east  side  of 
the  Ohio.    The  residue  of  the  lands  are  ceded  to  the  United  States,  as  a 

'  *  common  fuinl  for  diosc  states,  who  were,  or  might  become  members  of  the 
Union,  to  be  disposed  of  for  that  purpose.  {635\ 

Although  the  military  rights  constituted  the  primary  claim  upon  the  trust, 
that  claim  was,  accordmg  to  the  intention  d  the  parties,  so  to  be  satisfied 
as  still  to  keep  in  view  the  interests  of  the  Union,  which  were  also  a  vital 
object  of  the  trust.  This  was  only  to  be  efliected,  by  prescribing  the  time 
in  which  the  lands  to  be  appropriated  by  these  claimants,  should  be  sepa- 
rated from  the  general  mass,  so  as  to  enable  the  government  to  apply  the 
residue  to  tlie  general  purposes  of  the  ti-ust.  {635  { 

If  the  right  existed  in  Congress  to  prescribe  a  time  within  which  military 
warrants  should  be  located,  tlie  right  to  annex  conditions  to  its  extension, 
follows  as  a  necessary  con8e(][uence.  {635{ 

If  it  be  conceded  that  the  proviso  in  the  Act  of  2d  March  1807,  was  not  in- 
tended for  the  protection  of  surveys  which  were  in  themselves  absolutely 
void;  it  must  be  admitted  that  it  was  intended  to  protect  those  which  were 
defective,  and  which  might  be  avoided  for  irregularity.  If  this  effect  be 
denied  to  the  proviso,  it  Becomes,  itself,  a  nullity.  |635{ 

Lands  surveyed,  are  under  the  law  as  completely  withdrawn  from  the  com- 
mon mass,  as  lands  patented.  It  cannot  be  said  that  the  prohibition,  that 
''no  location  shall  be  made  on  tracts  of  land  for  which  patents  had  previ- 
ously been  issued,  or  which  had  been  previously  surveyed,"  was  intended 
only  for*  valid  and  rcg^ilar  surveys.  They  did  not  require  leg^lative  aid. 
The  clause  was  introduced  for  the  protection  of  defective  entries  and  sur- 
veys, which  might  be  defeated  by  entries  made  in  quiet  times.  {638 J 

ERROR  to  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Ohio. 

The  plaintiff  brought  an  action  of  ejectment,  in  the  Circuit 
Court  of  Ohio,  to  recover  a  tract  of  land,  situate  in  Adams 
county,  in  the  Virginia  military  district,  und  state  of  Ohio. 
On  the  trial  of  the  cause,  a  bill  of  exceptions  was  tendered  by 
the  plaintiflT,  to  the  opinion  of  the  Court  upon  the  admissibili- 
ty of  certain  testimony,  which  was  offered  by  the  plaintiff,  and 
which  was  r^erted  by  the  Court. 

The  facts  of  the  case,  with  the  matters  which  were  the  sub- 
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ject  of  the  plaintiff's  exceptions,  appear  in  the  opinion  of  the 
Court 

The  case  was  argued  by  Mr.  Leonard  and  Mr.  Hammond, 
for  the  plaintiff  in  error,  and  by  Mr.  Creighton  and  Mr.  Ewing, 
for  the  defendants. 

The  argument  of  the  counsel  of  the  plaintiff  in  error,  was 
principally  upon  these  points: — 

1.  Congress  could  not  rightfully  limit  the  time  within  which 
military  warrants  should  be  located  and  surveyed. 

2.  The  Act  of  Congress,  prohibiting  locations  on  lands  al- 
ready surveyed,  and  declaring  any  patent  which  should  be  is- 
sued on  such  survey  void,  does  not  comprehend  the  survey  in 
this  case. 

Mr.  Leonard  and  Mr.  Hammond,  insisted :  the  proviso  of  the 
Act  of  2d  March  1807,  was  simply  designed  to  protect  voidable 
surveys,  not  those  absolutely  void.  Before  the  statute,  surveys 
made  in  defective  locations,  or  not  executed  in  conformity,  were 
voidable,  but  might  be  carried  into  grant,  and  the  grants  issued 
thereon,  were  without  the  aid  of  the  Act,  appropriations  of  the 
land. 

These  were  the  principal  evils  in  the  country,  demanding 
legislative  interference,  and  led  to  the  enactment  of  the  sta- 
tute. And  this  places  all  voidable  surveys,  which  might  be 
patented,  on  the  same  footing  as  if  they  were  patented,  so  far 
as  to  prevent  subsequent  appropriation,  but  does  not  cover 
with  its  protection,  surveys  on  which  grants  can  never  issue. 

The  authority  of  the  surveyor  to  make  a  survey,  is  derived 
solely  from  the  warrant;  and  surveys  executed  without  war- 
rants, are  void.  This  is  apparent  from  all  the  laws  of  Virgir 
hia  relative  to  the  subject,  and  from  the  common  practice  and 
universal  understanding  of  those  laws,  and  the  decisions  of 
the  Courts.  By  the  Act  of  9th  June  1794,  now  in  force,  no 
patent  can  issue  on  the  defendant's  survey. 

On  the  construction  of  defendants,  the  proviso  will  operate 
•as  a  virtual  repeal  of  that  Act,  and  give  such  validity  to  these 
surveys,  as  to  remove  the  neqessity  of  obtaining  grants;  or 
otherwise,  by  preventing  subsequent  locations,  vest  the  land  in 
the  United  States.  The  latter  construction  would  be  an  in- 
fringement of  the  compact  between  Virgiivia  and  the  United 
States,  and  a  refusal  to  execute  it  in  good  faith. 

If  Congress  can  limit  the  time  within  which  locations  may 
be  made,  they  are  bound  to  execute  the  power  with  the  utmost 
honour,  and  not  apply  a  limitation  to  one  part  of  the  district, . 
without  extending  it  to  all.  Much  less  are  they  authorized,  un- 
der colour  of  limiting  the  time,  to  appropriate  the  land  to  their 
own  use.  None  will  presume  such  ill  faith  in  Congress..  The 
Virginia  troops  acquired  a  right,  and  at  the  price  of  blood,  to 
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copnpensation  in  land,  by  the  express  stipulation  of  that  state. 
Virginia  did  not  cede  the  north-west  territory  to  the  Unioii^ 
until  the  United  States  engaged  to  make  good  the  compensa- 
tion out  of  the  reservation*  The  faith  of  two  sovereigns,  hai 
pledged  the  military  district  to  these  troops. 

The  whole  course  of  the  legislation  of  Congress,  evinces 
that  it  was  not  their  design  to  authorize  locations,  or  surveys^ 
without  military  warrants,  or  for  more  land  than  is  embraced 
in  them.  It  cannot  be  supposed,  that  it  was  the  design  of  the 
proviso  to  protect  surveys  wholly  unauthorized,  on  which 
grants  can  never  issue;  but  to  protect  surveys  that  are  irregu- 
lar, defective,  voidable,  and  which  might  be  patented.  The  Act 
of  Virginia  protecting  old  military  surveys,  is  as  strongly  ex- 
I^ressed  as  the  proviso,  but  has  always  been  held  to  apply  only 
to  those  founded  upon  warrants* 

A  sale  of  land  by  title  bond,  and  location  rfterwards  made, 
dbes  not  vest  the  purchaser  with  title  in  the  warrant  or  entry. 
The  purchaser  reposes  confidence  in  the  vendor,  and  if  this 
confidence  is  misplaced,  the  purchaser,  and  not  the  govern- 
ment, must  sustain  the  loss.  The  purchaser  can  look  to  hb 
bond  for  indemnity.  Massie  was  then  the  proprietor,  and  had 
the  right  to  elecf  either  of  these  locations,  and  by  recording 
a  survey  of  the  earlier,  he  bound  himself,  and  abandoned  the 
latter.  The  taking  out  the  warrant,  and  the  plots  of  survey,  as 
on  a  satisfied  warrant,  is  a  solemn  act  of  abandonment  The 
recorded  survey,  and  not  the.  survey  executed  on  the  ground,  is 
protected  by  the  proviso.  The  recording  a  survey,  after  the  sa- 
tisfied warrant  with  the  plots  of  survey  are  taken  from  th^ 
office,  is  a  void  act  A  new  entry  cannot  be  held  a  withdrawal 
of  one  prior;  or,  if  so,  it  cannot  be  held  a  withdrawal  of  a  sur- 
vey recorded  when  the  plot  is  taken  from  the  office,  and  espe- 
cially when  not  returned,  and  thus  a  survey  of  553  acres, 
made  on  only  403  acres  of  located  warrant,  the  residue  of  th^ 
553  acres  being  surveyed,  recorded,  the  plots  taken  out  of 
the  office,  and  not  returned,  is  not  shielded  by  the  proviso; 

He  cited,  among  other  cases,  Taylor's  Lessee  vs.  Myers,  7 
Wheat.  23.  Kerr  vs.  Watts,  6  Wheat,  550,  Mathie  vs.  Potts,  6 
Cranch,  Taylor  and  another  vs.  Brown,  5  Cranch^  Wilson  vs.  Ma- 
son, 1  Crmch^  Hickman  t;^.  Hoffman,  and  Estill's  Heirs  r^.  Ha- 
ret's  Heirs,  Hardin* s  Reports^  p,  81,82,  ^  SneicTs  printed  KerUuekg 
Decisions.  Johnson  vs.  Buffington,  2  tVash.  Rep*^  Holt's  Heirs 
Hemphile's  Heirs,  3  voL  Ohio  Reports^  and  referred  to 
Swan's  Collection  of  Ohio  Lcend  Lawsj  under  the  head  of  Ftrgi- 
rna  military  lands. 

Mr.  Creighton,  and  Mr.  Ewing,  for  the  defendants  in  error, 
contended. — 

In  the  case  presented*  by  the  record  sad  bill  of  exceptions^ 
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the  counsel  for  the  defendants  insist,  that  they  are  protected  by 
the  proviso  of  the  Act  of  Congress  of  the  2d  March  1807,  en- 
titled an  Act  to  extend  the  time  for  locating  Virginia  military 
warrants,  for  returning  surveys.  Etc. ;  and  subsequent  Acts  of 
Congress  on  the  same  subject,  containing  the  same  proviso; 
and  that  the  patent  obtained  by  the  plaintiff  is  ^^null  and 
void." 

The  United  States,  under  the  deed  of  cession  of  1784,  from 
Virginia,  held  the  Virginia  military  district  in  trust,  for  the 
Virginia  claimants.  The  surplus,  subject  to  sale,  as  qther  lands 
belonging  to  the  United  States. 

In  the  execution  of  these  trusts,  the  Congress  of  the  United 
States,  on  the  23d  of  March  1804,  passed  an  Act  limiting  lo- 
cations in  the  Virginia  military  district  to  three  years,  and  five 
years  to  execute  and  return  surveys. 

The  holders  of  warrants  asked  an  extension  of  the  time. 
When  the  Act  of  the  2d  March  1807  was  passed,  extending: 
the  period  for  making  locations  and  returning  surveys,  the  pro« 
viso  on  which  the  defendants  rely,  was  introduced,  and  has 
been  retained  in  all  the  subsequent  Acts  of  Congress  on  that 
subject. 

The  power  of  Congress  to  limit  the  period  for  making  loca- 
tions and  surveys  in  this  district,  (exercised  since  the  year 
1804,)  heretofore  has  never  been  questioned.  In  the  exercise  of 
an  undoubted  power,  the  object  and  policy  of  the  national  le^ 
gislature  in  the  introduction  of  the  proviso  cannot  be  mistak- 
en, in  excluding  from  location  ^Mand  for  which  patents  had 
previously  been  issued,  or  which  had  been  previously  survey- 
ed." The  survey  claimed  by  the  defendants,  is  a  subsisting 
survey,  which  has  never  been  abandoned  or  withdrawn,  aiid 
comes  expressly  within  the  doctri^ie  laid  down  by  the  Court  in 
the  case  of  Taylor's  lessee  vs.  Myers,  7  Wheat.  23.  "The  pro- 
viso in  the  Act  of  March  2d  1807,  which  annuls  all  locations 
made  on  lands  previously  surveyed,  applies  to  subsisting  pur- 
veys— to  those  in  which  ail  interest  is  claimed."  The  Act 
places  surveys  on  the  same  footing  with  patents,  for  all  the 
purposes  of  defence  in  trials  at  law.  A  patent  is  a  title  from 
Its  date,  and  conclusive  against  all  those  whose  rights  did  not 
commence  previous  to  its  emanation.  Hoofnagle  and  others  v& 
Anderson,  7  Wheat.  212.  In  the  action  of  ejectment  in  Ohio, 
the  parties  are  never  permitted  to  go  behind  the  patent.  The 
same  rule  applies  under  this  Act  to  surveys. 

The  class  of  cases  referred  to,  and  reUed  on  by  the  plain- 
tiff's counsel,  are  cases  in  chancery,  where  it  is  the  appropri- 
ate duty  of  the  Court  to  go  behind  the  patent  or  survey. 

Whether  a  patent  can  be  obtained  by  the  defend^ts  on  their 
survey,  will  be  ^,  question  between  them  and  the  gjovemmenti 
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whenever  the  government  shall  make  provision  to  inquire  into 
the  claim.  It  can  never  be  a  question  between  the  plaintiff  and 
defendants.  It  is  sufficient  for  the  defendants  in  this  contro- 
versy, that  they  Yi2Lye2L9ubn8ting  survey, c/mm^  by  them,  and  that 
the  patent  obtained  by  the  plaintiff  has  been  procured  in  con- 
travention of  the  positive  provisions  of  the  Act,  and  is  null 
and  void." 

If  it  were  admissible  to  go  into  the  inquiry  desired  by  the 
plaintiff,  it  will  be  seen,  that  when  Nathaniel  Massie  sold  the 
land  in  question  to  the  defendants,  and  at  the  time  he  made  the 
entry  and  survey,  he  owned  403  acres,  part  of  Leven  Powell's 
warrant,  and  150  acres,  part  of  Thomas  Goodwin's  warrant, 
niaking  553  acres,  the  precise  quantity  in  the  entry  and  sur- 
vey. 

If  the  objection  to  the  defendants'  title  exists,  as  suggested 
by  th^  plaintiff's  counsel,  the  facts  disclosed  in  the  evidence  of- 
fered by  him,  present  a  case  where  a  Court  of  Equity  would 
give  to  the  defendants  ample  relief. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

This  is  an  ejectment  brought  by  the  plaintiff  in  error,  in  the 
Court  of  tKe  United  States  for  the  seventh  circuit  and  district 
of  Ohio,  to  recover  a  tract  of  land  lying  in  the  military  dis- 
trict. 1 

The  plaintiff  offered,  as  his  title,  a  patent  from  the  govern- 
ment or  the  United  States,  bearing  date  the  10th  of  November 
1824. 

The  defendants  then  introduce^  a  certified  copy  of  an  entry 
and  survey  of  the  lands  in  controversy,  sworn  to  by  Richard 
G.  Anderson,  the  principal  surveyor  of  the  Virginia  military 
district;  the  survey  purporting  to  have  been  made  on  the  10th 
of  October  1796,  and  recorded  on  the  15th  of  April  181S,  found- 
ed on  an  entry,  bearing  date  the  19th  day  of  July  1796,  for  553 
acres  of  land  in  the  name  of  Nathaniel  Massie,  assignee,  num- 
bered 2744,  and  founded  upon  Leven  Powell's  warrant,  for  2000 
acres.  No.  3398,  and  Thomas  Goodwin's  warrant  for  200  acres, 
No.  1930.  It  was  admitted,  that  the  defendants  were  purchas- 
ers from  Massie,  prior  to  the  year  1796;  entered  into  possession 
of  the  premises  under  the  said  purchases,  and  received  a  con- 
veyance from  him,  before  the  year  1812.  It  was  also  admitted, 
that  the  plaintiff's  entry  was  made  on  the  10th  of  June  1824, 
and  his  survey  on  the  20th  of  the  same  month. 

The  defendant  relied  on  this  survey,  and  on  the  proviso  of 
the  Act  passed  the  2d  of  March  1807,  entitled  "  An  Act  to 
extend  the  time  for  locating  Virginia  military  warrants,  &c.'* 
This  Act  annexes  the  following' proviso  to  the  permission  it 
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grants  to  obtain  warrants  for  military  service,  and  to  make  lor 
cations  within  the  military  district  Provided^  that  no  loca- 
tions as  aforesaid,  within  the  aforesaid  mentioned  tract,  shall, 
after  the  passing  of  this  Act,  be  made  on  tracts  of  land  for  which 
patents  had  previously  been  issued,  or  which  had  been  pn'evious- 
ly  surveyed,  and  any  patent  which  may,  nevertheless,  be  obtain- 
ed for  land  located  contrary  to  the  provisions  of  this  section, 
shall  be  considered  as  null  and  voidj' 

To  show  that  the  siirvey  set  up  by  the  defendants  was  not 
protected  by  the  proviso  in  the  Act  of  Congress,  the  plaintiff 
offered  to  prove,  that  the  warrants  on  which  it  was  founded 
were  satisfied  before  that  entry  was  made.  For  this  purpose/ 
he  offered  in  evidence,  two  entries,  ampunt&ng  to  1597  acres, 
on  Powell's  warrant,  made  in  Poweirs  name  tho  30th  of  De- 
cember 1791,  surveyed  by  Massie  on  the  3d  of  January  1792, 
the  survey  recorded  on  the  10th  of  the  same  month;  plots  and 
certificates  taken  from  the  office  by  Massie,  the  11th  of  July 
1795,  and  a  patent  issued  to  him  on  the  19th  September  1799; 
^also  an  entry  for  403  acres,  the  residue  of  Powell's  wart'antf 
made  in  the  name  of  Nathaniel  Massie,  on  the  27th  of  Ji^nua- 
ry  1795,  surveyed  on  the  27th  December  179C,  the  survey  re- 
corded on  the  9th  of  June  1797;  the  plot  and  certificate,  toge- 
ther with  the  warrant  supposed  to.be  satisfied,  taken  out  of  the 
o8ice  by  Massie,  on  the  14th  of  June  1797,  ^nd'a  patent  issued 
to  his  heirs  on  the  3d  of  December  1B14. 

He  also  offered  in  evidence,  an  entry  for  liffej'  acres  made  on 
Thomas  Goodwin's  warrant,  in  the  name' of  John  Walker,  as- 
signee, the  17th  of  Septemi>er  1795,  surveyed  the  30th  of 
March  1820,  and  patented  on  the  19th  of  November  1825;  also 
All  entry  for  150  acres,  the  residue  of  the  said  warrant,  made 
on  the  l6ih  of  June  1795,  in  the  name  of  the  said  Massie,  sur- 
veyed on  the  lat  of  July  in  the  same  year;  survey  recorded  the 
10th  of  the  same  month,  and  a  patent  issued  to  Massie  on  the 
15th  of  February  1800. 

The  plaintiff  also  offered  the  deposition  of  Richard  C.  An- 
derson, the  principal  surveyor,  who  deposed,  that  the  survey 
of  553  acres,  which  was  givjen  in  evidence  by  the  defendants, 
was  illegally  made,  and  admitted  by  him  ignorantly  and  im- 
properly, to  record;  and  that  he  had  marked  the  same  on  the 
record  of  his  office,  "error;"  but  he  does  not  state  the  time 
when  this  mark  was  made.  lie  adds,  that  he  had  refused  to 
grant  a  plot,  and  certificate  of  sfirvey,  being  of  opinion  that 
the  whole  of  the  warrants  had  been  previously  satisfied. 

The  defendants  moved  the  Court  to  reject  the  authenticated 
copies,  and  testimony  aforesaid,  as  inadmissible  evidence; 
which  motion  was  granted  by  the  Court,  upon  the  ground  that 
the  Act  of  Congress  confirmed  the  survey  of  the  defendants, 
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and  annulled  ilie  plaintiiF's  patent    An  exception  was  taken 
to  this  opinion.    A  verdict  and  judgment'  having  been  ^ven 
for  the  defendants,  the  plaintiffhas  brought  the.  cause  into  this 
Court  by  writ  of  error. 

Two  points  have  been  made  by  the  counsel  for  the  plaintiff. 
They  contend— 

1.  That  Congress  could  not,  rightfully,  limit  the  time  ^rithin 
which  military  warrants  should  be  located  and  surveyed. 

2.  That  the  Act  of  Congress,  prohibiting  locations  on  lands 
already  surveyed,  and  declaring  any  patent  which  should  be 
issued  on  such  survey  void,  docs  not  comprehend  the  survey  in 
this  case. 

The  first  point  tobe<:onsidered,  is  the  objection  to  the  limit- 
ation of  time  prescribed  by  Congress;  within  which  the  mili- 
tary warrants  granted  by  Virginia  should  be  located.  The 
plaintiff  contends  that  no  limitation  can  t>e  fixed. 

In 'the  October  session  of  1783,  the  legislature  of  Virginia 
(>assed  an  Act  ceding  to  Congress  the  territory  claimed  by  that 
state,  lyingnorth-west  of  the  river  Ohio,  under  certain  reserva- 
tions and  conditions,  in  the  .Act  mentioned.  One  of  these  was, 

That  in  case  the  quantity  of  good  land  on  the  south-east  sid^ 
of  the  Ohio,  upon  the  waters  of  the  Cumberland  river,  and  be- 
tween the  Green  river  and  Tennessee,  which  has  been  reservt^ 
by  law  for  the.  Virginia  troops^  on  the  continental  establish- 
ment, should,  from  the  North  Carolina  line  bearing  in  farther 
upon  the  Cumjberland  llinds  than  was  expected,  prove  insuffi- 
cient for  their  lega^  bountieiB;  .the  deficieYicy  should  be  made 
up  to  the  said  troops  in  good  lands  to  be  laid  off  between  the 
rivers  Scioto  and  Little  Miami,  on  the  north-west  side  of  the 
river  Ohio,  in  such  proportions  as  have  been  engaged  to  thcffi 
by  the  laws  of  Virginia." 

This  is  not  a  reservation  of  the  whole  tract  of  country  lying 
between  the  rivers  Scioto  and  Little  MiamL  It  is  a  reservatioa 
of  only  so  much  of  it,  as  may  be  necessary  to  make  up  the  dei 
ficiency  of  good  lands  in  the  country  set  apart  for  the  officers 
and  soldiers  of  the  Virginia  line,  on  the  continental  establish- 
ment, on  the  south-east  side  of  the  Ohio.  The  reservation  is 
made  in  terms  which  indicate  some  doubt  respiting  the  exist- 
ence of  the  deficiency,  and  an  opinion  that  it  will  hot  be  very 
considerable.  Subsequent  resolutions  of  the  Virginia  legisla^ 
ture,  have  added  very  much,  to  the  amount  of  these  bounties. 
The  residue  of  the  lands  are  ceded  to  the  United  States,  for  the 
benefit  of  the  said  states,  ^Uo  be  considered  as  a  common  fund 
for  the  use  and  benefit  of  such  of  the  United  States,  as  have 
become,  or  shall  become,  members  of  the  confederation  or  fe- 
deral alliance  of  the  said  states,  Virginia  inclusive,  according 
to  their  usual  respective  proportions  in  the  general  charge  aia 
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eiLpenditure ;  and  shall  be  faithfully,  and  bona  Jide^  disposed  of 
for  that  purpose,  and  for  no  other  use  or  purpose  whatever." 

The  government  of  the  United  States  then  received  this  ter- 
ritory in  trust,  not  only  for  the  Virginia  troops  on  the  conti- ' 
nentai  establishment,  but  also  for  the  use  and  benefit  of  the  mem- 
bers of  the  confederation;  and  this  trust  is  to  be  executed  by  a 
faithful  and  bona fidt^*  disposition  of  the  land,  for  that  purpose. 

We  cannot  take  a  retrospective  view  of  the  then  situation  of 
the  United  States,  without  perceiving  the  importance  which 
must  have  been  attach^  to  this  part  of  the  trusts  A  heavy  fo- 
reign and  domestic  debt,  part  of  the  price  paid  for  indepen- 
dence, pressed  upon  the  government;  and  the  vacant  lands 
constituted  the  only  certain  fund  for  its  discharge.  Although, 
then,  the  military  rights  constituted  the  primary  claim  on  the 
trust,  that  claim  was,  according  to  the  intention  of  the  parties, 
so  to  be  satisfied  as  still  to  keep  in  view  that  other  object 
which  was  also  of  vital  interest.  This  was  to  be  effected  only, 
by  prescribing  the  time  within  which  the  lands  to  be  appro- 
priated by  these  claimants,  should  be  separated  from  the  gene* 
ral  mass,  so  as  to  enable  the  government  to  apply  the  residue, 
which  it  was  then  supposed  would  be  considerable,  to  the  other 

Surposes  of  the  trust.  The  time  ought  certainly  to  be  liberal, 
ut  unless  some  time  might  be  prescribed,  the  other  purposes 
of  the  trust  would  be  totally  defeated ;  and  the  surplus  land  re- 
main a  wilderness. 

This  reasonable,  and,  wq  think,  necessary,  construction,  has 
met  with  general  acquiescence.  Congress  has  acted  upon  it, 
and  has  acted  in  such  a  manner  as  not  to  excite  complaints, 
either  in  the  state  of  Virginia,  or  the  holders  of  military  war- 
rants. 

If  the  right  existed  to  prescribe  a  time  within  which  mili- 
tary warrants  should  be  located,  the  right  to  annex  conditions 
to  its  extension  follows  as  a  necessary  consequence.  The  con- 
dition annexed  by  Congress  has  been  calculated  for  the  sole 
purpose  of  preserving 4he  peace  and  quiet  of  the  inhabitants, 
by  securing  titles  previously  acquired.  We  arc  to  inquire, 
whether  the  case  of  the  defendants  is  within  it. 

2.  It  has  been  contended,  that  tHc  prohibition  in  the  Act  of 
the  Sd  of  March  1807,  to  make  locations  on  lands  which  had 
been  previously  surveyed,  does  not  extend  to  the  survcV  of  the 
defendants,  because  that  survey  was  made  on  warrants  which 
had  been  previously  satisfied.  The  word  survey,'*  as  used  in 
the  law,  is  not  satisfied  by  the  mere  circumstance  that  a  chain 
has  followed  a  compass  round  a  particular  piece  of  grouAd ; 
but  requires  that  it  should  be  made  in  virtue  of  a  warrant  for 
the  purpose  of  appropriating  land,  to  which  the  holder  of  that 
warrant  is  entitled  by  law.  The  warrant  can  be  an  authority 
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for  surveyiAg  and  appropriating  so  much  laud  only,  a!>  it  pro- 
fesses to  grant;  and  this  necessary  limitation,  could  il  require 
.confirmation,  is  confirmed  by  the  Act  of  the  9th  of  June  1794, 
which  regulates  the  manner  of  issuing  patents  on  surveys  for 
less  than  the  whole  quantity  of  land  -specified  in  the  warrant. 
That  Act  contains  a  proviso,  **That  no  letters  patent  shall  be 
issued  for  a  greater  quantity  of  land  than  shall  appear  to  remain 
due  on  such  warrants.*'  As  patents  had  issued  for  the  whole  quan- 
tity of  land  specified  in'the  warrants  on  which  the  survey  of  the 
defendants  professes  to  he  founded,  previous  to  the  entry  of  the 
plaintiff,  no  patent  could  a(  that  time  have  been  obtained  by 
the  defendants;  and  therefore,  the  saving  in  the  statute  could 
not  hav6  been  intended  for  their  survey. 

The  Court  has  felt  the  vveight  of  this  argument,  and  has 
bestowed  upon  it  the  most  deliberate  consideration. 

The  Act  of  the  23d  of  March  1804,  is  the  first  Act  which 
prescribes  the  time  within  which  the' holders  of  military  war- 
rat^ts'shall  make  their  locations  and  surveys.  That  Act  requires 
that  the  locations  shall  be  made'  \¥ithin  three  years  from  its 
passage.  On  the  2d  of  March  1807,  the  first  Act  was  passed 
giving  a  farther  time  of  three  years  for  making  locations,  and 
of  five  years  for  returning  surveys.  This  Act  contains  the  pro- 
viso of  which  the  defendants  claim  the  benefit.  In  every  Act 
which  has  been  since  j^assed,-  prolonging  the  time  for  making 
entries  and  returning  surveys  on  military  warrants,  the  same 
proviso  has  been  introduced.  It  was  enacted  in  March  1807, 
and  has  Continued  in  force  ever  since.  It  constitutes  a  liroita^ 
tion  to  the  right  given  by  all  subsequent  laws,  to  locate  and 
survey  military  warrants. 

If  it  be  conceded,  that  this  proviso  was  not  intended  for  the 
protection  of  surveys  wfoch  were  in  themselves  absolutely  yok^ 
it  must  be  admitted  that  it  was  intended  to  protect  those  whlck 
were  defective,  and  which  might  be  avoided  for  irreguliuitj-. 
If  this  effect  be  denied  to  the  ,pi*ovi8o,  it  becomes  i^lf  a  ni* 
lity.  We  must  therefore  inquire,  to  which  class  the  survey  of 
the  defendants  belongs. 

.  Nathaniel  Massie  was  probably  the  proprietor  of  JLeven  Pow- 
ell's whole  warrant  of  2000  acres,  certamly  of  40S  icrcs  part 
thereof,  when  he  made  the  entry  under  which  the  defendants 
claim.  He  was  also  the  proprietor  of  150  acres,  part  of  Tho- 
mas Goodwin's  warrant  We  say  he  was  at  that  time  the  pro- 
prietor of  those  warrants,  because  he  made  an  entry  for  403 
acres,  part  of  Powell's  warrant,  in  his  own  name,  on  the  27th 
of  January  1795,  and  an  entry  for  150  acres,  part  of  Goodwin's 
warrant,  in  his  own  name,  on  the  16th  of  June  1795;.  both 
which  entries  were  afterwards  surveyed  and  patented  for  him- 
s(rlf  and  his  heirs.  These  two  entries  amount  to  553  acres, 
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quantity  for  which  the  entry  sold  to  the  defendants  was  made. 
Being  thus  the  proprietor  9f  both  these  entries,  and  of  the  war- 
rants on  which  they  were  founded,  he  makes  an  entry  in  his 
own  name,  on  the  19th  July  1796,  for  the  same  quantity  of  553 
acres.  This  last  entry,  the  warrants  being  satisfied  if  the  pre- 
vious entries  remained  in  force,  wa3  inconsistent  with  the  twa 
preceding  entries.  It  ought  not  to  have  been  made  by  him  nor 
allowed  by  the  principal  surveyor,  unless  those  preceding  en- 
tries were  withdrawn.  According  to  the  usage  of  the  office,  as 
stated  in  Taylor's  Lessee  vs.  Myers,  7  Wheat.  23,  Massie  had 
the  power  to  withdraw  them.  Had  he  expressed  to  the  Survey- 
or General  his  wish  to  withdraw  them,  and  to  re-enter  the 
warrants,  his  wish  would  not  have  been  opposed.  But,  with- 
out expressing  this  wish,  so  far  as  the  case  shows,  he  made  the 
entry  in  question.  This  act  was  lawful  if  the  two  preceding 
^-  entries  were  removed;  unlawful  if  they  stood.    The  officers  of 

the  government  did  their  duty,  if  this  entry  displaced  the  two 
which  preceded  it;  but  violated  their  duty,  if  it  had  not  this  ef- 
fect. Unquestionably,  in  an  office  regularly  kept,  the  with- 
drawal of  an  entry  ought  to  appear  upon  the  record;  but  hud 
this  office  been  regularly  kept,  the  last  entry  could  not  have  been 
allowed,  unless  accompanied-  by  a  withdrawal  of  those  which 
were  inconsistent  with  it. 

■  Had  Nathaniel  Massie  transferred  his  right  to  the  two  last 
preceding  entries,  previous  to  the  time  of  making  this  for  the 
defendants,  so  that  the  contest  was  between  purchasers;  the 
prior  entries  could  not  h^ve  bee'n  affected  by  his  sut>sequ(:ht 
act.  But  he  had  not  transferred  his  right  to  them ;  the  con- 
test, had  one  arisen,  would  not  have  been  between  purchasers, 
but  between  a  purchaser,  and  the  wrongdoer  himself.  Can  it 
be  doubted  how  such  a  controversy  would  have  terminated  ? 
Nathaniel  Massie,  being  the  proprietor  of  553  acres  of  milita- 
ry land  warrants,  enters  them  on  lands  which  they  might  law- 
fully appropriate;  afterwards,  possessing  a  perfect  right  to  can- 
cel this  entry,  and  locate  the  warraius  elsewhere,  he  does  locate 
them  elsewhere,  and  sells  this  location  to  a  purchaser  for  a  va- 
luable consideration,  without  notice.  It  cannot,  we  think,  be 
doubted  that  a  Court  of  lilquity  would  at  any  time,  while  Mas- 
sie remained  the'  owner  of  the  prior  entries,  relieve  such  pur- 
chaser, by  annulling  the  entries  which  obstructed  the  title  of  the 
purchaser;  or  decreeing  that  Massie  should  withdraw  them,  or 
enjoining  him  from  carrying  them  into  grant.  Had  the  plot  and 
certificate  of  survey,  with  the  accompanying  vouchers  retiuircd 
by  law,  been  presented  by  the  defendants,  previous  to  the  pro- 
ceedings taken  by  Massie  to  obtain  patents  for  himself,  a  grant 
would  have  issued  to  the  defendants.  Their  survey  then,  was 
ttot  an  absolute  nullity.  It  might  have  been  supported  in  a 
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Court  of  Equity;  and  had  the  defendants,  instea!l  of  trusting, 
as  they  probably  did,  to  Massie  for  a  title,  been  diligent  in  the 
pursuit  of  it  themselves,  they  might,  perhaps,  have  obtained 
on^  from  the  United  States. 

This  was  not  a  fictitious,  but  an  actual  survey,  made  as  earif 
as  the  year  17d6,  by  a  regular  officer,  for  one  owning  the  warrants 
on  which  the  entry  purports  to  be  made,  and  havingat  the  timet 
full  power  to  .give  complete  validity  both  to  the.  entry  and  swr- 
*vey.  No  circumstance,  attended  them  which  could  enable  a 
purchaser  to  detect  the  latent' defect.  Tl)e»survey  having  every 
appearance  of  fairness  and  validity  given  to  it  by  the  regalar 
officers  of  the  government,  is  sold,  at  least  as  early  as  the  vear 
1796,  to  persons  who  take  possession  of  it,  and  have  retamed 
possession  ever  since.  \Vhy  should  not  the  proviso  in  the  Act 
pf  Congress  apply  to  the  case^  The  words  taken  literally,  cer- 
tainly apply  to  it.  No  locations  shall  be  made  on  tracts  of  land 
for  which  patents  had  previously^en  issued;  or  which  had  beeo 
previously  surveyed."  Had  a  patent  been  p^viously  issued' 
on  this  very  survey,  this  contest  could  never  have  arisen.  Does 
the  language  of  the  clajuse  furnish  any  distinction*  between  the 
patent  and  the  survey  ?  If  it  be  a  survey,  there  is  none.  Lands 
surveyed  are  as  completely  withdrawn,'  as  lands  patented  from 
3ubscquent  location. 

It  cannot  be  said,  tK^t  the  prohibition  was  intended  only  for 
valid  and  regular  sui'X'eys.  They  did  not  require  legislative 
aid.  It  was  known  that  the  military  district  abounded  with 
d)efective  entries  and  surveys,  which  m;ght  be  defeated  by  en- 
tries made  in  more  quiet  times,  with  better  knowledge  of  the 
requisites  of  law.  .  This  clause  was  introduced  for  their  pro- 
tection. It  was,  most  trjily,  an  enactment  of  repose.  A  su^ 
vey  made  by  the  proper  officer,  professing  to  be  made  on  real 
warr^ints,  bearing  upon  its  face  every  mark  of  regularity  and 
validity,  presented  a  barrier  to  the  approach  of  the  location, 
which  he  was  not  permitted  to  pass;  which  he  was  not  at  liber- 
ty to  examine.  Had  the  survey  been  made  on  land  not  previ- 
ously located,  it  would  hafe  been  a3  destitute  of  validity  as  it 
is  now  supposed  to  be.  Yet  it  is  admitted,  that  though  it  should 
not.  cover  one  foot  of  the  location,  the  land  surveyed  could  not 
be  appropriated  by  a  subsequent  locator.  The  illegality  of 
the  survey  would  not  have  been  examinable  by  him. 

.We  cannot  draw  the  distinction  between  such  a  case  and 
this.  Congress  does  not  appear  to  have  drawn  it.  They  are 
both  surveys  made  by  the  regular  officers  on  military  war- 
rants. 

It  may  be,  that  the  defendants  may  never  be  able  to  perfect 
their  title.  The  land  may  be  yfet  subject  to  the  disposition  of 
Congress.   It  is  enough  for  the  present  case  to  say,  that  as  we 
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understand  the  Act  of  Congress,  it  was  not  liable .  to  Ideation 
when  the  plaintiff's  entry  was  made. 

We  have  not  noticed  the  testimony  of  the  principal  surveyor, 
because  we  do  not  think  it  af&cts  the  case.  The  word  "  error" 
was  written  on  the  face  of  the  ^lot,  we  know  not  when;  cer- 
tainly after  it  was  recorded,  and  after  the  certificate  exhibited 
by  the  defendant  at  the  trial  had  been  gpiyeh.  It  manifests  his 
opinion  that  he  acted  improperly  in  admitting  the  survey*  to 
record,  but  that  opinion  cannot  affect  the  case.  The  great  ori- 
\ginal  impropriety  was  in  omitting  to  require  that  the  previous 
entries  made  in  the  name  of  Massie,  should  be  withdrawni;  exi 
pressly,  when  this  entry  was  made. 

This  case  is  not,  we  think,  like  Taylor's  Lessee  vs.  Meyers,  . 
reported  in  7  Wheat.  23.  In  tliat  case  the  oWner  had  openly 
abandoned  his  location  and  survey,  and  had  placed  his  warrant 
on  other  land. .  In  such  c^e,  the  land  wa^  universally  consi- 
dered as  returning  to  the  mass  of  vacant  land,  and  becoming, 
like  other  vacant  land,  subject  to  appropriation.  A  person  hav.- 
ing  no  interest  in  the  original  survey,  attempted  to  set  it  up 
against  a  subsequent  locator,  under  the  proviso  in  the  Act  of 
Congress  which  has  b^en  stated.  The  Court  said,  the  pro- 
viso of  that  Act,  which  annuls  all  locations  made  on  lands  pre- 
viously surveyed,  applies  to  subsistiig  surveys;  to  thosie  in 
which  an  interest  is  claimed,  not  to  those  which  have  been 
abandoned,  and  in  which  no  person  has.  an  interest."  This 
survey  has  not  been  abandoned  by  any  persoti  having  title  to 
it,  and  the  defendants  still  have  an  interest  in  it. 

We  think  there  is  no  erroi*  in  the  decree,  and  that  it  Oujjrht 
to  bo  affirmed.  ' .  , ' 
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Robert  Barry,  Appellant,  vs.  Griffith  Coo^bk,  Appellee. 

The  statute  of  imids  in  Maryland  requhes  written  evidence  of  the  oontraet, 
or  a  Court  cannot  decree  performance.  The  words  of  the  statute  are  "  an* 
.  less  the  a^eement  upon  which  sucli  actkm  shall  be  brought,  or  some 
mcmoranduin  or  note  thereof,  shall  be  in  writing  «?ned  by  the  psi^  to 
be  charged  there witb^  or  by  some  other  penon  by  him  thereto  UwniUy 
authorised."  5 650 J.  . 

*A  note  or  memorandum  in  writing  qf  the  agreement  between  pMtiet,  is  suP 
iicient  under  the  statute  of  frauds  ^  Ma^land ;  and  in  order  to  obtain  spe- 
cific pcrTormanee  in  equity,  th^  note  in  writing  must  be  sufficient  to  main- 
tain an  action  at  law.  The  form  is  not  regarded,  or  the  place  of  signatme^ 
provided  it  be  in  the  handwriting  of  the  party,  or  his  ag^t,  and  fbmidi 
evidence  of  a  comj^te  and  practicable  ^agreemenU  A  Court  of  Equity 
will  supply  no  more  than  the  ordinary  incidents  to  such  mn  agreement; 
such  as  the  ingredients  of  a  complete  transfer,  usoal  coveinnfs,  te. 

{esoi 

An  examination  of  the  cases  will  show  that  Courts  of  Equity  are  not  particu- 
lar, with  regard  tp  the  direct  and  immediate  purpose  for  wliidh  the  wri^ 
ten  evidence  of  the  contract  was  created.  It  is  written  evidence  which  tile 
statute  requires ;  and  a  note  or  fetter,  and  even  in  one  c«ae  a  letter,  the 
object  of  which  was  to  annul  the  contract,  on  a  g^und  really  not  unre^ 
Bonable,  was  held  to  bring'a  case  within  the  provisions  of  the  statute. 

'  mi 

¥^liere,  in  an  account  stated  by  the  parties,  in  the  handwriting  of  the  de- 
.  fendant,  his  nanvo  being  wriften  by  him  at  the  head  of  the  account,  a  ba- 
lance was  acknowledged  to  be  due  by  him  to  the  complainant  in  the  bil 
for  a  specific  performance,  there  was  the  following  creoit ;  **  By  mypm^ 
chase  of  your  half,  E,  B.  wharf^d  premises  this  d6sj(  agreed  upon  betwoM 
us,  $7578  63  ;^  it  was  held  to  be  a  sufficient  memorandoni  in  writing  tin- 

.  der  tlie  statute  of  frauds  of  Maryland,  upon  wliich  the  Court  could  deciee 
a  specific  performance  of  the  ssde  of  the  estate  referred  to  ;  .other  matteis 
appearingm 'evidence,  and  by  the  admissions  of  the  defeodiantin  his  an- 
swer, to  show,  {he  particular  property  designated  by  **your  ^  E.  B.  whmf 
^nd premises"  {651 1  ^ 

THIS  was  an  appeal  from  a  decrefe  in  equity,  of  the  Circuit 
Court  for  the  county  of  Washington,  against  Robert  Barry  the 
appellant)  upon  a  bill  filed  by  Griffith  Coombe,  for  the  specific 
execration  of  a  contract  for  the  sale  of  real  estate  in  the  city  of 
AVashington,  and  for  the  payment  of  the  balance  of  an  account, 
.which  it  was  alleged  had  been  settled  and  agreed  upon  by  the 
parties. 

The  material  charges  in  the  bill,  and  which  were  brought 
into  the  consideration  of  the  Court,  by  the  counsel  in  argument, 
wei-ejthat  various  transactions,  commencing  in  1815,  had  ta- 
ken place  betw/;en  the  complainant  and  the  defendant,  who  ihcm 
resided  in  Baltimoi'e,  toge.ther  with  a  certain  James  D.  Barry 
of  the  city  of  Washington,  as  joint  proprietors  of  a  tanyardf 
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in  which  the  business  of  tanning  and  selling  leather  was  car* 
ried  on;  in  the  course  of  which,  the  concern  became  largely  in- 
debted to  the  complainant,  and  to  other  persons;  for  the  pay* 
ment  of  which  securities  had  been  given.  Afterwards,  in  1821, 
the  partnership  between  the  defendant  and  James  D.  Barry, 
was  dissolved,  and  the  whole,  of  the  fitock  in  trade  became  the 
property  of  the  defendant ;  who  afterwards  continued  the  busi- 
ness on  his  own  account. 

That  about  the  18th  of  May  1818,  the  complainant  and  the 
defendant  purchased  an  estate  on  the  Eastern  Branch  of  the  Po- 
tomac in  the  city  of  Washington,  upon  which  were  erected  a 
dwelling  house,  warehouse,  and  wharf,  and  which  was  held  by 
the  complainant  and  the  defendant  as  tenants  in  common.  Large 
expenditures  were  made  by  the  complainant  for  the  repairs  of 
the  property,  and  the  defendant  was  considerably  indebted  to 
the  complainant  for  his  proportion  and  share  of  the  same. 

The  bill  further  charged,  that,  about  September  1820,  a  set^ 
tiement  of  all  accounts  took  place  between  the  parties,  upon 
which  the  defendant  was  found  in  arrears,  and  admitted  him* 
self  to  be  indebted  to  the  com'plainant,  a  stated  balance  of 
9,078  dollars  33  cents;  end  for  the  purpose  of  liquidating  and 
discharging  the  baFance,  so  due  by  the  defendant,  a  bargain 
was  then  concluded  for  the  sale  of  the  defendant's  moiety  of 
the  said  premises,  on  the  Eastern  Branch,  so  held  by  them 
in  common;  for  which  the- complainant  agreed  to  allow  him 
the  price  of  7,578  dollars  63  cents,  to  be  passed  to  his  credit^ 
in  account  against  the  stated  balance ;  the  balance  of  1,500  dol- 
lars still  remaining  due,  the  defendant  agreed  to  pay  with  in- 
terest in  instalments,  in  one,  two,  and  three  years,  and  to  give 
his  promissory  notes  for  the  same ;  in  consideration  of  which 
agreement,  on  the  part  of  the  defendant,  the  complainant 
agreed  to  discharge  the  parties  who  had  been  concerned  in  the 
tanyard,  from  the  debt  due  to  him,  on  account  of  certain  en- 
dorsements; and  to  reliquish  to  the  defendant  his  interest  in,  and 
lien  upon,  leather  which  he  held.  Whereupon  the  drfendant  im- 
mediately  drew  up^  in  his  oton  handwritings  a  statement  of  the 
said  settlement^  bargcnn^  and  agreement^  in  the  form  of  an  ac- 
count between  himself  as  debtor^  and  the  complainant  as  creditor^ 
signed  at  the  beginning  with  the  defendant's  name  in  his  awn 
handwritings  and  at  tfu  foot  with  the  complainant's  name  in  htb 
handwriting:  in  which  written  statement,  are  set  down  the 
heads  of  the  several  accounts  upon  which  the  said  balance  of 
9,078  dollars  63  cents,  was  ascertained  against  the  defendant 
as  aforesaid;  the  credit  and  deduction  of  the  purchase  money, 
agreed  to  be  allowed  the  complainant  for  the  defendant's  moiety 
of  the  said  estate  and  premises  on  theJEastehi  Branch,  as  afore- 
said, described  in  said  statement  as  ^  your  [meaning  the  d^- 
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fendatit's]  i  E.  [meanhig  Eastern  Branch]  wharf  and  pre- 
jhises;*'  and  expressly  stated  as  purchased  by  the  complainant 
on  the  day  of  the  date  of  said  paper,  with  an  express  refer- 
ence t&  the  said  agreement  between  the  complainant  and  the 
defendant;  and  lastly,  the  said  balance  of  1,500  dollars,  remain- 
ing due  after  deducting  the  -credit  for  the  said  purchase  mo- 
9ey  as  aforesaid,  payable  by  instalments  as  aforesaid. 

The  statement  of  the  account,  alleged  to  have  been  so  drawi^ 
up,  was  as  follows  >— 

**  Washing^  9frth  Sept.  1820. 
**  Robert  Barry,  To  G.  Coombe,  Dr. 

To  amount  of  J.  D.  Barry's  notes  td^en  up  by  me,  and  secured 
by  him  in  tanyard-stock,  and  leather,  per  bill 
dated  27th  Dec.  1819,   -      -      -      »4,209  00 
Interest  on  do.  to  this  day — ^9  Mos.    -       184  40 

 84,393  40 

•*  To  bin  of  leather  sent  you  in  June,  1819,'  82,846  50 
"  Interest  to  this  date-^15  Mos.   -  216  65 


3^063  15 


•*  To  balance  due  on  tanyard-books,  (E.  E.)  284  25 

•*  To  carl  of  hay  for  tanyard,       -      -  .  37  37 

To  balance  due  for  supplies  to  tanyard, 

per  account  fumbhed  you,       -  /  .152  64     474  26 


♦*  To  i  expenses  of  repairs  on  house  and 

wharf,  E.  Branch,    -       -       -      -  1,145  4987,930  81 

*«  Interest,  9  Mos.       -      -      .      .  5152   1,197  01 

"Cr.  .  89,127  82 
**  By  4  rent  and  wharfage,  &c.  of  sundrys, 

to  this  day  on  E.  B.  wharf,      -      -  -      -          49 19 


89,07863 

"  Bymypurchaseofym^r  4         wharf  and  premses^l 
,  im  day  as  agreed  on  between  us,  j  • 

"  Balance  due  G.  Coombe,  fift^n  hundred  dollars,  8  1,500  00 
"  Payable  in  one,  two  and  three  years,  with'  interest. 

(Signed,)        CJ.  COOMBE." 

The  bill  charged,  that  this  paper,  each  party  having  a  copy, 
was,  for  the  purposes  of  mutual  security,  delivered  to  Daniel 
Carroll,  Esq.  of  Duddington,  who  was  a  creditor  of  the  part- 
nership. 

It  was  further  alleged,  that  the  complainant  went  on  to  do 
and  perform  all  tl^at  he  had  assumed  and  undertaken  under 
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the  a^eement  and  settlement-;  that  he  took  possession  of  the 
premises  on  the  Eastern  Branch,  and  has  laid  out  ^d  expended 
large  sums  of  money  in  the  repairs  and  improvements  thereof; 
and  that  although  he  has  repeatedly  made  efforts  to  obtain 
from  the  defendant,  a  conveyance  of  the  property,  so  agreed  to' 
be  conveyed  to  him  by  the  defendant,  it  has  not  b^en  made. 

The  bill  then  prays  the  specific  relief  to  which  the  complain- 
ant alleges  himself  entitled  in  equity,  under  the  contract;  and 
the  benefit  of  such  a  recovery,,  as  he  might  have  at  law,  by  at- 
tachment or  otherwise,  for  the  debt:  due  to  him  as  stated  in  the 
account. 

Among  the  documents  contained  in  the  record,  is  the  follow- 
ing letter  from  the  complainant,  to  the  defendant,  and  which 
by  the  affidavit  of  John  P.  Ingle,  was  proved  to  have  be^n  deli- 
vered to  the  defendant  on  the  5ih  of  April  1822. 

Woihington  City^  March  26,  1822. 

Mr.  Robert  Barht. 

Sir — It  is  now  time  that  I  should  have  your  final  answer, 
whether  you  will  execute  the  contract  made  between  us  in  pre- 
sence of  Mr.  Carroll,  for  the  conveyance  of  your  moiety  ofthe 
house,  wharf,  and  premises  oh  the  Eastern  Branch,  and  for 
the  payment  and  security  of  the  balance  due  me  in  money. 
For  this  purpose  I  have  authorized  Mr.  John  P.  Ingle  to  call 
on  you  in  my  name,  and  receive  your  conveyance,  a  form  o'f 
which  he  will  present  vou,  which  yOu  will  please  execute,  and 
acknowledge  In  due  torm',  so  as  to  make  it  effectual  here. 
Please  also  pay  to  Mr.  Ingle  the  Instalment  of  S500,  due  jn 
September  last,  With  interest  from  27th  September  1820L 
Please  also  to  execute  and  deliver  to  Mr.  Ingle  .your  two  notes 
for  the  other  instalments,  drafts  of  which  he  will  present  you* 

I  also  require  of  yo\i  the  surrender  of  J.  D.- Barry's  draft, 
endorsed  by  me  for  glOOO,  which  had  been  discounted  in  the 
Bank  of  Washington,  and  which  you  promised  to  take  up  and 
release  me  from.  I  must  notify  you,  that  if  you  persist  m  re- 
fusing to  comply  with  the  terms  of  your  contract,  according  to 
your  pledged  faith  in  presence  of  the  respectable  witness  above 
mentioned,  I  shall  hold  you  accountable  in  money,  for  the  whole 
balance  due  me  according  to  our  settlement,  and  shall  merely 
hold  the  house,  wharf,  &c.  which  you  were  to  have  conveyed 
to  mei  as  collateral  security  for  the  entire  balance  ascertained 
by  that  settlement,  and  foi^  the  expenses  since  laid  out  in  re- 
pairs and  improvements  of  the  same,  under  the  faith  of  your 
contract 

Respectfully,  y6ur  obedient  servant, 

QjUFPlTH  CaOMBE. 
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The  defendant,  Robert  Barry,  denies  in  his  answer,  the  lia- 
bilities t6  w)iich,  by  the  hill  of  the  complainant,  he  is  said 
have  been  under  as  connected' with  the  tanyard,  and  the  con- 
cem^with  Jan^es  D.  Barry;  and,  after  stating  other  matters, 
not  necessary  to  be  inserted,  admits^  in  the  language  of  the 
answer,  that  in  the  year  1820,  he  had  a  (conversation  with  the 
complainant  about  settling  their  accounts,  including  the 
debt  all4^ged  to  have  been  secured  by  the  pretended  bill  of  sale 
aforesaid,  and  the  toniplainant  then  proposed  to  purchase  from  this 
.  drfendant^  his  tmdividea  inoiety^f  the  lots  and  wharf  aforesud^  and 
that  the  amount  of  purchase  money  should  be  considered  as  a 
payment  to  the  cbmplaitiant,  in  part  of  the  amount  tehithhe 
then  alleged  was  owing 'to  him;  otm  the  defendant,  at  the  request 
the  comphtinantf  who  alleged  the  badness  of  his  handwriting 
as  an  excuse  for  making  that  request,  copied  from  a  written  me- 
tnorandum  furnished  by  the  complairumtj  the  statement  of  the 
account  referred  to,  in  which  the  defendant's  name  was  writ- 
ten by  him,  only  for  the  purpose  of  stating  bim  as  debtor  to  the 
complainant,  in  comfdiance  udth  his  requesty  not  as  signing  any 
contract  or  agreement.  And  that  the  said  statement  so  written 
by  hinv)  at  the  instance  and.  request  of  the  complainant,  bnng 
iigned  bv  him,  was  delivered  ,to  tliis  defendant,  for  the  purpose 
of  consiaering  whether^  after  due  exarninatigny  he  wotdd  assent  to 
the  term»  therein  proposed^  and  was  mt  deposited  in  the  hands  of 
Daniel  Carroll,  as  the  complainant  alleges. .  For  this  dependant  de- 
dares,  that  he  did  not  thfn  assent  to  the^  correctness  ^  the  severd 
charges  and  estimates  in  the  said  statement,  although  he  expressed 
his  uHllingness  to  seU  his  undivided  moiety  of  the  send  whtofmii 
premises  Tar  the  pric^  proposed  by  the  complainant,  if  this  drfendr 
ant  shoim  be  satisfied,  on  examination^  that  he  wotud  actuaay  re- 
ceive a  compensation  fully  equal  in  value  to  the  said price;  znd 
therefore  the  said  statement  was  delivered  to  this  defendant,  ybr 
the,  ptirpose  of  examination  and  consideration  as  cforesatd,  and 
-has  always  s\nce  been,  and  now  is,  in  the  possession  qf  this  drfend- 
ant;  and  in  reference  to  the  said  verbal  agreement,  and  expla- 
l^atory  of  the  condition  on  which  this  defendant  was  willing  to 
carry  the  same  into  eQect,  this  defendant  a  {^yr.  day  softer  he  re- 
ceived the  said  statement,  having  discovered  a  part  the  re- 
presentations made  to  him,  as  aforesaid,  to  be  incorrect,  wrote  a 
ktter  to  the  complainant,  representing  the  said  conditions 
so  far  as  they  were  affected  by  the  discovery  then  made,  a  copy 
of  which  letter  this  defendant  herewith  exhibits,  wiich  he 
prays  may  be  received  as  a  part  of  this  his  answer;  which  let- 
ter was,  as  this  defied  ant  believes,  delivered  to  the  complain- 
ant, and  was  read  by  him,  and  is  probably  in  his  possession,  or 
in  his  power  to  produce;  and  this  defendant  prays  that  the  said 
original  letter  may  be  here  produced^  The  answer  also  sutcj, 
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that  upon  subsequent  examination,  the  account  which  was  mafle 
out,  and  in  which  was  the  entry  of  "  £•  B,  wharf,  &c*"  hadbeeh 
found  erroneous  in  many  particulars. 

The  answer  submits  to  the  decision  of  the  Court,  whether 
the  account  set  forth  in  the  complainant^s  bill,  is  *'an  agree- 
Tnent,  such  as  is  required  by  law  and  equity,  to  compel  the  de- 
fendant to  make  the  sale  and  conveyance  claimed  and  prayed 
by  the  complainant" 

The  letter  referred  to,  in  the  defendant's  answer,  is  as'  foK 

l0W8.^— 

Baltimore'y  7th  October  1820. 

Mr.  Griffith  CooMBE, 

Sir: — Having  agreed  to  sell  you  my  undivided  half  interest 
in  the  Eastern  Branch  wharf  and  premises,  at  Wastiington, 
lately  deeded  to  you  and.  to  me,  by  Janfies  D.  Barry,  I  hereby 
bind  myself  to  give  you  a  good  and. sufficient  conveyance  of  all 
my  right  and  title  ip  law  and  equity  for  the  same,  as  .soon  as 
you  .send  me,  or  that  I  reccy[ve,  the  stock  of  leather  now  work- 
ing out  at  the  'tanyard,  (the  same  being  a  part  of  the  consider- 
ation for  my  right  to  said  property,)  or  otherwise  place  the  pro- 
ceeds thereof  at  my  disposal,  as  far  as  you  have,  or  can,  or  shall 
have,  the  right  or  power  to  do,  or  cause  to  be  dope,  agreeably 
to  the.  inventory  lately  givtln  ni'e  by  Mr.  Edmund  Rice,  of  said 
stock  and  materials,  which  inventory  must  embrace  a  quantity 
of  finished  leather,  amounting  to  about  eight  hundred  and  sbi 
dollars,  reipoved  by  him  to  his  brother  William's  store;  and  as 
this  lien  to  you  is  blended  with  a  lien  to  others,  I  further  engag!^ 
on  receipt  gf  said  stocK  of  leather,  to  provide  likewise  for  th^ 
lien  held  thereon  by  Mr.  Daniel  Carroll,  of  Dud.  for  abont 
eigJiteen  hundred  dollars,  and  also  for  the  payment  of  a  lien  on 
said  stock  of  leather,  to  secure  the  amount  of  a  note  due  to 
Edmund  Rice,  or  endorsed  by  him,  at  the  Patriotic  Bank,  for 
about  twelve  hundred  dollars ;  and,  in  other  respects,  to  settle 
for  any  balance  I .  may  owe  you  on  the  account  you  havie  fUr- . 
pished  me,  agreeable  to  the  principles  of  equity  and  justice. ' 

1  remain,  &c  yours,  respectfully. 

P.  S.  The  effect  of  the  paper  signed  by  you,  and  deposited 
with  Mr.  Carroll,  will,  or  course,  remain  suspended,  subject 
to.  its  conditions,  for  the  purpose  of  carrying  the  .foregoing 
into  effect,  and  which  will,  by  me,  be  complied  with'  in  good 
faith. 

The  evidence  before  the  Circuit  Court,  consisting  of'  the 
examinations  of  Mr.  Pleasanton,  Mr.  Carroll,  and  others,- and 
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what  i!r  contained  in  the  recordi  are  sufficiently  stated  in  the 
opinion  of  the  Cqurt.       ' '  • 

The  case  was  argued  for  the  apnellant  by  Mr.  Cox,  and  Mr. 
Worthington;  ^and  by  Mr.  JoneSjfor.the  appleDec.  * 

The  appelant  contended  :       •  , 

1st.  I'hat  Uiere  was  no  filial  agreement  between  the  parties. 

2<h  If  therf  was,  it  was  veid  under  the  statute  of  frauds. 

Sd.  Supposing  an  agreement, fully  concluded,  it  wais  obtain- 
ed by'  misrepresentation^  and  fraudulent  concealment, 
•    4th.  It  was  without  consideration. 

The  counsel  for  tlie  appellant  cited  the  following  authori* 
ties  ^^-13  f^ez,  76,  Free  m  Clum.  560.  X  JitJu  12.  449.  lb. 
a  hesaas.  145.  1  John.  Clu  Rep.  149.  279.  .283.  1  G>x,22^ 
mUiamSj  771,<ai.  Sugden  on  Fend.  71.  S6.  9l.  1  Emu  CaM 
'Mr.  20.  4  Taunt,  754.  J<mesanCkmi.  167.  1  Sch.  ^Zrf.  22.  1 
Vez.  jr,  226.  ^6.  2  Sch.  ^  Lef.  7.  557.  3  Fez.  185.  579.  6  Fez. 
S9.  I  ^dtv.  916.  8  Com.  ZW^.  363.  Sh.  705.'  L.  Ray.  14ia  2 
Camp.  308.  2  Atk.  488.  3  Camp.  493.  15  East,  7.  S  T.  Ref. 
75r.  761.  9.  P.Wmiam8y9,i7.  3,.^^*.  283, 6.  1  Dessas,  057.  t 
Seh.  4-  554.  18  Vez.  10.  QBaU^  Beat.  369.  1  ^  25a  2 
336.  7  Tesr.  3^1. .  5  ^  Loivb.  485.   2  Gitfie«'  iK 

241.  4  JoAn.  251.  2  lb.  300.  .16  75.  54. 

for  the  appellee,  ir.was  argued, 

1.  That  the  origihal  agreem^^t  wafi  sufficiently  certain  and 
precise  in  its  term^;  and  wa^  ascertained  by  a  suQicient  fneiii^* 
randum  in  writing,  under  the  statute  offrmuh. 
,  9.  That,  if  the  original  memorandum  in  writing  wer^  at  all, 
defective,  the  case  is  taken  out  of  the  statute  by  the  anMwert 
which  fully  udmits  the  agreement  charged, in  the  bill,  without 
pleading,  or,  in  any  manner,  relying  on  the  statute. 

3;  .That  the  collateral  ipatters  ot  pretended  equity^  set  up 
in  the  ansWer  by  way  of  avoidance^  are,  for  the  most  part,  ut- 
tefly  foreign  to  the  merits  pf  a  specific  execfdiim  of  the  agree- 
ment; and,  in  so  far  as  they  are. at  all  material  toain.y  ques- 
tion between  the  parties  to  this  cause,  required  sttbstantive 
proof  to  support  the  answer:  of  not  one  of  which  has  the  op- 
peHant  offered  dr  pretended  any  manner  of  proof ;  but  has 
turned  his  back  on  (he  thost  obvious  means  and  ample  oppor- 
tunilies,  challenging  him  to  the  .proof  from  accessible  and  un- 
failing sources  of  evidence,  if  there  had  been  any  triith  ill  his 
ave^'mehts;  which,  moreover,  have  been  positively  contradict- 
ed, in  every  material  circumstance,  and  conclusively^  disproved 
by  the  evidence  in  the  cause. 

4.  That  the  appeUee  is  entitled  to  a  specific  execution  of  the 
agreement,  upon  principles  wholly  independent  of  all  the  so- 
lemnities required  by  the  statute,,  in  consequence  of  an  equita- 
ble obligatioh,  affecting  the  consctenoe  of  the  appellant^  beyond 
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the  mere  force* of  an  express  contract^  and  combining,  in  this 
case, all  the  equitable  circumstances;  anyone  of  which  was  suf- 
ficient to  bring  a  specific  execution  of  the  contract  within  the 
appropriate  jurisdiction  of  equity  to  relieve  against  fraud*  1st. 
Because  the  appellant  practised  finmt  to  evade  the  instantane- 
t>u8  execution  of  the  agreement,  by  promising  that  he  would, 
in  k  few  days,  reduce  it  to  the  more  solemn  and  consummate 
fbrm  of  a  regular  conveyance  for  the  laird,  and  of  promissory 
notes  for  the  balance  of  account  remaining  due,  after  taking 
credit  for  the  purchase  money  of  the  land ;  and^  in  the  mean 
time,  drew  from  the  appellee,  upon  the  faith  of  that  promise, 
Ml  the  valuable  equivdents  of  the  agreement.  2dly.  Because 
the  contract  has  been  completely  executed,  on  the  part  of  the 
purchaser,  by  payment  of  all  the  purchase  money^  Kn^^  in  part, 
executed  on  both  sides,  by  an  exclusive,  long  .continued,  and 
unquestioned  possestiion  in  the  purchaser^  under  the  contract. 
3dly.  Because  the  purchaser  has  made*Jarge  ex4>enditures,  in 
extensive,  and  beneficial  improvements  of  the  property,  upon 
the  faith  of  the  contract  '  " 

Mr.  Justice  Johnson,  delivered  the  opinion  of  the, Court— 

This  appeal  brings  up  for  revision  a  decree  of  the  Circuit 
Court  of  this  district,  by  which  this  appellant  has  been  requir- 
ed to  execute,  specifically,  an  agreement  for  the  sale  of  land. 
The  bin  sets  up  a  certain  written  instrument,  as  a  sufiicient 
memorandum  in  writing;  but  not  relying  solely  on  that,  goes 
jQTi  to  make  out  one  of  those  cases,  in  which  a  Court  of  Equity 
exercises  this  branch -of  its  jurisdiction,  in  order  that  the  sta- 
tute of  frauds  may  not  be  made  a  cloak  for  fraud ;  that  is  a  case 
of  performance  on  the  part  of  the  complainant 

This  has  caused  the  question  on  the  right  to  relief,  in  a  case 
within  the  provisions  of  the  statute,  to  be  mixed  up  with  a  great 
deal  of  extraneous  maltier,'  which  need  not  have  been  set  out, 
had  the  claim  to  relief  been  confined  to  the  one  ground  alone. 

The  memorandum  set  up  is  in  the  form  of  a  stated  account; 
wholly  in  the  handwriting  of  the. appellant,  Barry,  the  defend- 
ant below,  and  acknowledged  to  be  a  copy  made  by  him  of  an- 
other, also  made  out  in  his  handwriting,  actually  signed  by 
Coombe  the  appellee,  and  now  in  the  hands  of  Barry.  So  that 
Barry's  name  is  in  the  caption,  if  it  may.  be  so  called,  and 
Coombe's  at  the  foot  of  the  memorandum^  The  item  of  the  ac- 
count, which  relates  to  the  bargain  or  agreement  for  the  sale  of 
the  land,  is  in  these  words,  letters,  and  figures. 

**  By  my  purchase  of  your  5  £•  B.  wharf  and  'premises 
this  day  as  agreed  oil  between  us;"  and  the  credit  is  carried 
out  in  figures  g757B  63,  and  deducted  from  the  amount  charg: 
cd  to  Barry. 
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(Bargr «».  Goomhe.} 
'  Thea  follows  ttiis  i^e;morandum,    fai^knoe  dUe  G.  Coom^ie 
Hlftecn.  hundred  Dollars,  payable  in  one  "two  an4  thr^c  years 
tfrith  imeresU    .  .  .    r         ^  ,G.  GpoMBfe."^  ' 

The  defence  set  up  m  the  antwer  is,  t)iat  the  transaction  was 
liot,  final ;  that  it  amounted  to  nothing  more  than  a  treaty  in 
progress;  that  as  far  as  it  proceeded  li  was  ofotuned  by  false 
and  fraudulent  suggestions .  Q»  the  part  of  comp)aiii»it';  and 
tl^at  the  name  of  defendant  wa.^  signed^  if  signed  at  all,  only  tp 
state. ^n  account,  not  to  acknowledge  a  contract;  and  the  a^ 
swer  concludes  with  submitting  to  ^hc  Court,  whether  it  be 

an  agreement  Wch  as  is  i*equi^ed  by  law  and  equity,  to  com- 
pel the  defendant  to  mak6  tha  sale  and  conveyance  claimed,  and 
{irayed  for  by  complainant"         •  .  . 

*  It  Is  under  these  jwocdd  alonb,  that  the  protection  of  the-att: 
lute  oC  frauds  is  aiet  up  by  d^&ndant.  But  ii)  the  view  which 
this  Court  will  take  of  this  ilubject^  it  is  uimtc^ssary  to  inquire, 
whpther  the  c^ase  required  ar.admiUed*that  it  ahoftid  be  more 
formally  pleaded,  since  we  v^U  dispose  at  the  cause  mitr  the 
admission,  that  he  has  entitled  himself  by  his  answer  .to  the  fuH 
benefit  of  th^. statute,  if  the  facts  of  tlie  case  would  maintain 
the  defence.  ; ' 

And  first  It  is  obvious,  that  it  would  he  idle  to  consider  the 
form  and  effect  of  the  instrument,  if  the  treaty  was  never  brought 
to  a  conclusion.  On  this  fact  the  answer  has  pv^%  the  complain- 
apt  ^pon  proof,  and  t>vo  witnesses  have  been  examined  to  the 
point.  Mr.*  Ple^santon  the  fil*st  witness  "Swears — that  in  the 
year  1820,  the  defendant  showed  ium  a  statement  of  accounts, 
which  he  believes  was  a  copy  of  one  exhibited  by  the  complaiie 
ant,  and  informed  him  that  he  had  made  a  settlenient  of  ac* 
counts  with  complainantt  that  the  account  so  shown  e^tbited 
a  balance,  against  the  defendant  of  500  or  1500  dollars,  that  it 
wa^in  Barry'i^'dwn  handwriting,  and  th^t  he  stated j  as.  an  in- 
ducement  to  make  if,  that  Coombe  had  made  a  sacrifice  to  ob- 
tain it  *  -      ...    I  . 

The  acoount  so  shown  to  Mr.  Pleasanton,  could  have  been  no 
othqr  thai\  (he  original  of  that  whigh  Coombe  ha§  exhibited, 
and  the  facts  to  which  this  witness  tcst^es,are  strongly  indica- 
tive of  a  final  transaction. 

*  The  next.  Witnesls,  Mr.  Carroll,  is  still  more  positive.  He  was 
present  at  the  transaction,  and,  as  he  testifies,  at  the  request  of 
both  parties,  became  the  depository  of  several  documents  re- 
lating to  it  ;  and  on  the- subject  of  the  conclusive  character  of 
thq  transaction,  his  language  is  that  he  understood  the  settle- 
ment to  be  final  and  absolute."' 

"  But  there  were  other  facts  -to  which  Mr.  Carroll  was  exa- 
amined;-  and  if  is  argued,  that  His  testimony  as  to  those  fafts 
goes  to  prove,  that  he  was  mistaken  in  the  view  which  he  took 
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of  the  transactions ;  that  they  go  to  prove  that  there  was  some- 
thing^ yet  to  be  done,  before  the  agreement  should  be  closed. 
Coombe«  it  seems,  insisted  that  Barry  should  give  his  note 
for  the  balance  stated,  and  a  deed  for  the  propertv  before  heldft 
Washington.  This  Barry  resisted,  and  finally  left  Washington 
without  doing  either,  and  returned  to  his  home  at  Baltimore. 

It  cannot  be  denied  that  this  does  conduce  to  prove  an  ua- 
finished  treaty,  but  the  inference  is  repelled  by  various  consid- 
erations. 

And  first,  preparing  the  deed  might  require  time,  his  busi- 
ness may  have  pressed  for  his  return  home,  or  he  may  have 
wished  his  own  counsel  or  scrivener  to  draw  up  the  deed. 

£.  As  to  the  notes,  giving  them,  made  no  part  of  the  agree- 
ment reduced  to  writing ;  the  balance  stated  was  to  have  been 
paid  in  one,  two,  and  three  years,  but  it  does  not  express  that 
notes  are  to  be  given  for  it,  and  he  may  have  had  his  reasons 
for  declining  to  give  his  notes,  or  for  taking  advice  upon  it  If 
there  should  prove  to  be  errors  in  the  stated  accounts,  upon 
more  deliberate  examination,  these  errors  might  more  conve- 
niently have  been  adjusted  upon  the  stated  balance,  than  upon 
notes,  which  might  have  found  their  way  into  several  hands,  and 
thus  have  multiplied  litigation.  v 

3.  It  does  not  appear  from  Mr.  Carroll's  testimony,  that 
Barry  refused  generally  to  give  either  deed  or  notes,  but  only  to 
give  them  before  he  went  to  Baltimore ;  on  the  contrary,  he  ap- 
pears to  have  resented  Coombe^s  seeming  to  act  upon  a  doubt 
that  he  would  then  execute  and  send  them,  and  to  this  Mr. 
Carroll  bears  positive  testimony,  when  he  says  that  he  under- 
stood that  the  notes  and  deed  were  as  certainly  to  be  sent  on 
from  Baltimore,  as  if  executed  on  that  day." 

But  what  is  conclusive  in  this  part  of  the  cause  is,  that  the 
transaction  was  followed  up  by  an  act  on  the  part  of  Barry, 
which  no  honest  man  could  have  done,  otherwise  than  in  the 
supposition  that  it  was  a  finished  transaction.  It  appears  thA 
Coombe,  together  with  Mr.  Carroll  and  Mr.  Rice,  held  a  mort- 
gage of  a  quantity  of  leather  to  the  value  of  7000  dollars,  given 
to  secure  to  them  certain  sums  advanced  on  behalf  of  one  James 
D.  Barry ;  that  the  defendant  Robert  Barry  had  assumed  the 
debts  of  James  D.  Barry,  and  thereby  acquired  a  resulting  use, 
or  equity  of  redemption,  in  this  leather.  That  the  sum  for  which 
Coombe  held  his  lien  on  the  leather,  to  wit,  4209  dollars,  was 
one  of  the  items  of  account  in  the  exhibit  upon  which  the  com- 
plainant relies,  to  obtain  a  decree  for  specific  performance.  But, 
as  a  balance  of  1500  dollars  still  remained  due  to  Coombe  upon 
the  stated  account,  the  leather  was  still  pledged  to  him  for  that 
amount.  This  interest  Coombe  was  induced  to  release  to  Bar- 
ry, and  which  he  accordingly  did,  by  an  endorsement  upon  the 
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instrument  of  writing  by  WhicH  the  lien  was  created.  And  Mr* 
Carroll  testifies  ^that  the  defendant  did  receive  at  the  tanyard 
in  .Washington,  all  the  leather  mentioned  in  the  bill  of  sale,  tn 
amae^pence  ef  complainanVs  release. " 

,  It  IS  true,  an  attempt  was  afterwards  made  in  this  suit  to  ar- 
rest the  leather  in  the  hands  of  Barry,  but  it  was  not  on  the 
grouind  that  the  treaty  was  in  fieri^  or  the  rt;lease  not  final;  but 
to  subject  the  leather  to  the  debt,  which  would  be  due  to  the 
complainant,  if  he  could  not  obtain  the  specific  execution  of 
the  sale  of  the  wharf,  as  well  as  the  acluiowledged  balance. 
It  b  obvious  thenj  that  in  reducing  the  leather  into  possession 
Mr.  Barry  must  either  have  acted  fairly^  on  the  idea  of  a  finish- 
ed transaction,  or  unfairly,  by  entering  upon  .the  fruition  a  fraud 
practised  to  obtain  the  release. 

WeVrill  consider  him  as  having  acted  fairly  upon  the  ground 
pt  a  treaty  final  and  concluded,  to  be  carried  into  execution  ac- 
Cdrding  to  its  terms.  But  the  statute  of  Frauds  in  Maryland 
i^D^iiires  written  evidence  of  the  contract,  or  &  Court  cannot 

-  decree  peribrmance.  Is  this  such  written  evidence  of  a  ^*con- 
ttmct  or  sale  of  lands"  as  satisfies  the  exigency  of  that  statute  ? 

.  The  words  of  the  statute  are,  unless  the  agreement  upQn 
4|rhich  such  action  shall  be  brought,  or  some  memorandum  or 
vote  thereof,  shall  be  in  writing  and  signed  by  the  party,  to  be 
cliarged  therewith,  or  by  some  other  person,  by  him  thereunto 
tewfully  authorized. " ' 

A  note  or  memorandum  in  writing  of  the  agreement,  there^ 
Ibre,  is  sufficient,  and  there  is  no  question  that  in  order  to  ob- 
tain a  specific  performance  in  equity,  the  note  in  writing  must 
be  sufiicient  to  maintain  an  action  at  law.  The  form  is  not  re- 
garded, nor  the  place  of  signature,  provided  it  be  in  the  hand- 
writing of  the  party  or  his  agent,  and  furnish  evidence  of  a 
complete  and  practicable  agreement  -A  Court  of  Ecjfuity  will 
supply  no  more  than  the  ordinary  incidents  to  such  an  agrec- 
4kntf  such  as  the  ingredients  of  a  complete  transfer^  usual  co- 
venants, &p. 

At  first  view,  this  would  seem  to  be  an  anomalous  case,  but 
it  is  only  necessary^to  reduce  it  to  its  elements,  in  order  to  dis- 
cover, that  it  is  one  known  to  the  adjudications  of  Courts  of 
Equity  on  this  statute.  As  to  the  balance  stated,  it  is  final  and 
conclusive  between  these  parties,  and  insirmil  c&nqnU/iSsentf 
might  be  maintained  upon  it,  by  Coombe,  for  the  amount 
And  in  an  action  by  him,  going  to  claim  the  whole  amount 
charged  to  Barry,  it  would  be  good  evidence  in  the  hands  of 
Barry,  to  reduce  Coombe's  demand  down  to  the  balance  stated. 

It  is^  then  equivalent  to  a  mutual  and  reciprocal  receipt  be- 
tween these  parties;  on  the  one  hand,  Coombe  signs  a  receipt 
for  the  price  of  the  premises  in  controversy,  in  account  with 
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(Bany  ot.  Coombe.) 
Barry,  and  Barry  on  the  other,  signs  a  receipt  to  Coombe,  ac- 
knowledging that  he  has  received  the  price  stipulated,  in  full 
of  the  purchase  money  of  the  same. 

This  is  the  real  purport  and  effect  of  the  writing  in  evidence, 
and  had  the  instrument,  signed  by  the  parties,  been  expressed 
in  these  terms,  there  could  not  have  been  a  doubt  of  its  suffi- 
ciency, (12  Fez.  jr.  466.  9  Vez.jr.  234.)  But  it  is  argued  thitt 
this  was  not  the  intent  with  which  the  writing  was  concocted. 
That  it  was  to  state  an  account,  and  not  to  note  an  agreement  for 
the  sale  of  property,  that  it  was  drawn  up  and  signed.  An  exa- 
mination of  the  cases  on  this  subject,  will  show  that  Courts  of 
Equity  are  not  particular  with  regard  to  the  direct  and  immQr 
diate  purpose  for  which  the  written  evidence  of  a  contract  was 
created.  It  is  written  evidence,  which  the  statute  requires,  and 
a  note  or  letter,  and  even  in  one  case,  a  letter,  the  object  of 
which  was  to  annul  the  contract,  on  a  ground  really  not  unrea* 
sonable,  (1  Atk.  12.  1  Sch.J^Lrf.  22,)  has  been  held  to  bring  a 
case  within  the  provisions  of  the  statute.  '  But,  in  the  present 
instance,  although  not  the  sole  object  of  creating  the  instrunient| 
it  really  was  an  object,  and  an  important  one,  masmuch  as  the 
balance  of  account,  the  imniediate  object  of  the  stated  accountf 
mainly  depended  upon  the  item  for  the  sale  of  these  premises. 
It  could  not  be  stated  without  acknowledging,  that  the  one  had 
agreed  to  sell  and  the  other  to  purchase  these  premises,  at  a 
stated  price.  On  this  part  of  the  cause,  the  case  of  Stokes  vs, 
Moore,  has  been  cited,  (1  Coar,  218,)  and  insisted  on  as  furnish- 
ing an  argument,  against  the  sufficiency  of  the  signature  of  Bar- 
ry in  this  cause.  But  in  the  case  of  Stokes  vs.  Moore,  it  must 
be  observed,  that  both  the  Judges  who  sat  oh  that  cause  admit 
that  this  was  not  the  principal  question  in  the  cause,  and  it  was 
decided  upon  the  ground,  that  the  memorandum  was  proved 
but  to  express  the  entire  agreement  between  the  parties.  Bnt, 
if  considered  as  authority  in  this  point,  it  is  only  necessary  ta: 
advert  to  the  ground  upon  which  the  opinion  is  expressed, 
that  the  name  there  was  not  a  sufficient  signature  under  the 
statute,"  in  order  to  discover  that  it  does  not  impugn  the  opinion 
entertained  by  this  Court  in  the  present  cause.  The  rule  there 
laid  down  is,  ^Uhat  the  signature  is  to  have  the  effect  of  giving 
authenticity  to  the  whole  instrument;"  and  in  this  instance,  we 
hold  it  to  be  in  its  proper  place,  for  that  purpose.  If  so,  the 
Court  there  further  observes,  "that  it  doea  not  signify  much 
in  what  part  of  the  instrument  it  is  to  be  found."  It  remains 
to  examme  whether  the  memorandum  is  sufficiently  full  and 
explicit,  to  admit  of  a  decree  for  specific  performance.  The 
words  are, "  By  my  purchase  of  your  1  E.  B.  wharf  and  premises, 
this  day,  as  agreed  on  between  us,  87578  63."  Brief  as  it  is, 
this  memorandum  contains  a  condensed  summary  of  all  the  es- 


6$£ 


SUPREME  COURT. 


(Bany  w.  Coombe.) 
jgentials  to  a  complete  contract.  ^By  the  use  of  the  present  tense> 
it  speaks  of  a  thing  fin^  and  concluded.  By  relerence  to  the 
date  at  the  head  of  the  accoui;it,  the  use  of  the  words  "  this  day*' 
gives  a  date  to  the  transaction.  By  the  use  of  the  pronouns  your 
and  usi  the  parties  are  >distinctly  introduced.  By  carrying  oat 
the  price,  the  consideration  is  expressed  with  absolute  preci- 
sion, and  by  deducting  it  from  the  sum  acknowledged  due  by 
Barry,  the  receipt  of  the  consideration  is  acknowledged;  nor  is 
there  a  single  ing^redient  of  a  complete  contract  deficient,  unless 
the  description  of  the  property  contracted  for,  be  insufficient 
If  that  description  be  fatally  an^biguous,  it  is  certainly  a  suffi- 
cient ground  to  refuse  relief.  The  ambiguity  here,  arises  from 
the  use  of  the  capital  fetters  E.  B.  in  the  description  of  the  pre- 
mises; and  if  those  letters  stood  alone,  and  unconnected  ^R^ith 
any  thing  that  could  give  them  a  definitive  signification,  there 
would  be  much  reason  to  doubt  whether  the  .defect  would  be 
curable.  The  words  are,  "  Your  1  E.  B.  wharf  and  premises," 
and  it  is  argued  that  this  is  one  of  those  ambiguities,  generally 
designated  by  the  epithet — patent,  ^and  as  such,  admitting  of 
no  explanation  from  extrinsic  evidence. 

^  Sir  fVancis  Bacon,  in  his  elements  of  common  la^,  {Rtguh 
83,)  is  the  author  usually  referred  to  on  this  distribution  of  am- 
biguities, into  patent  and  laJteffit;  the  former  appearing  on  the  face 
of  the  instrument,  and  ngt  to  be  removed  .by  extrinsic  evidence, 
but  only,  in  the  language  of  the  author,  **to  be  holpen  b]i&  con- 
struction or  election;"  the  latter  raised  by  reference  to  extrin- 
sic circumstances,  and  remediable  by  the  same  means.  It  would 
perhaps  be  a  more  convenient,  and  certainly  a  mor^  inteHi|^ble 
distribution  of  the  doctrine  on  this  subject,  if  the  cases  were 
divided  into  positive,  relative,  and  mixed;  the -positive  corre- 
sponding to  the  patent;  and  the  relative  to  the  latent- ambigui- 
ties of  the  authors  who  treat  of  the  subject.   The  mixed,  would 

^onsist  of  those  cases  in  which,  although  the  ambiguity  is  sug- 
gested on  the  face  of  the  instrument,  the  face  of  the  instrument 
also  suggests  the  medium  by  which  the  ambiguity  may  be  re- 
moved. 

The  facts  of  this  case  will  bring  it  cither  within  the  second 
or  third  class;  within  the  second,  because,  for  anv  thing  that 
appears  on  the  face  of  the  instrument,  E.  B.  wharf,  may  be  as 
definitive  a  description  of-  locality  as  F  street,  and  then. the 
ambiguity  could  only  arise,  if  it  be  ^own  that  the  bargainor 
had  more  than  one  house  in  F  street,  like  the  two  manors  of 
Sale,  put  by  several  authors. 

'  Perhiaps  this  case  belongs  more  properly  to  the  third  class, 
since  the  description  suggests  several  circumstanced  of  identi- 
ty, by  reference  to  which,  the  premises  in  question  are  distin- 
guishable from  all  others;  first,  it  is  a  wharf;  secondly,  a  wharf 
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the  property  of  Barry;  thirdly,  a  wharf  of  which  he  owns  a 
moiety;  and  connected  with  these  descriptive  circumstances, 
the  letters  £•  B.  became  in  fact  the  initials  of  the  name  of  a 
place;  and  the  case  is  analogous  to  that  of  a  will,  in  which  the 
devisee  is  designated  as  my  son  A,  my  nephew  B.  C,  or  my 
uncle  D.  £,  in  which  the  circumstance  of  relationship,  will  let 
in  evidence  to  fill  up  the  names  designated  by  the  initials. 

In  fact  the  cases  on  this  point  have  gone  much  farther,  and 
without  committing  ouwelves  on  the  correctness  of  the  follow- 
ing two,  it  will  be  found  by  referring  to  them,  such  evidence 
has  been  let  in  to  supply  names,  in  cases  where  the  identification 
was  by  no  means  as  circumstantial  as  the  present. 

In  the  case  of  Price^  w«.  Page,  (4.  Fez.  juru  68,)  the  entire 
Christiaiftiame  was  supplied  on.  parol  evidence  without  any  ini- 
tial. Price  the  son  of  Price  being  the  only  designation.  In  the 
case  of  Abbot  v«.  Massie,  (3  Vez.jtm.)  the  devise  was  to  A.  G. 
and  Mrs.  G.  and  evidence  ordered' to  be  received  to  identify 
the  legatees. 

If  ever  extrinsic  evidence  may  be  admitted  to  darry  out  the 
initials  of  a  name,  it  is  impossible  that  a  case  can  occur,  to  furnish 
evidence  more  full  or  unexceptionable  in  its  character,  than  the 
present  The  bill  alleges  that  the  letters  E.  B.  mean  Eastern 
Branch,  and  the  defendant  not  only  admits  in  his  answer,  that 
the  treaty  had  relation  to  his  moiety  of  a  wharf  atid  premises 
on  the  Eastern  Branch  of  the  Potomac,  but  voluntarily,  although 
aUero  inteniii^  introduces  a  letter  from  himself  to  complainant, 
in  which  it  is  explicitly  acknowledged.  Having  agreed  to  sell 
you  my  individual  hal^interest  in  the  Eastern  Branch  wharf 
and  premises,"  is  his  language  in  the  letter.  Besides  which,  the 
original  deed  is  spread  upon  -the  record,  by  which  it  appears 
that  the  defendant  held  a  moiety,  as  tenant  in  common  with 
the  plaintiif,  of  a  wharf  and  premises  on  the  Eastern  Branch  of 
the  Potomac  river,  which  is  well  known  in  common  parlance  as 
the  Eastern  Branch,  without  the  addition  of  Potomac  or  river. 
We  are  therefore  of  opinion,  that  the  ambiguity  is  fully  remov- 
ed, and  legally,  since  it  is  by  reference  to  a  mediuni  of  expla- 
nation suggested  on  the  face  of  the  memorandum;  and  on  evi- 
dence, which  while  it  neither  adds  to,  detracts  from,  nor  varies 
the  note  in  writing,  supplies  every  exigency  of  the  statute  of 
frauds. 

The  only  remaining  question  arises  on  the  effects  of  Coombe's 
letter  of  the  26th  of  March  1822,  which  the  defendant  insists 
amounted  to  a  relinquishment  of  the  contract  of  sale,  and  this 
appears  to  some  of  the  Court,  to  present  the  greatest  difiiculty 
in  the  cause.  For  it  cannot  be  denied,  that  the  letter  is  tiot 
confined  in  its  import  to  a  demand  of  a  fulfilment  of  the  con- 
rract.  It  does  not  intimate  an  intention  to  enforce  the  contract; 
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(Bany  Coonibe.) 
but  9n  the  contrary,  concludes  with  a  declaration,  that  if  Barry 
does  not  comply  with  this  contract  on  hi&  part^  the  complain- 
amt  will  hold  himself  exonerated,  and  wiH  resort  to  his  original 
money  contract,  9s.it  stood  priof  to  their  entering  into  the  con- 
tact for  the  sale  of  tl)e  premises- 

.  Nothing'therefore,  but  the  equivocal  conduct  of  Barry  on  the 
receipt  of  that  letter  as  proved  in  the  deposition  of  Ingle,  de- 
prives him  of  the  benefit  of  this  defence.  To  have  availed  him- 
self of  it,  he  should -have  adopted  the  alternative  ofifered  \am; 
and  as  the  only  uhequi vocal  proof.of  it,  should  have  tendered  to 
Coombe  the  amount  justly  due  to  him,  after  extracting' that  item 
from  the  account.  This  he  did  not  do,  and  it  was  too  late 
after  the  bill  filed  to  claim  the  benefit  of  a  right  thus  gone  by; 
at  least,  without  paying  unto  Coombe  the  amount  which  would 
have  been  due  to  Coombe  upon  a  mutual  relinqui^ment  of  the 
bargain. 

As  to  the  ground  of  misrepresentation  and  fraudulent  con 
caalment,  we  have  not  thought  it  necessary  to  say  more,  than 
that  there  is  not  the  least  evidence  to  Bupport  the  charge  set 
up  in  the  .answer. 

Nor  is  it  necessary  to  examine  the  case  on  the  ground  of 
part  performance,  since  this  Court  is  fully  satisfied  on  the  suf- 
ficiency of  the  memorandutn  in  writing  to  sustain  the  decree; 
so  far  as  it  requireis  Barry  to  make,  tide  to  the  inoiety  of  the 
wharf,  lot  and  premises. 

With  regard  to  that  part -of  the  decree  which  relates  to  the 
payment  of  the  balance  of  the  stated  a^ccQunt,  and  .perpetuates 
the  injunction  not  to  refnove  certain  property  beyond  the  juris- 
diction of  the  Court,  until  that  balance  be  paid,  we  are  induced 
to  consider  all  objections  to  be  waived. 

Yet  we  mean  not  to  express  any  doubts  of  its  correctness, 
since  the  defendant  has  no  where  put  his  defence,  upon  the 
ground  of  the  remedy  at  law;  but  on  the  Contrary,  by  his  an- 
swer he  impeaches  the  conclusiveness  of  the  stated  account, 
and  raises  an  issue,  in  equity,  upon  the  fairness  and  correctness 
of  several  items,  which  if  expunged  would  leave  a  balance  in 
his  favour. 

This  defence  he  has  failed  to  sustain  hy  proof,  and  the  Court 
on  that  grodnd  alone,  independent  of  its  connexion  with  the 
principal  subject  of  the  bill,  might  legally  decree  payment  of 
the  stated  balance,  and  the  means  of  enforcing  payment. 

Decree  affirmed  with  costs,  and  cause  remitted  for  'final 
proceedings.  . 
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Allison  Ross,  Plaintiff  in  Error,  V8.  John  Doe  on  the  de- 
mise: OF  Adam  Barlakd,  and  others. 

Both  the  plaintifT  and  defendants  claimed  title  under  the  provisions  of  the 
Act  6f  Cong^ss,  passed  3d  March,  1903,  entitled  **  Ah  Act  regulating 
the  grants  of  land,  and  providing  for  the  disposal  of  the  lands  of  the 
United  Sutes,  south  of  the  state  S  Tennessee and  the  decision  of  the 
Supreme  Court  of  the  state  of  Mississippi,  was,  upon  the  constructiofi 
^iven  to  that  Act,  the  commisnqners  acting  under  its  authority.  This 
IS  a  case  which  draws  into  question  the  construction  of  an  Act  of  Con- 
gress, and  the  Supreme  Court  of  the  United  States  has  jurisdiction  on 'a 
writ  of  errOT,  by  wnich  the  decidon  of  the  Court  of  the  state  of  Mississippi 
b  brought  up  for  revision,  under  the  25th  section  of  the  Judiciaiy  Act  of 
31789.  {663} 

Where  by  the  established  practice  of  Courts  in  particular  states,  the  Courts 
in  actions  of  ejectment  look  beyond  the  grant,  and  examine  iht  progres- 
sive stages  of  the  title,  from  its  incipient  state  until  its  consummation ; 
such  a  practice  will  forni  the  law  of  cases  decided  uhdqr  the  same  in 
these  states,  and  the  Supreme  Court  of  the  United  States,  regard  those 
..  rules  of  decfldon  in  cases  brought  up  fh>m  such  states,  provided  that  in 
so  doing,  they  do  not  sufTipr  the  provisions  of  any  statute  of  the  United 
States  to  be  viokted.  \664\ 
Under  the  Act  of  Conmss  et  March  3d,  1603,  such  lands  only  were  autho- 
rized to  be  offered  tor  sale,  as  had  not  been  appropriated  by  the  previous 
sections  of  the  kw,  and  certificates  granted  b^  the  commissioners  in  pur- 
suance Uieieof.  A  right  therefore,  to  a  particular  tract  of  land  derived 
from  a  donation  certificate  given  under  that  kw,  is  superior  to  the  tide 
of  any  one  who  pyrcbaaed  the  same  land  at  the  public  sales,  unless  there 
is  some  fatal  mfirmity  in  the  certificate,  which  renders  it  void.  {666} 
The  Act  of  Con^ss  requires  no  precise  form  for  the  donation  certificate. 
It  is  sufficient  if  the  proofs  be'  ezniblted  to  the  Court  of  commissioners,  t6<> 
satisfy  them  of  the  nets  entitling  the  party  to  the  certificate.  It  is  suffi- 
cient if  the  conaderation,  to  wit  the  ocoupancy,  and  the  quantity  granted^ 
appears.  Nothing  more  is  necessary  to  certify  to  the  government  the 
party's  right,  or  to  enable  him,  after  it  is  surveyed  by  the  proper  officer, 
to  obtain  a  patent.  {666}  ^  . 


to  confer  a  bounty  on  a  numerous  class  of  individuals,  and  in  consthiing 
,  tiie  ambiguous*  words  of  the  section,  it  is  the  duty  of  the  Court  to  adopt 
that  construction  wliich  #ill  best  effect  the  liberal  intentions  of  the  legis- 
kture.  {667} 

The  time  when  the  territory  over  which  tt\is  kw  operated  was  evacuated 
by  the  Spanish  troops,  was  veiy  important ;  as  the  law  was  intended  to 
provide  for  those  who  were  actually  at  that  time  inhabitants  of,  and  culti- 
vated the  soil  within-it }  but  whether  it  was  in  1797,  or  1798,  was  com- 
paratively unimportant.  The  decision  of  the  jcommissioners  upon  the 
period  when  the  evacuation  took  place,  is  sufficient ;  and  the  Court  are 
disposed  to  adopt  the  construction  of  the  Act,  given  by  the  commission- 
ers west  of  Pearl  river :  that  the  evacuation  took  pkce  on  the  30th 
March,  1798,  by  which  persons  coming  within  the  object<i  of  the  section, 
were  entitled  to  donation  certificates.  {667} 


Mi  of  March  3,  1803,  was  intended 
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(Ross  w.  Doe  on  the  denuse  of  Bariand-et  aL) 
Congress  .have  treated 'as  erroneous,  the  construction  given  to  the  law  by 
the  conimissioners  to  settle  chums  to  knds  east  of  Pearl  rivet,  who  hare 
decided,  that  only  those  who  were  settled  on  the  lands  within  the,  terri- 
tory in  the  year  1797 1  weise  entitled  to  donation  certificate^  and  who  had 
granted  to  others- preemption  certificates.  {668{ 
The  commissioners  appointed  u^ider  the  Act  of  Congress  relative  to  claims 
to  lands  of  the  United  Sta£es  south  of  the  state  of  Tennessee,  were  au- 
thorized to  hear  evidence  as  to  the  time  of  the  actual  evacuation  of  th* 
territory  by  the  Spaiush  troops  ;  and  to  decide  upon  the  fact.  The  law 
gave  them  power  to  hear  and  decide  Blatters  respecting  such  claims, 
and  to  determine  thereon,  according  to  jus^ce  and  equity  ;  and  declared 
'  their  deliberations  sludl  be  final.'  The  Court  are  bound  to  prttsdme  that 
every  fact  necessaty  to  warrant  the  certificaate,  in  the  terms  of  it,  was  prov- 
ed before  the  commisuoners ;  and  that  consequently,  it  was  shown  ts 
them,  that  the  final  evacuation  of  the  t^tory  by  the  .Spanish  troopsiUxd: 
place  on  the  SOth  of  March,  1798.  {668]  . 

ERROR  to  the  Supreme  Court  of  the  state  of  Mississippi 
This  Action  of  ejectment  was  originally  instituted  bjr  the 
lessee  of  the  defendants  in  errpr,  in  the  Circuit  Court  of  the 
state  of  Mississippi,  citizens  of  that  state,  against  Allison  Ross, 
the  plaintiff  in  error,  to  recover  a  tract  af  land  lying  in  that 
state.  The  plaintiff,  in  that  Court,  obtained  a  verdict  for  the 
land,  and  on  the  trial  of  the  cause  a  bill  of.  excepuoiisr  .was 
taken  to  the  opinion  of  the  Circuit  Cour.t,  upon  cert^  instruc- 
tions which  were  refused  to  be  given,  when  required  by  the 
counsel  for  the  defendant  below.  From  the  decision  of  the  state 
Circuit  Court,  the  defendant  in  that  Court,  appealed  to  the 
Suprenie  Court  of  the  state  of  Mississippi,  and  the  judgment 
of  the  Circuit  Court  having  been  affirmed  in  that  Court,  he 
prosecuted  a  writ  of  error  tjb  this  Court. 

The  bill  of  exceptions,  sent  up  with  the  record,  sets  forth 
that  the  counsel  for  the  plaintifT-  in  error,  moved  the  Circuit 
Court  to  instruct  the  jury,  that,  if  they  should  be  of  opinion, 
that  the  defendant  in  the  ejectment  was  in  possession  of  the 
land  in  controversy,  under  a  patent  from  the  United  Stales  to 
Isaac  Ross,  dated  l£th  August  1819,  and  assigned  by  him  to 
the  said  defendant,  the  plaintiff  in  the  ejectment  could  not  re- 
cover. The  patent  to  Isaac  Ross,  was  founded  lipon  a  certificate 
of  the  Register  of  the  land-office  west  of  iPearl  river,  and  was  for 
the  land  in  controversy ;  which  had  been  sold  at  the  sales  of  the 
lands  of  the' United  States,  and  purchased  by  Isaat:  Ross,  who 
afterwards  assigned  the  same  to  Allison  Ross,  the  defendaat 
below. 

The  patent  was  of  older  date  than  the  patent  held  by  the  les- 
sors of  the  plaintiff  below;  which  patent  was  issued  to  Joseph 
White,  on  a  certificate  of  the  Board  of  Commissioners,  west 
of  Pearl  river,  granted  in  pursuance  of  an  Act  of  Congress^ 
passed  the  3d  of  March  1803,  entitled  «*An  Act  reg:ulatiDg 
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the  grants  of  land,  and  providing  for  the  sales  of  lands  of  the 
United  States,  south  of  the  state  of  Tennessee. " 
'  The  instructions  required,  claimed  that  the  elder  patent  of 
the  defendant  below,  should  prevail  in  the  action  of  ejectment, 
in  a.  Court  of  Law,  against  the  junior  patent  of  the  plaintiff,  al* 
though  the  junior  patent  emanated  from  a  prior  certificate  of 
the  commissioners. 

The  Court  refused  to  give  the  instructions  prayed  for,  but 
on  the  contrary  instructed  them  that  the  junior  patent  of  the 
plaintiff  in  the  ejectment,  emanating  upon  a  certificate  for  a  do- 
nation claim,  prior  in  date  to  the  patent  under  which  the  de- 
fendant claims,  would  overreach  the  elder  patent  of  the  de- 
fendant, and  in  point  of  law  should  prevail  against  it. 

The  plaintiff  in  error  contended,  that  the  Court  below  erred 
in  refusing  the  instructions  prayed  for,  and  in  the  instructions 
they  gave  to  the  jury  in  favour  of  the  title  of  the  plaintiff  in 
the  ejectment. 

The  case  was  argued  for  the  plaintiff  in  error,  by  Mr.  Wirt, 
Attorney  General,  and  by  Mr.  Coxe  for  the  defendants. 

For  the  plaintiff  in  error. — The  patent  under  which  the  de- 
fendants claim  to  hold  the  land,  was  granted  under  a  donation 
certificate,  issued  by  the  Board  of  Commissioners,  west  of 
Pearl  river.  The  land  in  question  was  sold  at  public  sale,  by 
the  government  of  the  United  States,  and  was  purchased  by 
the  assignor  of  the  plaintiff  in  error,  ignorant  of  any  other 
title — the  purchase  money  was  paid— a  patent  issued  to  him, 
from  the  general  land-office,  and  possession  was  taken.  The 
holder  of  the  donation  certificate  applied  for  a  patent,  and 
the  land-office,  not  knowing  of  the  prior  patent,  granted  his 
request,  and  he  holding  a  junior  patent,  brought  this  eject- 
ment in  the  state  Court  of  Mississippi.  The  question  be- 
fore that  Court  was;  whether  before  a  Court  of  Law,  the  ju- 
nior patent  could  be  given  in  evidence.  The  Court  refused  to 
instruct  the  jury  that  the  senior  patent  was  the  best  title,  and 
gave  instructions  that  the  junior  patent,  in  conformity  with 
the  donation  certificate,  gave  the  defendant  in  error  the  title  to 
the  land  described  in  it. 

The  first  question  to  be  considered  is  :  Whether  in  a  Court 
of  Law,  the  proceedings,  behind  the  patent,  can  be  looked  at  to 
ascertain  the  validity  of  such  a  patent  ? 

Several  references  have  been  given  by  the  opposite  counsel^ 
but  they  are  all  cases  of  Chanceryproceedings,  and  there  is  no 
doubt  Chancery  can  do  this.  The  question  now  is,  can  a 
Court  of  Law  do  it?  It  has  been  decided  here,  that  this  can  be 
done;  but  this  was  only  when  the  local  law  of  the  state,  in 
which  the  case  arose,  authorized  such  an  examination;  but  not 
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upon  any  principles  of  general  law.  Polk's  Lessee  vs.  Wendell 
et  al.  9  Cranch,  87.  1  fyheat.  432.  5  mteat.  293. 

The  decisions  of  the  Courts  of  Virginia  consider  the  prior 
patent  conclusive,  unless  in  case  of  fraud ;  and  it  is  not  known 
that  any  adjudications  in  the  Courts  of  Mississippi  hare  esta- 
blished a  different  principle. 

2.  But  if  the  Court  can  go  into  the  examination  of  circum- 
stances which  preceded  the  patent,  still  the  instruction  given 
to  the  jury  was  wrong,  as  the  junior  patent  cannot  prevail,  un- 
less it  is  warranted  by  the  prior  steps. 

The  certificate  given  by  the  commissioners  is  not  a  donation, 
but  a  pre-emption  certificate.  This  is  shown  by  a  reference  to  the 
provisions  ot  the  Act  of  Congress.  The  Act  of  3d  March  1803, 
(2  Story's  Laws  U,  S.  89S,)  is  the  foundation  of  the  certificate. 

The  second  section  of  that  Act  gives  land  to  those  who 
**  actually  inhabited  and  cultivated"  the  tract,  on  the  day  the* 
Spanish  troops  actually  evacuated  the  tcrritorv,  on  the  27 ih 
October  1797.  • 

The  third  section  gives  to  persons  inhabiting  and  cuifi- 
yating  a  tract  at  the  time  of  the  passing  of  the  law^  a  pre-emp- 
tion certificate  for  such  tract.  The  certificate  under  which  the 
plaintiflfe  below  applied  for  a  patent,  states  the  occupation  of 
the  tract  by  the  patentee,  on  the  13tl?  of  March  1798,  This, 
therefore,  qould  not  be  a  donation  certificate,  which  could  only 
be  granted  to  a  person  who  "  inhabited  and  cultivated"  the 
land  on  the  27th  of  October  1797,  and  it  must  have  been  given 
under  the  third  section,  which  authorizes  the  issuing  of  pre- 
emption certificates. 

The  certificate  granted  to  the  holder  of  the  junior  patent, 
states,  th^t  he  occupied"  the  land,  and  this  does  not,  ex  vt 
termini^  mean  inhabit  and  cultivate. 

It  was  the  duty  of  the  plaintiff  to  make  out  a  good  title,  and 
if  he  does  not  show,  that  by  the  course  of  decisions  in  Missis- 
sippi you  can  look  behind  the  patent,  he  has  failed  to  do  so. 

The  period  at  which  the  territory  was  actually  evacuated  by 
the  Spanish  troops,  is  not  known  to  the  Court,  otherwise  than 
as  stated  in  the  Act  of  Congress;  which  affirms  the  same  to 
have  been  on  the  27th  of  October  1797.  Congress  have  legis- 
lated as  to  the  lands  east  of  Pearl  river,  but  there  has  been  no 
legislation  as  to  those  which  lie  west  of  the  same. ,  The  Court 
have  here  nothing  to  do,  but  to  decide  whether  this  certificate 
is  a  donation  certificate,  within  the  second  section  of  the  law; 
and  to  do  this,  they  must  decide  upon  facts  which  were  for  the 
jury  alone. 

Coxe  for  tho  defendant  in  error. — 

1.  This  is  not  a  case  in  which  the  Supreme  Court  can  enter' 
lain  jurisdiction.   It  is  a  writ  of  error  directed  to  the  highest 


JANUARY  TERM,  1828. 


659 


(Rofs  vtk  Doe  on  the  demise  of  Barknd  et  al.) 

Oourt  of  the  state  of  Mississippi;  and  the  25th  section  of  the 
Judiciary  Act,  furnishes  the  oniy  rule  by  which  to  determine 
the  question  of  jurisdiction. 

The  plaintiff  in  error  has  not  produced  the  clause  in  the  Con- 
stitution — the  treaty  or  statute,  under  which  he  claims  this  pro- 
ceeding; nor  can  he  designate  it.  The  Court  below  being  of  opi- 
nion, that  the  case  of  the  defendant  in  error  was  within  the  pro- 
visions of  the  Act  of  Congress,  decided  the  case  upon  general 
principles,  and  held  that  his  title  is,  in  law  and  equity,  paramount 
to  that  of  his  opponent.  Had  the  Court  decided  differently, 
this  Court  would  have  had  jurisdiction;  but  the  Constitution 
and  Judiciary  Act  do  not  confer  this  jurisdiction  in  every  case, 
in  which  the  plaintiff  in  error  claims  title  under  a  patent  from 
the  United  States;  which  is  the  only  ground  upon  which  it  is 
pretended  to  exist  here.  Should  this  doctrine  meet  the  sanc- 
tion of  the  Court,  it  will  be  difficult  to  conceive  a  case  of  eject- 
ment that  can  be  brought  in  any  of  our  states,  in  which  this 
Court  may  not  entertain  jurisdiction;  for  nearly  every  title  is 
derived  from,  or  depends  upon  a  patent  from  the  United  States. 

Again,  what  question  can  this  Court  decide,  admitting  it  to 
possess  jurisdiction  ?  The  same  25th  section  expressly  declares, 
that  no  error  shall  be  assigned,  or  regarded  as  a  ground  of  re- 
versal, but  such  as  appears  on  the  face  of  the  record,  and  im- 
mediately respects  the  before  mentioned  questions  of  validity 
or  construction  of  the  said  Constitution,  &c.  No  such  ques- 
tion is  presented  on  this  record.  The  construction  of  the  25th 
section  has  been  frequently  before  this  Court,  and  may  be  con- 
sidered as  settled.  Inglec  vs.  Coolidge,  2  ff'hecU.  368,  decides, 
that  the  error  contemplated  in  the  statute,  must  be  apparent  on 
the  record.  Matthews r*.  Zane,  7  UTieat.  164.  Martin  vs.  Hun- 
ter, 1  inical,  357.  Montgomery  tw.  Hernandez,  12  Wheat*  132, 
Hickie  ct  al.  vs.  Starke  et  al.,  at  this  Term,  an/e,  p.  94. 

The  case  is  clear  upon  the  merits,  should  the  Court  examine 
them.  The  title  of  defendant  in  error  is  based  upon  the  2d 
secuon  of  the  Act  of  March  3d,  1803,  c.  340.  3  L.  U.  S.  546. 
To  every  person,  &c.,  who  did  on  that  day  of  the  year  1797, 
when  the  Mississippi  territory  was  finally  evacuated  by  the  Spa- 
nish troops,  actually  inhabit  and  cultivate  a  tract  of  land  in  the 
said  territory,.  &c.,  the  said  tract  of  land,  thus  inhabited  and 
cultivated,  shall  be  granted.  The  objection  is,  that  the  certi- 
ficate of  the  Board  of  Commissioners  under  which  this  title  is 
derived,  shows  an  occupancy  on  and  before  the  30th  of  March 
1798.  It  is  admitted,  that  this  is,  prima  fade^  erroneous,  and 
that  it  is  incumbent  on  the  party  claiming  under  such  a  dona- 
tion certificate,  to  show  that  it  is  warranted  by  the  fair  con- 
struction of  the  statute. 

The  design  of  Congress  in  this  section,  was  to  secure  the 
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titles  of  actual  occupants,  who  had  taken  possession  under  Spa* 
nish  authorities;  and  the  period  up  to  which  such  occupancy 
should  be  entitled  to  this  protection,  is  fixed  by  two  circumstan- 
ces— it  must  be  on  a  day  in  the  year  1797 — and  on  the  day 
when  the  Spanish  troops  finally  evacuated  this  territory,  the 
right  to  which  had  been  so  long  contested  between  the  two 
nations,  and  which  was  finally  settled  by  the  treaty  of  1795. 

It  is  certainly  true,  that  Comgres^  at  the  date  of  this  law, 
were  ignorant  of  the  precise  day  when  this  evacuation  occurred, 
and  were  mistaken  as  to  the  year.  The  Spanish  troops  finally 
evacuated  the  territory,  on  the  30th  of  March  1798,  as  is  stat- 
ed by  an  eye-witness  of  the  fact ;  EUicoWa  Joum.  176.  Under 
the  Act  of  1803,  two  Boards  of  Commissioners  were  created, 
the  one  for  the  lands  east  of  Pearl  river,  the  other  for  the  lands 
west  of  the  same  stream.  These  Boards  were  organized,  and 
proceeded  to  business  in  the  latter  part  of  the  same  year.  The 
Board  to  the  west  of  Pearl  river,  discovered  the  incongruity 
in  the  statute.  This  Board  proceeded  to  execute  their  duties, 
and  all  their  donation  certificates,  amounting  in  number  to  near 
SOO,  have  reference  to  an  occupancy  on  and  before  the  50th 
March  1798.  This  construction  of  the  law,  it  is  apprehended, 
is  not  only  correct  in  itself,  but  has  received  the  implied  sanc- 
tion of  the  legislature.  In  consequence  of  the  diversity  of  opi- 
nion and  of  practice  between  the  .two  Boards,  Congress  passed 
another  l^w,  on  the  21st  of  April  1806,  c.  46;  the  4th  section 
of  which  enacts,  that  whenever  it  shall  appear,  to  the  satisfac- 
tion of  the  register  and  receiver  of  the  district  east  of  Pearl 
river,  that  the  settlement  and  occupancy,  by  virtue  of  which  a 
pre-emption  certificate  had  been  granted  by  the  commission- 
ers, had  been  made  and  taken  place  prior  to  the  30th  of  March 
1798,  they  shall  be  authorized  to  grant  to  the  party  a  donation 
certificate  in  lieu  of  such  pre-emption.  This  was  a  legislative 
sanction,  given  to  the  opinion  of  the  Board  of  Commissioners, 
west  of  Pearl  river,  who  had,  in  the  cases  contemplated  in  this 
l^rovision,  considered  the  parties  as  within  the  2d  section  of 
the  Act  of  1803,  and  therefore  entitled  to  a  donation  certificate; 
and  a  legislative  repudiation  of  the  construction  given  by  the 
other  Board,  who  had  considered  such  cases  as  coming  within 
the  3d  section  of  the  Act  of  1803,  and  the  parties  entitled  only 
to  a  pre-emption  title.  On  the  31st  of  March  1808,  Congress 
passed  another  law,  c.  40,  the  2d  section  of  which  re-enacts 
and  extends  the  benefit  of  the  4th  section  of  the  Act  of  April 
21st  1806. 

Independently,  however,  of  these  legislative  provisions,  it  b 
the  only  fair  interpretation  of  which,  under  the  circumstances, 
the  2d  section  of  the  Act  of  1803  is  susceptible.  A  literal 
compliance  with  the  Act  is  impossible,  as  there  was  no  day  in 
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the  year  1797,  in  which  the  Spanish  troops  finally  evacuated 
the  Mississippi  territory.  Either  some  latitude  of  construction 
must  be  admitted,  or  this  section  must  become  a  dead  letter, 
and  every  title  dependent  upon  its  provisions,  annulled.  The 
obvious  meaning  of  the  Act,  was  to  make  the  period  of  evacu- 
ation the  punctum  temporis^  to  whiph  the  occupancy  should  re- 
fer, and  as  the  one  incident  or  the  other,  must  yield,  in  order 
to  carry  the  whole  design  of  the  legislature  into  operation,  the 
expunging  of  the  words  in  the  year  1797,"  involves  the  least 
sacrifice,  and  tends  more  effectually  than  any  thing  else,  to  fur- 
ther the  intentions  of  the  legislature. 

In  settling  this  question  of  construction,  the  practice  of  the 
government,  and  of  its  lawfully  authorized  agents  is  entitled  to 
much  consideration.  This  construction  has  received  the  sanc- 
tion of  the  Board  of  Commissioners,  who  were  invested  not  only 
with  ministerial,  but  judicial  functions;  and  who  throughout  the 
whole  period  of  their  existence  so  interpreted  the  law.  'It  has 
received  the  sanction  of  the  land-office,  and  of  the  executive,  for 
patents  have  invariably  been  granted  on  such  certificates. 

In  Edward's  lessee  vs.  Darby,  12  ff^Tieat.  210,  this  Court 
seems  to  recognise  the  importance  of  recurring  to  such  sources 
of  information. 

In  order  to  arrive  at  the  true  construction  of  a  statute,  or 
even  to  enable  it  correctly  to  interpret  the  provisions  of  the 
Constitution,  the  Court  will  refer  to,  and  judicially  notice  the 
historical  facts  which  are  essential  to  their  correct  interpreta- 
tion. This  was  done  in  the  case  of  Gibbons  V8,  Ogden,  9 
ffTieut.  1. 

If  then,  this  form  of  certificate  be  correct  under  the  law,  what 
is  its  operation?  The  2d  section  says  that  the  land  thus  occu- 
pied shall  be  granted  to  the  occupant;  this  does  look  as  if  Con- 
gress designed  some  ulterpr  act  to  be  done  to  vest  the  title. 
The  language  of  the  8th  section  amounts,  however,  to  a  present 
legislative  grant.  It  provides,  that  so  much  of  the  five  millions 
of  acres,  reserved  for  that  purpose,  as  may  be  necessary  to  satis- 
fy various  classes  of  claims,  enumerating  particularly  those 
which  are  embraced  by  the  2d  section  of  the  Act,  *'be  and  the 
same  is  hereby  appropriated."  This  language  is  more  definite 
than  that  which  this  Court,  in  Simms  vs.  Irvine,  3  Doll.  425, 
construed  to  confer  a  legal  title  as  effectually  as  a  patent.  Cited 
also  2  Wheat.  196. 

If  this  view  of  the  case  be  correct,  it  follows,  that  the  title  of 
the  plaintiff  in  error  is  radically  and  intrinsically  a  nullity.  The 
patent  under  which  he  claims,  cannot  be  valid  even  at  law,  if 
at  the  period  of  its  emanation,  the  United  States  had  no  title. 
Polk's  Lessee  vs.  Wendell,  9  Cranch^  87. 94.  Patterson  vs.  Winn, 
11  Wheat.  S04. 
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Neither  the  language,  nor  the  policy  of  any  law,  limits  tin 
time  within  which  we  were  to  call  for  the  patent.  No  mone) 
was  to  be  paid  beyond  the  mere  official  fee  for  the  paper.  Ng 
person  could  be  injured  by  the  delay;  and  in  this  view,  nearly 
all  the  patents  emanating  on  donation  certificates,  bear  date 
about  the  same  period  of  time. 

The  case  is  therefore  relieved  from  the  difficulties  presented 
by  the  question  whether  the  Court  will  look  behind  the  elder 
patent,  and  investigate  the  prior  rights  of  the  parties.  The  va- 
rious^  decisions  on  that  question  relate  exclusively  to  cases  in 
which  no  other  than  an  equitable  title  existed  before  the  patent, 
and  where  the  patent  itself  properly  issued.  Even  in  such 
cases,  this  Court  has  adopted  the  practice  of  the  state  Courts 
where  the  land  was  situated,  and  have  decided  either  fot*  or 
against  the  conclusiveness  of  the  patent,  as  to  the  legal  title, 
according  to  the  varying  ideas  of  the  state  Courts.  In  this  case 
it  is  incumbent  on  the  plaintiff  in  error  to  show,  affirmatively, 
that  the  state  Court  has  erred.  Kirk  vs.  Smith,  9  Wheat.  241. 
And  to  do  this,  he  must  show^  that  under  the  law  of  Mississippi, 
the  patent  is  the  only  and  conclusive  evidence  of  the  legal  title. 
No  authority  to  this  point,  can,  it  is  believed,  be  produced. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court. — 

This  was  an  action  of  ejectment,  originally  instituted  in  a 
Circuit  Court  of  the  state  of  Missisippi. 

Upon  the  trial  of  the  cause,  in  the  Court  of  original  jurisdic- 
tion, the  defendant  excepted  to  the  opinion  of  the  Court,  in 
overruling  instructions  niovcd  on  his  part,  to  be  given  to  the 
jury,  and  also  to  the  instructions  given  by  the  Court,  at  the  trial 
of  the  cause. 

In  the  bill  of  exceptions  tendered  by  the  plaintiff  in  error  in 
the  Court  below,  are  inserted  the  titles  of  the  parties  to  the 
land  in  controversy,  and  tbe  facts,  upon  which  the  questions  of 
law  arise,  which  were  decided  by  the  Court.  A  verdict  and 
judgment  were  rendered  against  the  defendant,  from  which  he 
appealed  to  the  Supreme  Court  of  the  state,  being  the  highest 
Court  of  law  therein,  where  the  judgment  was  affirmed;  and 
the  case  is  now  brought  before  this  Court,  by  writ  of  error  to 
the  Supreme  Cgurt  of  the  state. 

The  material  facts  of  the  case  Ure  the  following:  The  les- 
sors of  the  plaintiffs  in  the  action  of  ejectment,  claimed  the  land 
in  controversy  under  and  by  virtue  of  a  patent  from  the  United 
States,  dated  the  13th  day  of  October  1820,  which  was  given 
in  evidence.  This  patent  emanated  upon  a  certificate  of  the 
Board  of  Commissioners  west  of  Pearl  river,  prganized  under 
the  provisions  of  the  Act  of  Congress,  of  the  3d  of  March  1803, 
entitled  "An  Act  regulating  the  grants  of  land,  and  providing 
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for  the  disposal  of  the  lands  of  the  United  States,  south  of  the 
state  of  Tennessee;"  which  certificate  was  also  given  in  evi- 
dence, and  bears  date  the  ISth  day  of  February  1807.  The  im- 
portant parts  of  the  certificate  are  in  the  following  words,  to  wit: 
Joseph  White  claims  a  tract  of  six  hundred  and  forty  acres  of 
land,  situated  in  Claiborne  county,  on  the  waters  of  Bayou 
Pierre,  by  virtue  of  the  occupancy  of  the  claimant  on  and  be- 
fore the  30th  day  of  March,  in  the  year  one  thousand  seven 
hundred  and  ninety-eight.  We  certify  that  the  said  Joseph 
White  is  entitled  to  a  patent  therefor,  from  the  United  States, 
by  virtue  of  the  recited  Act" 

The  defendant  claimed  and  held  possession  of  the  land,  under 
and  by  virtue  of  a  patent  from  the  United  States,  dated  the  12tli 
day  of  August  1819,  for  553  acres  of  land.  This  patent  is 
founded  upon  a  purchase  at  the  general  sale  of  the  lands  of  thq 
United  States,  at  Washington,  Mississippi;  under  the  authori- 
ty of  the  before  recited  Act  of  Congress. 

Upon  this  state  of  facts,  the  counsel  for  the  defendant  moved 
the  Cdurt  to  instruct  the  jury;  "That  in  such  a  case,  the  older 
patent  of  the  defendant  under  which  he  claimed  possession, 
should  prevail  in  the  action  of  ejectment  in  a  Court  of  Law, 
against  the  said  junior  patent  of  the  plaintiff;  although  the  said 
junior  patent  of  the  plaintiff  emanated  upon  a  prior  certificate 
of  the  Board  of  Commissioners,  west  ot  Pearl  river;  but  the 
Court  refused  to  give  such  instructions  in  point  of  law  to  the 
jury,  but  on  the  contrarv,  instructed  them,  that  the  junior  pa- 
tent of  the  said  plaintiff,  emanating  upon  a  certificate  of  a  do- 
nation claim,  prior  in  date  to  the  patent  under  which  the  de- 
fendant claims,  would  overreach  the  patent  of  the  defendant, 
and  in  point  of  law  should  prevail  against  such  prior  patent  of 
the  defendant." 

These  opinions  having  been  affirmed  upon  appeal  to  the  Su- 
preme Court  of  the  state,  the  object  of  this  writ  of  error  is  to 
have  them  reviewed  in  this  Court. 

It  has  been  objected,  that  this  Court  has  not  jurisdiction  of  the 
case.  By  the  second  section  of  the  third  article  of  the  Constitu- 
tion, it  is  declared,  "That  the  judicial  power  shall  extend  to  ^11 
cases  arising  under  this  Constitution,  the  laws  of  the  United 
States  and  treaties  made,  or  to  be  made  under  their  authority, 
Ecc."  By  the  25'th  section  of  the  Judiciary  Act  of  1789,  made 
in  pursuance  of  this  provision  of  the  Constitution,  it  is  enacted 
**Thal  a  final  judp^nent  or  decree  in  any  suit,  in  the  highest 
Court  of  law  or  equity  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  construction  of 
any  statute  of  the  United  States,  and  the  decision  is  against 
the  title  or  right,  &c.,  specially  set  up  or  claimed  by  either  par- 
ty, &c.,  under  such  statute,  &c.,  may  be  re-examined  and  re- 
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versed  or  affirmed,  by  the  Supreme  Court  of  the  United  State 
upon  a  writ  of  error. " 

In  this  case,  the  titles  of  both  parties  fu*e  derived  under  a 
Act  of  Congress;  the  construction  of  the  statute  is  drawn  d 
rectly  in  question;  and  the  decision  of  the  highest  Court  < 
Law  of  the  state,  is  against  title  and  right  of  the  party,  special 
ly  set  up  in  his  defence  under  the  statute.  Tliis  case  is  not  dit 
tinguishable  from  the  case  of  Matthews  vs,  Zane,  4  Craneh^SBi 
in  which  the  jurisdiction  of  this  Court  was  maintained. 

For  the  plaintiff  in  error,  it  is  argued,  that  the  state  Coui 
erred  in  deciding  that  the  elder  grant  should  not  prevail  in  tfa 
action  of  ejectment. 

It  is  undoubtedly  true,  that  upon  common  law  principles  tb 
legal  title  should  prevail  in  the  action  of  ejectment,  upon  th 
same  grounds  that  the  legal  right  prevails  in  other  actions  i 
Courts  of  Law.  It  is  so  held  in  those  states  in  which  the  prii 
ciples  of  the  common  law  are  carried  into  full  effect,  and  tfa 
course  of  proceeding  in  the  action  of  ejectment  are  accordin, 
to  those  principles.  In  the  states  where  these  principles  pre 
vail,  it  is  held,  that  in  a  trial  at  law  the  Courts  will  not  lool 
behind,  or  beyond  a  grant,  to  the  rights  upon  which  it  is  found 
cd ;  nor  examine  the  progressive  stages  of  the  title,  anteceden 
to  the  grant. 

But  in  other  states,  the  Courts  of  Law  proceed  upon  otht 
principles.  In  the  action  of  ejectment,  they  look  beyond  th 
grant,  and  examine  the  progressive  stages  of  the  title,  from  ii 
incipient  state,  whether  by  warrant,  survey,  entry,  or  certificat 
until  its  final  consummation  by  grant;  and  if  found  regular  aa 
according  to  law,  in  these  progressive  stages,  the  grant  is  he! 
to  relate  back  to  the  inception  of  the  rightt  and  to  have  dignit 
accordingly. 

This  latter  course,  seems  to  be  the  one  adopted  and  pursue 
by  the  Courts  of  Mississippi.  It  is  enough  for  us  to  «ay,  tlu 
in  so  doing,  and  in  applying  their  peculiar  mode  of  proceedia 
to  titles  derived  through  and  under  the  laws  of  the  Unite 
States,  they  violated  no  provisions  of  any  statute  of  the  Unite 
States. 

The  important  question  in  the  case  is  this:  In  applying  il 
o^vn  principles  and  practice  in  the  action  of  ejectment,  as  migl 
well  be  done  to  this  case,  has  the  Court  misconstrued  the  Ac 
of  Congress,  in  deciding  that  the  grant  of  the  plaintiff,  emana^ 
ing  upon  the  donation  certificate  of  the  Bcfard  of  Commissioi 
ers,  west  of  Pearl  river,  set  forth  in  the  record,  would  pverreac 
the  defendant's  grant,  and  should  prevail  against  it  in  the  ac 
tion  of  ejectment  ? 

This  draws  in  question  the  construction  of  the  Act  of  Con 
gress  of  1803,  and  gives  this  Court  jurisdiction  of  the  case 
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It  is  well  known,  that  prior  to  the  treaty  of  San  Lorensso,  of  the 
27th  of. October  1795,  controversies  had  long  existed  between 
the  United  States  and  his  Catholic  Majesty,  on  the  subject  of 
the  boundaries  which  separated  the  United  States,  and  the 
Spanish  provinces  of  East  and  West  Florida.  The  second 
article  oi  that  treaty  declares  **That  the  southern  bound- 
ary of  the  United  States,  which  divides  their  territory  from 
the  Spanish  colonies  of  East  and  West  Florida,  shall  be  desig- 
nstted  by  a  line  beginning  on  the  Mississippi  river,  at  the  north- 
ernmost part  of  the  thirty-first  degree  or  latitude,  north  of  the 
equator,  which,  from  thence,  shall  be  drawn  due  cast  to  ih^ 
middle  of  the  river  AppalachicOla,"  8cc.  And  it  is  agreed,  that 
IT  there  should  be  any  troops,  garrisons,  or  settlements  of 
cither  party,  in  the  territory  of  the  other,  according  to  the 
above  mentioned  boundaries,  they  should  be  withdrawn  from 
the  said  territory,  within  the  term  of  six  months,  after  the  ra- 
.tification  of  this  treaty,  or  sooner  if  it  be  possible. 

It  is  matter  of  public  history,  that  there  were  Spanish 
troops,  garrisons,  and  settlements  north  of  this  boundary,  and 
within  the  territory  of  the  United  States;  which  were  not 
withdrawn,  till  long  after  the  time  stipulated  by  the  treaty. 

By  the  second  section  of  the  before  recited  Act  of  Congress,  of 
the  Sd  of  March  1803,  it  is  enacted  "  That  to  every  person,  or  to 
the  legal  representative  or  representatives  of  every  person,  who, 
either  being  the  head  of  a  family,  or  of  twenty-one  years  of 
age,  did,  on  that  day  of  the  year  1797,  when  the  Mississippi 
territory  was  finally  evacuated  by  the  Spanish  troops,  actually 
inhabit  and  cultivate  a  tract  of  land  in  the  said  territory,  kc. 
the  said  tract  of  land  thus  inhabited  and  cultivated,  shall  be 
granted,  provided,  however,  that  not  more  than  one  tract  shall 
be  thus  granted  to  any  one  person,  and  the  same  shall  not  con- 
tain more  than  640  acres;  and  provided  that  this  donation  shall 
not  be  made  to  any  person  who  claims  any  other  tract  of  land 
in  the  said  territory,,  by  -virtue  of  any  British,  or  Spanish 
grant,  or  order  of  survey." 

The  sixth  section  of  the  Act  provides  for  tbe  establishment 
of  two  Boards  of  Commissioners,  one  east  and  the  other  west 
of  Pearl  river,  in  said  territory;  "for  the  purpose  of  ascertain- 
ing the  rights  of  persons  claiming  the  benefit  of  the  articles  of 
agreement  and  cession  between  the  United  States  and  state 
of  Georgia,  or  of  the  three  first  sections  of  this  Act.  And 
each  Board,  or  a  majority  of  each  Board,  shall,  in  their  respec- 
tive districts,  have  power  to  hear  and  decide  in  a  summary 
manner,  all  matters  respecting  such  claims;  also  to  administer 
oaths  and  examine  witnesses,  and  such  other  testimony,  as  may 
be  adduced,  and  to  determine  thereon,  according  to  justice  and 
equity;  which  determination,  so  far  as  relates  to  any  rights 
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derived  from  the  articles  of  agreement  aforesaid,  or  fnmi 
three  first  Sections  of  this  Act,  shall  be,  final." 

The  eleventh  section  provides  ^'That  the  lands  fpr^K 
certificates  of  any  description  whatsoever  shall  have  b 
granted  by  the  commissioners,  in  purstrance  of  the  provisii 
of  this  Act,  shall,  as  soon  as  may  be,  1>6  surveyed.  And  i 
said  surveyor  shall  cause  all  the  other  lands  of  the  Unit 
States,  in  the  Mississippi  territory,  to  be  surveyed.*' 

And  the  twelfth  section  provides,  that  all  the  lands  afc 
said,  not  otherwise  disposed  of  or  excepted,  by  virtue  of 
provisions  of  the  preceding  sections  of  this  Act,  shaU  (n 
certain  other  reservations  and  exceptions)  be  offered  for  sali 
•  As  such  lands  only  were  authorized  to  be  offered  for  sale 
had  not  been  appropriated  by  the  previous  sections  of  the  I 
and  certificates  granted  by  the  commissioners,  in  pursua: 
therc9f;  it  follows,  incontestably,  that  the  right  of  the  pis 
tiffin  thie  ejectment^  derived  from  a  donation  certificate,  is 
perior  to  tha^  of  the  defendant,  derived  from  a^  purchase  at 
sales,  unless  there  is* some  fatal  infirmity  in  -the  certifies 
which  renders  it  void.  This  has  not  been  contested.  . 
But  it  is  objected  to  this  certificate: — 
1.  That  it  is  not  a  donation  certificate.  ^ 
%  That  it  is  not  sufficiently  precise,  and  does  not  aver 
the  facts  netessary  to  authorize  the  commissioners  to  grai 
certificate. 

3.  The  period  of  occupancy,  is  alleged  to  be  the  dOth 
March  1798. 

The  answer  td  the  first  objection  is,  that  the  certificate 
granted  for  64(^  acres  of  land,  the  precise  quantity  for  wb 
a  donation  certificate  was  authorized. 

This  is  sufficient  evidence  of  the  intention  of  the  Board 
Commissioners,  to  grant  a  donation  certificate.  The  perioc 
occupancy,  too,  fits  the  case  of  a  donation  certificate,  or  no 
and,  if  necessary,  fortifies  the  conclusion  of  its  .being  gran 
as  a  donation  certificate. 

.  To  the  second  objection,  it  may  be  answered,  that  the  1 
requires  no  precise  form  in  the  certjficatel  It  is  sufficient 
the  proofs  be  exhibited  to  the  Board  of  Commissioners,  to 
tisfy  them  of  the  facts  entitling  thb  party  to  the  certifies 
The  facts  need  not  be  spread  upon  the  record.  It  is  sufficic 
if  the  consideration,  to  wit,  the  occupancy,  and  the  quant 
granted,  appear. 

Nothing  more  is  necessary  to  certify  to  the  govemmenl 
the  party's  right;  or  to  enable  him,  after  it  is  surveyed  by 
proper  officer,  to  obtain  a  patent. 

The  objection,  that  the  occupancy  is  stated  to  be  cm  ' 
30th  of  March  179S,  produces  more  difficulty. 
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The  language  of  the  second  section  of  the  Act  of  Congress, 
authorizing  these  donation  claims,  is,  that  the  persons,  wiio  on 
that  day  of  the  year  1797,  when  the  Mississippi  territory  vma  . 
finaUy  evacuated  by  the  Spanish  troops,  &c. 

This  language'  is  very  peciiliar,  and  shows  plainly,  that,  al^ 
though  Congress  at- the  time  of  passing  the  law  was  certain 
of  the  fact  of  evacuation  by  the  Spanish  troops,  that  body 
was  not  informed  of  the  precise  time  when  the  evacuation 
took  place. 

The  law  was  intended  to  confer  a  bounty  on  a  numerous 
class  of  individuals;  and  in  construing  the  ambiguous  words 
of  the  section,  it  is  the  duty  of  the  Court  to  adopt  that  con« 
fttruction  which  will  best  effect  the  liberal  intentions  of  the  le- 
gislature. 

To  interpret  this  section  literally,  that  land  should  be  grantr 
cd  to  those,  who,  on  the  same  day  of  the  year  1797  occupied 
a  tract  of  land,  provided  the  Spanish  troops  finally  evacuated 
the  territory,  and  on  that  very  day  of  that  very  year  1797, 
would  totally  defeat  the  operation  of  the  law,  and  the  bounty 
intended  by  it;  if  it  should  have  happened,  that  the  final  eva- 
cuation of  the  territory,  by  the  Spanish  troops,  took  place  on 
the  first  day  of  January  1798,  or  on  any  subsequent  day. 

If  an  individual  had  inhabited  and  cultivated  a  tract  of  land 
every  day  in  the  year  1797,  still,  according  to  the  letterrof  this 
section,  he  was  not  entitled  to  the  bounty  of  the  government, 
because  the  Spanish  troops  had  not  evacuated  the  territory  any 
day  of  that  year  J  but  some  day  of  the  next  year ;  and  although 
the  party  continued  to  occupy  the  land  until  the  day  of  tl^e  ac* 
tual  evacuation,  still,  he  could  not  l>e  entitled,  accordinig  to 
the  letter  of  the  Act,  because  that  day  wa3  not  any  day  of  the 
year  1797. 

This-  could  not  be  the  intention  of  Congress.  The  coun- 
try had  been  settled  duriug  the  conflict  on  the  subject  of 
boundaries,  between  Spain  and  the  United  States,  by  the  citi- 
zens and  subjects' of  both,  governments.  It  was  a  weak  and  ex- 
posed frontier  of  the  United  States.  The  manifest  general  in- 
tent of  the  Act  of  Congress,  b  to  confer  a  bounty  upon  the  in- 
habitants and  cultivators  of  the  soil,  who  elected  to  remain  in 
the  country  at  the  time  of  the  actual  evacuation  by  the  Spanish 
troops.  In  this- view  of  the  subject,  the  time  of  the  actual  eva- 
cuation was  very  important,  but  whether  it  was  on  some  day 
in  the  year  1797  or  1798,  was  comparatively  unimportant. 

If  the  fact  be  supposed,  and  it  must  be  supposed  for  the  sake 
of  the  argument,  that  the  actual  evacuation  took  place  on  the 
30th  of  March,  1791,  then  something  must  be  rejected  in  the 
construction  and  interpretation  of  the  Act  of  Congress  to 
make  the  provisions  ot  the  law  effectual   Either  the  words 
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main  scope  and  general  intent  of  the  law,  or  the  cla 
nations  of  all  the  inhabitants  and  cultivators,  wes 
river,  must  be  defeated.  This  ,  would  but  defeat  th 
general  intent  of  the  law. 

It  was  said  at  the  bar,  that  all  the  donation  certi£ 
of  the  Pearl  river  express  to  be  for  occupancy  on  th 
of  March,  1798,  and  a  certificate  from  th6  commi 
the  general  ku\d-of!ice,  to  that  effect,  was  produced 
necessary  to  decide  whether  we' can,  or  cannot,  noti< 
lificate  as  evidence  of  the  fact  that  the  evacuation 
on  that  day,  or  as  evidence  of  the'  construction  gi 
Board  of  Commissioners  west  of  Pearl  river.  It  i 
if  they  were  authorized  to  give  such  construction  t 
in  the  event  supposed,  that  the  event  happened ;  c 
words,  that  the  actual  evacuation  took  place  on  t 
March,  1798,  as  supposed  in  the  argument;  and  th 
struction  of  the  Sd  section  of  the  Act  of  Congress, 
are  disposed  to  adopt,  is  the  true  construction  ini 
lion  of  Congress  itself;  we  think,  may  fairly  be  inU 
the  Act  of  Congress  of  the  21st  of  April,  1806.  Tl 
tion  of  that  Act  provides,  that  wherever  it  shall 
the  satisfaction  of  the  register  and  the  receiver  of  t 
east  of  Pearl  river,  that  the  settlement  and  occupanc 
of  which  a  pre-emption  certificate  had  been  grai 
commissioners,  had  been  made  and  taken  place  p 
30th  of  March,  1798,  they  shall  be  authorized  to  g 
|)artj  a  donation  certificate,  in  lieu  of  such  pre-emj 

It  appears,  from  this  section,  that  the  commissioi 
Pearl  river  had  adopted  the  construction  of  the  A 
contended  for  by .  the  plaintiff  in  error ;  and  that, 
granting  donation  certificates  to  the  inhabitants  ai 
down  to  the  period  of  the  30th  of  March,  1798,  ui 
section  of  the  Act,  they  had  granted  pre-emption  < 
under  the  provisions  of  the  3d  section.  Congress  t 
a  mistaken  construction  of  the  law,  by  directing  dc 
tifi'cates  to  be  made  out  in  lieu  of  the  pre-emption  c 

The  Act  of  1803  puts  the  settlers  east  and  west  < 
ver  on  precisely  the  same  footing,  and  it  is  inconce 
Congress  could  have  any  motive  for  giving  those  e 
river  any  preference  by  the  Act  of  IS06;  or  that  thi 
have  any  other  object,  than  to  continue  upon  the 
ing  the  settlers  east  and  west  of  Pearl  river: 

The  certificate  granted  in  the  case  before  us,  i 
evidence  that  the  commissioners  weat  of  Pearl  rive: 
more  liberal  construction;  such  as  we  think  the; 
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wanted  in  adopting,  and  such  as,  we  think,  is  manifestly  sanc- 
tioned by  Conjg;ress,  in  the  Act  of  1806, 

It  is  the  opinion  of  this  Court,  that  the  commissioners  were 
authorized  to  hear  evidence  as  to  the  time  of  the  actual  eva- 
cuation of  the  territory  by  Spanish  troops,  and  to  decide  upon 
the  fact  The  law  gave  them  **  power  to  hear  and  decide  all 
matters  respecting  such  claims,  and  to  determine  thereon,  ac- 
cording to  justice  and  to  equity  ;7  and  declares -their  4ctermi- 
nation  shall  be  finaL 

We  are  bound  to  presume  that  every  fact  necessary  to  war- 
rant the  certificate,  in  the  terms  of  it,  was  proyed  before  the 
commissioners ;  and  that,  consequently,  it  was  shown  to  them ; 
and  the  final  evacuation  of  the  territory  by  the  Spanish  troops 
took  place  on  the  30th  of  March,  179& 

Upon  the  whole,  it  is  the  unanimous  opinion  of  this  Court, 
that  the  Supreme  Court  of  the  state  or  Mississip^ii  has  not 
misconstrued  the  Act  of  Congress, .from  which  the  Fights  qf  the 
parties  are  derived ;  and  that  the  judgment  qf  the  Supreme 
Court  be  affirmed^  *.  ■ 

This  cause  came  on,  fee,  on  consideration  whereof,  It  is 
the  opinion  of  this  Court  that  the  Supreme  Court  of  the  state 
of  Mississippi  has  npt  misconstrued  the-  Act  of  Congress  on 
which  the  plaintiff  b^low  reliea;  and  it  is  therefore  adjudged 
and  ordered  by  this  Court,  that  the  judgment  of  said  Supreme 
Court  of  the  state  of  Mississippi  be,  and  the  same  is;  herqby 
affirmed,  with  costs. 
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Ann  Pray,  Executrix,  J.  J.  Maxwell,  and  George  Wa- 
ters, Executors  of  John  Pray,  Deceased,  Appellants,  vs. 
.  George  G.  Belt,  Trustee,  and  James  P.  Heath,  pro.  ami. 

The  testator  in  his  will  says^  whereas  my  will  is  lehfi^y,  an4  it  is  posnble 
I  may  have  committed  some  error  or  errors,  I  therefore  mithorize  and- em- 
power, as  fully  as  I  could  do  myself  if  living,  a  majority  of  my  acting  ex^ 
ecutors,  my  wife  to  have  a  voice  as  executrix,  to  decide  in  all  cases,  in 
case  of  any  dispute  or  contention :  whatever  they  determine  is  my  inten- 
tion, shall  be  final  and  conclusive*  witliout  any  resort  to  a  Court  of  Jhs- 
tice."  Clauses  of  this  description  have  always  received  such  Judldal  con- 
struction, MS  would  comport  witli  the  reasonable  intention  of  thetestator^ 

Even  w^ere  the  forfeiture  of  a  legacy  has  been  declared  to  be  the  penalty  of 
not  conforming  to  the  injunction  of  a  will,  Courts  of  Justice  have  considr 
ered  it,  if  the  legacy  be  not  given  over,  rather  as  an  effort  to  effect  a 
desired  object,  by  intimidation,,  than  as  concluding  the  rights  of  the  par- 
ties. If  an  unreasonable  Use  be  made  of  such  a  power  so  given  in  a  wifl^ 
one  not  foreseen,  and  which  could  not  be  intended  by  the  testator,  it  has 
been  considered  as  a  case,  in  which  the  general  j>ow€r  of  Courts  of  Jus<* 
tice  to  decide  on  the  rights  x>f  parties  ought  to  be  exercised.  {680| 

There  cannot  be  such  a  construction  given  ip  such  a  clause  in  a  testators  will, 
as  will  prevent  a  party  whp  conceives  himself  injured  by  the  construction^ 
from  submitting  his  case  to  a  CoOrt  pf  Justice.  A  Court  must 'decide 
whether  the  construction  of  the  wlU  adopted  by  tho^  who  are  named  is 
the  right  construction,  or  the  grossest  injustice  might  be  done,  .f  680} ' . 

Where  a  legacy  for  which  suit  is  instituted,  is  given  jointly  lo  several  per- 
sons in  different  families,  and  the  legatees  take  equally,  the  number  in- 
neither  family  being  ascertained  by  the  will,  all  the  claimants  ought  to  be 
brought  before  the  Court  The  right  of  each  individual  depen£  on  the 
number  who  are  entitled,  and  this  number  is  a  fact,  which  must  be  in- 
quired into,  before  the  amount  to  whiph  any  one  is  entitled  can  be  fixed.  If 
tiiis  fact  were  to  be  examined  in  every  case,,  it  would  subject  the  execu- 
tors to  be  harassed  by  a  multiplicity  of  suit^  and  if  it  were  to  be  fixed  by 
the  first  decree,  would  not  bind  persons  who  were  not  parties.  {681| 

APPEAL  from  the  Circuit  Court  of  the  United  States  Car 
the  District  of  South  Carolina. 

The  appellees,  complainants  in  the  Court  below,  on  behalf  of 
Jane  Heath,  the  wife  of  James  P.  Heath,  and  of  her  children, 
filed  a  bill  in  the  Chancery  side  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Carolina,  against  Ann 
Pray,  executrix,  J.  J.  Maxwell,  and  George  Waters,  execu* 
tors  of  the  last  will  of  John  Pray  deceased,  for  the  recovery  of 
a  legacy  to  which  Jane  Heath  was  entitled  under  the  will. 
^  The  clauses  of  the  will  of  John  Pray,  brought  under  the  no- 
tice and  <;pnsideration  of  the  Court,  and  exhibited  by  the  re- 
cord were : 
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(Pi«y  et  aL«i».  Belt  et  «L) 
Item  51.  Whereas  I  hold  ten  bonds,  given  by  John  J.  Max- 
well,  payable  by  ten  instalments,  the  first  on  the  tenth  of  Janu*. 
ary  next,  and  the  others  on  the  tenth  of  January  in  each  year 
after.  It  is  my  will,  and  I  direct,  that  the  bonds  payable  tenth 
of  January,  eighteen  hundred  and  twenty,  eighteen  hundred 
and  twenty-one,  and  eighteen  hundred  and  twenty-two,  say  the 
three  first,  shall  be  applied  in  aid  of  the  payment  of  my  just 
debts,  if  any  due,  and  in  the  payment  of  the  legacies  by  me 
left  It  is  my  request  that  my  executors  do  also  apply  all  funds 
which  I  may  possess  at  my  decease,  as  also  dividends  on  all  my 
bank  stock,  (except  that  part  of  dividends  which!  have  directed 
to  go  immediately  to  some  of  my' legatees,)  and  also  to  apply 
all  moneys  due  to  me*  as  soon  as  collected,  and  also  all  rents 
and  crops  of  rice  and  cotton;  first  to  pay  any  .debts,  and  th^n 
legacies,  any  heretofore  left,  or  which  1  may  hereafter  leave  to 
be  paid.   It  is  my  will,  and  I  do  direet,  that  my  executors  do 
pay  up  the  one-half  of  all  tlie  cash  legacies  by  me  left  to  my 
relations,  out  of  the  first  funds  they^  can  command  from  my 
estate,  except  those  I  may  hav.e  directed  to  be  paid  immediate- 
•  ly ;  and  after  they  have  paid  the 'one-half  to  my  relations,  there- 
after it  is  my  will  that  they  da  pay  up  in  equal  proportions, 
agreeably  to  sums  left,  to  all  my  other  legatees;  and  be  it  un- 
derstood, and  it  is  my  will  and  intention,  that  after  they  have 
paid  the  one-half,  to  my  relations,  that  they  will  continue  to 
pay  them  the  other  half  in  equal  proportions  with  my  other  le- 
gatees ;  my  object  and  intention  is,  to  place  them  on  the  same 
looting  with  my  olher  legatees,  after  the  payment  of  one-half 
to  my  said  relations.   It  is  my  will  and  request,  that  my  exe- 
cutors do  pay  all  my  debts  and  legacies  as. soon  as  possible  after 
my  death ;  but  be  it  explicitly  and  plainly  understood,  that  no 
interest  whatever  is  to  be  allowed  on  any  legacy  by  me  left  to 
any  one  of  my  legatees,  as  in  all  probability  the  resources  and 
funds  of  my  estate  will  be  equal  to  the  payment  of  my  debts 
and  legacies  before  the  three  bonds  mentioned  of  John  J.  Max- 
well may  fall  due  and  be  collected*  Iti  case  all  debts  and  lega- 
cies can  be  paid  before  the  three  aforesaid  bonds  can  be  col- 
lected, then,  and  in  that  case,  whatever  balance  may  remain  to 
be  collected  on  the  three  aforesaid  bonds,  principal  and  inter- 
est, it  is  my  will,  that  the  same  shall  be  equally  divided  as 
collected,  between  the  following  persons^  share  and  share 
alike :  To  my  executors  in  trust,  for  the  use  and  benefit  of  my 
aunt  Turpin,  my  uncle's  present  wife;  it  is  my  intention  to 
keep  it  from  being  subject  to  my  uncle's  debts,  that  I  leave  it 
in  trust ;  in  case  of  no  risk,  my  executors  will  pay  it  over  to 
my  aunt.  My  god-daughter,  Mary  Jane  Pray  Mines,  wife  of 
Lewis  Hines.  The  children  of  Thomas  Mann,  by  his  present 
wife^  as  also  Ann  and  Jane,  now  in  New-Providence.  Any  part 
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(Pray  et  al.  «fi^  Belt  et  al) 
which  the  children  of  Harriet  Mann,  Thomas  Mann's  wife, 
ihay  be  entitled  to,,  is  ta  be  ascertained  5y  the  number  she  may 
have  at  t;he  time  these  bonds  are  toUecte^^  and  my  exe(^utors  are 
ready  to  pay  over.  In  case  all  i^  not  applied  on  my  debts  and 
legacies,  and  if  Harriet  hatH  any  child  alter  the  payment,  theii 
•uch  child  to  receivje  such  proportion  as  the  other  children  otft 
of  the  part  paid  to  such  as  she  before  had  or  has  at  the  time 
the  same  is  paid.  ^  My  executors  will  be  governed  in  the  distri- 
bution, by  the  number  of  children  Harriet  has  on  the  day  they 
are  ready  to  make  aBlstribut\pn.  In  case  of  any  surplus  left  on 
said  bonds,  the  said  children's  parts  to  be  paid  to  their  legal 
representatives,  so  it  is  not  their  father;  (1  omitted  the. word 
Mann  after  the  words  Ann  and  Jane  above,)  and  to  Richard  Al 
Heathy  in  trust  for  the  benefit  of  June  Heathy  wife  of  Jjames  P. 
Heath,  and  such  childrep  as  she  may  have  when  that  surplus 
may  be  collected,  in  case  of  there  being  any." 

**  It  is  my  will,  and  I  direct,  that  all  my  estate,  both  real  and 
personal,  shall  bip  kept  and  continued  together,  until  all  my 
just  debts  ancl  legacies  are  paid,  4ebts,  if  any,  first,  and  as  soon 
after  as  possible,  to  be  disposed  of  as  hereinafter  directed." 

**  In  case,  of  accidents  by  fire,  at  any  time  before  or  after  my 
eiecutors  pay  my  debts  and  legacies,  it  is  my  will .  that  my 
wife  receive  the  amount  of  insurance  to  aid  in  rebuilding ;  and 
in  ease  of  accidents  by  fire  on  IdtS  in  Nos.  '6  and  7,  before  my 
debt^s  and  legacies  are  paid,  it  is  my  will,  in  such  case,  that  my 
executors  hold  oil  my  estate  together y  until  they  can  add  teti  thou- 
sand dollars  to  what  may  be  received  on  insurance;  and  they 
are  requested  to  put  on  fire-proof  buildings  on  said  lots,  to 
both  these  amounts,'  and  if  these  sums  are  insufficient,. they  are 
authorized  to  raise  any  balance  for  erecting  proper  buildings, 
on  the  credit  of  my  wife :  this  balance;  if  any  required,  be  it 
understood,  is  to  come  out  of  my  wife's  portion  of  my  estate 
left  her. 

In  case  of  such  an  accident,  if  necessary,  in  order  not  to 
delay  re-building,  my  executors  will  resort  to  a  loan  from  the 
bank  or  banks.  Whereas  there  is  no  doubt  but  there  must  be 
a  considerable  surplus  fund  of  my  estate  by  debts  due,  or  crops 
on  hand,  or  near  made,  after  my  executors  have  paid  all  my 
debts  and  legacies,  which  my  wife  will  come  in  for-— if  my 
executors  discover  that  by  such  surplus  that  the  same  will  not 
be  equal  to  tea  thousand  dollars,  in  that  case  it  is  my  will,  that 
they  continue  all  my  estate  together,  until  they  can  make  up 
ten  thousand  dollars;  and.it  is  my  request,  that  they  will,  as 
soon  as  possible  after  raising  the  aforesaid  sum,  proceed  to  put 
up  fire-proof  buildings  on  the  aforesaid  lots.*^ 

**  Whereas  my  will  is  lengthy,  and  it  is  possible  I  may  have 
comndtted  some  error  or  errors.  I  do  therefore  authorize  and 
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empower,  as  fully  as  I  could  do  myself,, if  living,  a  majority  of 
my  acting  executors,  qiy  wife  to  have  a  voice  as  executrix,  to 
decide  in  ail  cases,  in  case  of  any  dispute  or  contention  :  what- 
ever they  may  determine  is  ray  intention  shall  be  final  and  awt- 
thmve^  without  any  resort  to  a  Court  of  Justice. " 

The  defendants  John  J.  Maxwell*  and  George  M.  Waters,  in 
their  separate  answers  allege,  That,  in  the  month  of  Decem- 
ber, in  the  year  eighteen  hundred  and  nineteen^  the  defetidants, 
qualified  as  executors  of  the  will  of  John  Pray,  and  having  as- 
certained that  there  was  a  sufficient  sum  of  money  to  be  raised 
from  the  crops  which  had  been  made  that  year^  as  also  from 
debts  due  the  estate  of  said  John  Pray,  the  testator,  on  bonds* 
notes,  and  other  securities,  which  could  soon  thereaifter  be  re- 
alized, to  satisfy  all  the  unpaid  legacies  of  the  said  testator, 
commenced  a  delivery  of  some  portions  thereof  to  those  claim- 
ing and  entitled  under  the  will.  That,  in  the  mean  time,  after 
they  had  commenced  a  divisibn  of  the  estate  of  said  testator, 
and  before  its  completion,  to  wit,  on  the  tenth  day  of  January, 
in  the  year  eighteen  hundred  and  twenty,  the  accident  occur- 
red^ which  had  been  guarded  against  by  the  siity-first  item  of 
th^  will  of  said  testator,  as  set  forth  in  the  complainant's  bill; 
and  the  buildings  on  lots  No.  6  and  7  were  destroyed  by  fire ; 
that,  at  the  time  when  this  ^vent  occurred,  the  debts  of  said 
testator,  which  wefe  small,  may  have  been,  and  as  this  defend-^ 
ant  believes,  were  all  paid'and  discharged,  but  the  legacies  re^ 
ttiained  partially  unpaid  and  unsatisfied,  although,  as  this  de- 
fendant believes,  at  the  time,  and  as  previously  stated  in  this 
answer,  there  was  a  sufficiency  of  funds  to  \>e  realized  from  the 
Tneans  already  pointed  out,  to  discharge  and  pay  the  remaining 
unsatisfied  legacies,  and  which  the  executors,  when  they  com- 
menced the  division  of  the  estate,  as  aforesaid,  intended  to  ap- 
ply to  the  payment  of  said  unpaid  le|^cies ;  that,  previously, 
also,  to  the  ssdd  conflagration,  by  which  the  said  buildings  oti 
lots  No.  6  and  7  were  oestroyed,  the  first  bond  of  the  said  John 
J.  Maxwell  had  been  collected,  and  applied  to  the  payment  of 
the  debts  and  legacies.  That  the  funds,  which  were  to  be  k^- 
alized  from  the  crops^  bonds,  and  notes,  as  aforesaid,  by  the  ex-^ 
ecutors,  and  which  had  been  deemed  adequate  to  the  payment 
of  the  unpaid  legacies,  were  insufficient  for  that  purpose,  and  the 
payment  of  the  said  ten  thousand  dollars  bequeathed  to  the  said 
Ann  Pray  in  the  said  sixty-first  item  of  said  will,  in  the  event 
of  the  destruction  of  the  buildings  on  the  said  lots  six  and  seven, 
which  actually  occurred:  that  the  two  remaining  of  the  three 
bonds  of  the  said  John  J.  Maxwell,  which  itere  directed  by  the 
fifty-first  item  of  the  said  will  to  be  appropriated  in  aid  of  the 
payment  of  the  said  debts  and  legacies,  were  then  resorted  to 
by  the  executors,  from  which,  in  addition  to  the  available  ff" 
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fccts  -  already  specified,  a  fund  was  realized  equal  to  the  pay- 
ment of  the  legacies,  and  the  sum  of  ten  thousand  dollars, 
which  was  appropriated  to  the  use  of  said  Ann  Prayi  as  direct- 
ed, in  sixty-lirst  item  of  said  ^vill ;  that  the  said  appropriation 
of  the  two  remaining  bonds  of  the  said  John  J,  Maxwell,  was 
made  after  the  division  of 'the  estate  had  commenced,  as  al- 
ready shown,  but  before  its  con^pletion. 

That  if  the  estate  of  the  said  testatbr  had  been  kept  togeth^r» 
after  the  conflagration  aforesaid,  a  sufficient  tinie,  Ainds  may 
have  been  realized  sufficient  to  pay  all  debts  and  legacies,  and 
to  meet  the  aid  authorized  and.directed  for  the  said  Ann  rray; 
but  this  defendant  declares  that  it  would  have  required  the  es- 
tate to  have  been  kept  together  four  or  five  years  for  this  pur- 
pose, without  resorting  to  the  said  bonds :  in  the  mean  tinpc 
the  said  bonds  would  have  become  due,  and  lyen  realized; 
the  one  being  due  on  the  —  day  of  January,  eighteen  hundred 
and  twenty-one,  and  the  other  on  the  — day.  of  January  eigh- 
teen hundred  and  twenty-two.  That  in  and  the  fifty-first 
item  of  the  said  will,  the  said  bonds  are  expressly  directed  ta 
be  appropriated  in  aid  of  the  payment  of  tiie  debts. and  lega- 
cies, aud  only  to  be  distributed  anxonjg  the  legatees  therein 
xiamed,  in  the  event  of  the  debts  and  legacies  oeing  paid  out 
6f  'the  funds,  made  subject  by  the  will  to  that  purpose,  before 
ibc  said  bonds  should  become  due  or  could  be  collected.  That 
if  the  said,  estate  of  the  said  testator  had  bieen  kept  together 
until  the  necessary  funds  for  the  relief  of.  the  said  Ann  Pray> 
and  the  payment  of  the  legacies  had  been  raised  from  \he 
annual  proceeds,  the  ben^t  arising  to  the  said  Jane  Heath 
and  her  children,  by  recieiving  their  proportion  of  the  real  es- 
tate of  said  testator  devised  to  them,  must  have  been  delayed 
four  or  five  years ;  whilst,  by  the  early  division  ef  said  estate^ 
they  were  greatly  benefited,  having  realized,  at  that  time,  from 
this  means  three  thousand  five  hundred  dollars.  And  this  de- 
fendant admits  that  the  complainfints  have  applied  to  the  ex- 
ecutors of  said  testator  on  the  subject  of  the  proportion  of  Jane 
Heath,  in  said  bonds,  and  to  which  they  supposed  her  entitled. 
That  the  division  of  the  estate  having  been  commenced,  and  a 
portion  qf  the  property  delivered  to  the  devisees  and  legatees,  and 
a  fund  sufficient  to  pay  the  legacies,  and  which  was  ta  come  into 
the  hand«  of  the  executors,  having  been  reserved  for  that  purpose^ 
they  considered  themselves  bound  injustice  to  the  legatees  and 
devisees,  wfeo  had  not  received  their  proportion  of  the  estate,, 
to  proceed  in  the  completion  of  the  division  of  the  .estate ;  and 
therefore  conceived  the  estate,  so  far  as  regarded  their  power 
to  continue  it  together  until  the  ten  thousand  dollars  coulS  be 
raised  to  relieve  the  said  Ann  Pray,  from  the  aiuiual  proceeds^ 
as  having  been  in  effect  divided. " 
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2.  No  answer  to  the  bill  of  tlic  appellees  was  filed  by  Mrs. 
Pray. 

The  case  was  heard  on  the  bills  and  answers,  and  the  Cir- 
cuit Court  determined,  that  the  executors  had  misapplied  the 
proceeds  of  the  bonds  of  J.  J.  Maxwell,  on  which  the  legacies 
claimed  were  charged ;  and  that  Mrs.  Pray  would  have  to  re- 
fund to  the  vulue  of  the  residue  bequeathed  to  her,  and,  ratea- 
bly,  also,  according  to  the  interest  and  income  of  the  proper- 
ty specifically  bequeathed  to  her.  An  order  of  reference  was 
tnade^  and  thereupon,  the  master  was  ordered  to  make  certain 
statements  of  the  condition  of  the  estate,  and  of  other  facts  ne- 
cessary to  a  final  decree. 

These  reports  having  been  afterwards  made  by  the  master, 
Che  Circuit  Court,  on  the  9th" of  May,  1826,  made  the  follow* 
ing  decree : 

^  This  cause  came  on  to  be  heard  ori  the  master's  report,  pur- 
suant to  a  reference  at  the  last  term,  on  the  following  points : 
IsU  A  statement  of  the  debts  due  by  the  testator,  sidly.  A 
statement  of  the  pecuniary  and  other  legacies,  and  how  and 
when  paid  3dly.  Of  the  funds  applicable  to  the  debts  and  le- 
gaciesv  4thly.  Of  the  receipts  and  expenditures  of  the  ex- 
ecutrix and  executors.  5thly.  Of  the  value  of  the  residue  be* 
queathed  to  Mrs.  Pray.  6thly.  Of  the  value  or  amount  of  the 
income  which  the  estate  would  have  produced,  had  it  been 
kept  together  specifically.  Of  the  several  amounts  claimed 
by  tliese  complainants,  in  behalf  of  those  whom  they  represent 
as  legatees,  and  his  own  "views  of  the  correctness  of  those 
claims,  with  reference  to  the  principles  on  which  they  are  cal- 
culated. And' he,  the  said  master,  having  duly  made  and  s\ibt 
mitted  his  report  upon  all  the  matters  so  referred  to  him,  and 
it  appearing  from  said  report,  that  the  proportion  of  the  funds 
of  the  said  te^ator,  to  which,  under  his  will,  the  complainants 
are  entitled,  amounts  to  the  sum  of  twelve  thousand  one  hun- 
dred and  eleven  dollars,  as  by  reff^rence  to  said  report  of  file  ix) 
the  registry  of  this  Court  will  more  fully  appear. 

"It  is  ordered,  adjudged  and  decreed,  that  George  M.  Wa- 
ters, and  Jno.  J.  Maxwell,  executors,  and  Ann  Pray,  executrix, 
do  pay  to  the  said  complainants,  the  sum  of  twelve  thousana 
one  hundred  and  eleven  dollars.  And  it  is  further  ordered, 
decreed  and  adjudged^  that*  the  said  sum,  when  collected  by 
force  and  virtue  m  this  decree,  be  paid  into  the  hands  of  the 
clerk  of  this  Court,  and  on  the  receipt  of  the  said  sum,  he  is 
hereby  ordered  and  directed,  so  soon  as  the  same  can  be  ef- 
fected, to  invest  the  said  sum  in  the  purchase  of  United  States* 
stock,  or  bank  stock  of  the  United  States'  Bank,  as  may  ap- 
pear most  advantageous  to  the  compl&inants ;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  defendants  do  pay  fhe 
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(I^fty  et  «L  twk  Belt  et  al.) 
costs  of  this  suit^  and  interest  on  the  principal  sum  decreed, 
to  be  cotnputed  from  the  service  of  this  decree." 

WlIXIAM  JOHMSOK.** 

By  ag^reement  of  counsel,  a  ptlrt  of  the  master's  report  Was. 
afterwards  corrected,  and  the  number  of  persons  among  ^hom 
the  amount  of  John  J.  Maxwell's  bonds  were  to  be  distributed, 
^eing  accurately  stated,  the  sum  to  which  the  complainants 
below  were  entitled,  according  to  the  principles  of  the  decVee 
of  the  Circuit  Court,  was  found  to  beS990d,  instead  of  812,111, 
as  stated  in  the  report* 

The  case  was  argued  by  Mr.  Berrien  for  the  appellants,  and 
by  Mr.  Key  for  the  appellees. 

The  following  points  were  made  by  the  appellants : 

1.  There  is  no  sufficient  evidence^  on  which  to*  found  a  de^ 
cree  for  any  specific  sum. 

2.  The  necessary  pities  were  not  before  the  Circuit  Court 
S.  The  procec!ds  of  the  three  bonds  of  John  J.  Maxwell, 

were  well  applied  to  the  payment  of  debts  and  legacies,  and 
among  others,  to  the  payment  of  the  contingent  legacy  to  Ann 
Pray. 

4,  The  decision  of  the  e^ecutor^,  is  the  will  of  the  testator, 
by  the  express  provision  of  the  will;  and  cannot.be  questioned 
by  the  legatees. 

^r.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court— 

This  suit  was  brought  in  the  Circuit  Court  for  the  district 
of  Georgia,  by  George  G.  Belt,  the  trustee  for  Jane  Heath  kai 
her  children,  who  are  infants,  and  by  James  P.  Heath,  husband 
of  the  .said  Jane,  and  father  of  her  children,  against  the  execu« 
tors  of  John  Pray,  deceased,  and  Ann  Pray,  his  widow,  to  re- 
cover a  legacy  bequeathed  to  them  and  others,  by  the  said  John 
Pray. 

The  executors  resist  the  demand,  on  the  principle  that  the 
bonds  for  which  the  suit  is  instit^t^d,  were  required  to  pay  thf 
debts  and  legacies  due  from  the  testator,  and  to  raise  the 
10,000  dollars  to  replace  the  buildings  on  lots  6  and  T,  which 
were  consumed  by  fire. ,  They  also  contend,  that  their  testator 
has  submitted  the  construction  of  his  will,  absolutely,  to  their 
judgment,  and  that  their  decision  against  the  claim  of  the  le* 
gatees,  is  final.  *• 

The  Circuit  Court  established  the  claim  of  the  plaintiffs,  and 
decreed  to  them  the  proportion  of  the  three  bonds,  which  was 
estimated  to  be  their  part 

From  this  decree,  the  executors  have  appealed  to  this  Court 

In  argument,  several  formal  objections  have  been  taken  tp 
the  decree,  which  will  be  considered.  The  questicm  on.  the 
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meriu,'  defxends  on  the  construction  of  the  will.  The  will  is 
very  inartificially  drawn.  It  is  in  some  parts  rendered  more 
confused  than  it  would  otherwise  be,  by  a  recurrence  in  diflfei^ 
ent  places  to  the  same  subject.  In  item  51,  he  says,  in  the  first 
instance,  that  the  three  bonds  which  are  the  subject  of  contro- 
versy, shall  be  applied  in  (dd  of  the  payment  of  his  just 
debts,  if  any  due,  and  in  the  payment  of  the  legacies  by  hi^ 
lefu"  '  He  adds,  **It  iamy  request,  that  my  executors  do  aUo 
apply  all  funds  which  I  may  possess  at  my  decease,  as  al- 
so dividends  on  all  my  bank  stock,  (except  that  part  of  divi- 
jdends  which  I  have  directed  to  go  immediately  to  some  of  my 
legatees,)  and  also  to  apply  all  moneys  due  to  me,  as  soon  as 
collected,  and  also  all  rents  and  crops  of  rice  and  cotton,  first 
to  pay  any  debts,  and  then  legacies,"  &c. 

The  language  of  this  part  of  the  will,  in  relation  to  these 
bonds,  shows  an  intention  to  apply  them  to  debts  and  legacies, 
if  necessary;  but  indicates,  we  think,  the  expectation  that  it 
would  not  be  necessary.  They  are  to  be  applied  in  aid  of  the 
payment  of  his  just  debts,  and  in  the  payment  of  legacies. 
They  are  then  to  aid  another  fund.  That  fund  is  afterwards 
described  in  terms,  which  show  it  to  be  a  large  ont^  There  is 
some  reason  to  suppose,  from  this  part  of  the  will,  that  these 
three  bonds  were  not  comprehended  in  it,  because  the  testator 
introduces  the  enunciation  of  its  items,  by  saying  ^it  is  my 
request  that  my  executors  do  (dw  apply  all  funds,  &c. "  Again, 
he  assigns  as  a  reason  for  withholding  interest  from  his  legatees, 

that  m  all  probability  the  resources  and  funds  of  his  estate, 
will  be  equal  to  the  payment  of  his  debts  and  legacies,  before 
the  three  bonds  mentioned  of  John  J.  Maxwell,  may  fall  due 
and  be  collected." 

This  shows,  unequivocally,  the  belief  of  the  testator,  that 
these  bonds  would  not  be  required  for  the  debts  and  legacies.  He 
then  adds,  in  case  all  debts  and  legacies  can  be  paid,  before 
the  three  aforesaid  bonds  can  be  collected,  then,  and  in  that 
case,  whatever  balance  may  remain  to  be  collected,  shall  be 
equally  divided  between  the  following  persons,"  ficc 

This  bequest  does  not  depend  on  the  fact,  that  the  debts  and 
legacies  shouid  be  actually  paid,  before  these  three  bonds  were 
collected,  but  on  the  sufficiency  of  the  fund  for  the  object. 
Shoul4  the  fund  be  sufficient,  its  application  must  be  made ; 
and  whether  made  in  fact  or  not,  the  right  to  the  bonds  vests 
in  the  legatees. 

The  testator  then  proceeds  to  say,  it  is  my  will,  aiid  I  di- 
rect that  all  my  estate,  both  real  and  personal,  shall  be  kept  and 
continued  together,  until  all  my  just  debts  and  legacies  are 
paid." 

This  whole  item,  51,  shows  the  opinion,  that  the  profits  of 
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(Pray  fct  al.  w.  Belt  et  aL) 
his  estate,  including  dividends  6n  his  stock,  added  to  the  debts 
actually  due  at  the  time,  were  sufficient  for  the  payment  of  debts 
and  legacies.  Yet  his  estate  is  to  be  kept  together  till  they  shall 
be  paid.  The  profits  are  of  course  to  be  applied  to  that  object. 
If  this  fund  amounted,  before  the  10th  day  of  January  18£0, 
when  the  first  bond  from  J.  J.  Maxwell  fell  due,  to  a  sufficient 
sum  for  the  payment  of  debts  and  legacies,  the  right  of  the 
legatees  to  the  three  bonds  then  vested ; — if  it  was  not  sufficient 
oh  that  day,  it  may  be  doubted,  whether  such  part  of  the  first 
bond  as  was  necessary  for  this  primary  object,  might  be  brought 
to  its  aid  immediately.  We  suppose  it  might  A  codicil  to  the 
Will  is  dated  the  18th  day  of  June  1819,  and  the  will  and  codi- 
cil were  proved  on  the  Srth  of  the  succeeding  month.  The  ex- 
ecutors qualified  in  the  month  of  December;  having  ascertain^ 
cd,  they  say  in  their  answer,  the  adequacy  of  the  fund  provided 
for  debts  and  legacies,  they  commenced  die  division  of  the  es- 
tate. 

So  far  as  the  will  has  been  considered,  it  is  obvious  that  the 
right  of  the  legatees,  to  whom  the  two  parts  of  the  three  first 
bonds  du«  from  Maxwell  were  bequeathed*,  was  vested.  Their 
right  to  the  first  bond  tnay  be  more  questionable.  If  part  of  tht 
fund,  which  was  applicable  in  the  first  instance  to  d^bts  and 
■legacies,  could  not  be  made  available  immediately,  and  the  first 
bond  or  any  part  of  it  was  substituted  for  debts  which  could 
not  be  collected,  it  cannot  be  doubted  that  those  debts,  when 
collected,  ought  to  replace  the  bond  so  substituted.  The  testi- 
mony in  the  cause  does  not  show,  with  sufficient  certainty, 
how  this  fact  stands.  It  is  remarkable  that  this  first  bond  was 
applied  by  the  executors  before  the  10th  of  January  1^20,  tr hen 
it  became  due.  They  state  this  fact  in  their  ansSver.  But  we 
are  decidedly  of  opinion,  that  this  precipitate  appropriation  pf 
the  bond,  could  not  affect  the  rights  of  .the  parties.  They 
must  remain,  as  they  would  have  stood  had  tlie  bond  remained 
uncollected,  till  it  became  payable. 

The  contest  in  this  suit  would  either  not  have  arisen,  or 
would  have  been  confined  to  the  first  bond,  had  things  remain- 
ed )as  they  stood  before  the  10th  day  of  January  1820.  But  on 
that  day  the  buildings  on  lots  Nos.  6  and  r,  were  consumed  by 
fire. 

In  that  event,  the  testator  had  directed  that  his  executors 
should,  for  the  purpose  of  replacing  the  buildings,  hold  all  his 
estate  together  until  they  can  add  10,000  dollars  to  what  may 
be  received  on  insurance.  He  adds,  "  In  case  of  such  an  acci- 
dent, if  necessary,  in  order  not  to  delay  re-building,  my  ex- 
ecutors will  resort  to  a  loan  from  the  bank  or  banks."  "  Whereas 
there  is  no  doubt  but  there  must  be  a  considerable  surplus 
fund  Qf- my  estate,  by  debts  due  or  crops  on  hand,  or  neai- 
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Tiiade,  after  my  executors  have  paid  all  my  debts  and  legacie9^ 
which  my  wife  will  come  in  for — if  myexiecutors  discover  that 
by  such  surplus  that  the  same  will  not  be  equal  to  10^000  dol- 
lars, in  that  case  it  is  my  will  that  they  continue  all  my  estate 
together  until  they  can  make  up  10,000  dollars." 

Instead  of  conforming  to  this  direction  of  the  will ;  instead 
of  keeping  the  estate  together;  the  executors  have  applied  the 
remaining  two  bonds  payable  the  10th  of  January  1821,  and  the 
10th  of  January  1822,  to  this  object 

They  say,  that  having-  commenced  the  delivery  of  th^  estate, 
before  this  event  took  place,  they  thought  themselves  bound  to 
complete  it ;  and  considered  themselves  in  the  same  situation 
as  ii  it  had  been  completed  -before  the  buildings  were  con- 
sumed. 

Suppose  this  opinion  to  be  correct,  ought  they  not  also  to 
have  considered  the  bonds  as  delivered  ?  This  also  was  a  spe- 
cific legacy;  and  after  being  vested,  stands,  we  conceive,  on 
equal  ground  with  other  specific  legacies. 

These  bonds  do  not  constitute  the  fund  on  which  the  testator 
charges  these  id^OO  dollars,  in  the  unlocked  for  event  that 
the  surplus  of  bis  estate  should  not  be  sufficient  to  raise  it  He 
does  not  charge  this  sum  on  the  principal,  but  on  the  profits  of 
his  estate ;  and  the  whole  is  to  be  kept  together  in  order  to 
raise,  it  It  is  obvious  from  the  tvhole  will,  that  these  bonds  d« 
not  constitute  a  part  of  that  surplus,  comprehending  debts; 
and  in  this  particular  part  of  it,  when  he  speaks  of  debts,  it  is 
of  debts  due.  No  one  of  these  bonds  was  due  at  the  date  of  the 
will,  or  of  the  death  of  the  testator. 

It  is  then,  we  think,  apparent,  that  the  application  of  these 
bonds  towards  raising  the  isum  of  yj,OdO  dollars,  was  a  misap- 
plication of  assets. 

If  the  estate  had  really  been  delivered  when  the  event  occur- 
red,  the  executors  ought  to  have  retained  their  rights  upon 
It,  to  satisfy  this  contingent  claim,  and  we  presume  that  the 
property  would  have  been  liable  to  it  in  the  hands  of  devisees 
and  legatees. 

Rut  the  plaintiffs  in  error  contend,  that  should  they  have 
misconstrued  the  will  of  tlieir  testator,  still  their  misconstruc- 
tion binds  the  legatees,  because  the  testator  says :  *'  Whereas 
my  will  is  lengthy,  and  it  is  possible  I  may  have  committed 
some  error  or  errors.  I  therefore  authorize  and  empower,  as 
fully  as  1  could  do  myself  if  living,  a  majority  of  my  acting  ex- 
ecutors, my  wife  to  have  a  voice  as  executrix,  to  decide  in  all 
rases,  in  case  of  any  dispute  or  contention:  whatever  they  dc- 
tiirmine  is  my  intention  shall  he  final  and  conclusive  without 
any  resort  to  a  Court  of  Justice." 

Clauses  of  this  description  have  always  received  such  jiudicial 
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constnictioti,  as  would  comport  with  the 
the  testator. 

Even  when  the  forfeiture  of  the  legac 
be  the  penalty  of  notxonfonning;  to  the 
Courts  have  conaadered  it,  if  the  lega< 
rather  as  an  effort  to  effect  a  desired  < 
than  as  concluding  the  rights  of  the  pai 
ble  use  be  made  of  the  power,  one  no 
could  not  intended  by  the  testator^  it 
a  case  in  which  the  general  power  of  C 
cide  on  the  rights  of  parties  ought  to  be 

This  principle  must  be  kept  in  view,  ii 
now  under  consideration. 

The  acting  executors,  and  executrix, 
cases  of  dispute  or  contention,  to  detern 
tion  of  the  testator;  and  .  their  decision  i 

This  power  is  given,  in  the  apprehen: 
committed  error.  It  is  to  be  exercised  b 
intent  in  such  cases.  It  certainly  does  q< 
altering  the  will.  It  cannot  be  contended 
protect  the  executors  in  refusing  to  pay 
m  paying  to  A,  a  legfacy  bequeathed  to  ] 
deviation  from  the  will.  In  such  case, 
ifiedy  of  the  injured  party  ?  Is  he  conch 
the  executors,  or  may  he  resort  to  a  Co^ 
answer  can  be  |;iven  to  thes^  questions, 
from  the  manifest  intent  of  the  testator, 
an  honest  endeavour  to  find  that  intent;  i 
as  a  fraudulent  exercise  of  a  power,  gi^ 
preserving  peace,  and  prevesting  expensi 
tion. 

But  who  is  to  determine  what  is  a  gr 
the  will,  if  the  party  who  conceives  hin 
submit  his  Case  to  a  Court  of  Justice?  j 
brought  before  a  Court,  must  not  that  C 
rightly? 

This  is  not  the  only  objection  whicli 
must  encounter,  in  supporting  their  coni 
The  executors  have  not,  we  think,  this 
executrix. 

It  is  given  to  a  majority  of  the  acting 
to  have  a  voice  as  executrix."  Her  pai 
sion,  is  indispensable  to  its  validity. 

If  this  power  was  given  to  her  solely, 
ecutnx,  it  is  seriously  doubted  whether 
she  assumes  that  character. 

Even  had  she  united  with  the  execute 
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ly  be  a  case  which  might' well  be  considered  as  an  exception 
from  the  general  operation  of  the  power.  The  bonds  to  which 
it  was  applied,  are  the  bonds  of  one  of  the  executors,  and  it  was 
exercised  by  bestowing  them  on  the  executrix,  instead  of  the 
persons  to  whom  they  were  bequeathed  by  the  testator. 

In  doing  this,  the  executors  have  plainly  misconstrued  the 
will.  The  testator  had  not  charged  the  g  10,000,  which  were  to 
be  raised  in  order  to  rebuild  the  houses  that  were  destroyed  by 
fire,  on  these  bonds,  but  on  a  different  fund.  It  is,  therefore,  the 
very  case  put,  of  paying  to  the  executors  the  legacy  bequeath- 
ed to  other  persons.  It  may  also  be  observed,  that  neither  of 
the  executors,  nor  Mrs.  Pray,  say  in  their  answer,  that  this  dir 
version  of  these  bonds  to  a  different  purpose  from  that  direct- 
cd'by  the  testator,  was  made  from  a  belief  that  it  was  his  in* 
tention,  in  the  event  which  had  occurred.  They  refer  to  the 
clause,  and  rely  upon  it,  as  if  it  had  empowered  them  to  do 
whatever  they  thought  best,  in  the  progress  of  their  adminis- 
tration; instead  of  doing  M'hat,  in  their  best  judgment,  they 
believed  to  be  his  intention. 

But,  however  correctly  the  will  of  the  testator  may  have  been 
construed  in  the  Circuit  Court,  and  we  think  it  was  construed 
correctly,  at  least  so  far  as  respects  the  two  last  bonds  men- 
tioned in  item  51  of  the  will  of  John  Pray,  deceased;  other  ob- 
jections have  been  taken  to  the  proceedings  in  the  Circuit 
Court,  which  seem  to  be  well  founded. 

The  legacy  for  which  this  suit  is  instituted,  is  given  jointly 
to  several  persons  in  different  families.  The  legatees  take 
equally,  and  the  numbers  in  neither  family  are  ascertained  by 
the  will.  Under  such  circumstances,  we  think  all  the  claim- 
ants ought  to  be  brought  before  the  Court.  The  rights  of  each 
individual  depend  upon  the  number  who  are  entitled,  and  this 
number  is  a  fact,  which  must  be  inquired  into,  before  the 
amount  to  which  any  one  is  entitled  can  be  fixed.  If  this  fact 
were  to  be  examined  in  every  case,  it  would  subject  the  ex- 
ecutors to  be  harassed  by  a  multiplicity  of  suits,  and  if  it  were 
to  be  fixed  by  the  first  decree,  that  decree  would  not  bind  per- 
sons who  were  not  parties.  The  case  cannot  be  distinguished 
from  the  rule  which  is  applied  to  residuary  legatees. 

The  |?ill  filed  in  this  case,  does  not  even  state  the  number  of 
persons  belonging  to  the  different  families,  nor  to  that  family 
in  whose  behalf  this  suit  rs  brought.  Nor  does  it  assign  any 
reason  for  not  making  the  proper  parties.  It  does  not  allege 
that  the  other  legatees  refuse  to  join,  as  plaintiffs,  or  that  they 
cannot  be  made  defendants. 

For  this  cause  the  decree  must  be  reversed,  and  the  case 
remanded  to  the  Circuit  Court,  that  the  plaintiffs  may  amend 
their  bill. 

Vol.  I.  4  R 
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(Prmy  et  il.  «t.  BeH  «t  ri.) 
The  objections  to  the  report,  arc  not  entirely  unfounded,  j 
it  is  not  quite  satisfactory. 

.  It  'does  not,  we  think*  show  with  sufficient  clearness,  w 
ther  the  plaintiflFs  in  that  Court  were  entitled  to  the  first  bo; 
But  as  the  case  must  go  back  to  amend  the  bill,  a  new  rep 
will  of  course  be  made;  and  if  that  shows,  that  tbe  funds  or  i 
estate  were  sufficient  to  pay  the  debts  and  legacies,  without  i 
plying  this,  bond  to  that  purpose,  the  plainti£&  below  will 
entitled  to  that  also. 

This  cause  came  on,  8cc.,  in  consideration  whereof  It  is 
creed  and  ordered  by  this  Court,  that  the  decree  of  the  Circ 
Court  in  this  cause  be,  and  the  same  is  hereby  reversed  i 
annulled;  and  it  is  further  ordered,  that  the  cause  be  remai 
ed  to  the  said  Circuit  Court,  for  further  proceedings  to  be  1 
therein,  and  that  the  plaintiffs  n^ay  amend  their  but 
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WiLLiAM  B.  Alexandeb,  Francis  Swamn,and  Thomas  SwAinri 
Plaintiffs  in  Error,  vs.  Elisha  Brown,  Defsndamt  ni 
Error. 

Under  the  law  of  Virginia^  which  directs  the  aherifT  holding  an  execatum 
against  the  goods  and  effects  of  defendant  to  take  forthcoming  hondi^ 
for  the  property  levied  upon  bv  the  execution,  and  authorizes  executioo 
to  issue  for  the  amount  of  the  debt  due  upon  the  original  executioD,  after 
ten  daif8*  notice  to  the  obligors  in  the  bond  of  the  motion  for  execution,  tlic 
property  levied  on  not  having  been  re-delivered,  according  to  the  cmkH' 
tion  of  the  bond;  if  the  notice  given  to  the  obligors,  of  the  pluntiflr's  intei^ 
tion  to  proceed,  is  stffficientfy  explicit  to  render  mistake  impoaaiblfl^  h 
wiU  be  sustained,  although  the  whole  of  the  defendants  in  the  original  ex- 
ecution, may  not  be  named  hi  the  notice.  Kice  and  technical  omectioni 
to  the  notice,  where  every  purposie  of  substantial  justice  is  effected,  ought 
not  to  be  &voured«  {684} 

ERROR  for  the  Circuit  Court  of  Alexandria. 

This  case  was  argued  by  Mr.  Swann,  for  the  plaintifTsi  and 
Mr.  Jones,  for  the  defendant. 

The  material  facts  of  the  case  appear  in  the  opinion  of  the 
Court 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

This  was  a  motion  to  the  Circuit  Court  for  the  District  of 
Columbia,  silting  in  Alexandria,  for  an  award  of  execution 
upon  a  forthcoming  bond,  taken  in  pursuance  of  the  execution 
law  of  Virginia.  That  law  directs,  that  if  the  owner  of  9Mf 
goods  or  chattels,  which  shall  be  taken  by  virtue  of  a  writ  at 
fieri  facias^  shall  tender  sufiicient  ^curity  to  have  the  same 
goods  and  chattels  forthcoming,  at  the  day  of  sale;  it  shall  be 
lawful  for  the  sheriff  or  other  officer,  to  take  bond  from  such 
debtor  and  securities,  payable  to  the  creditor,  reciting  the  ser- 
vice of  such  execution,  and  the  amount  of  the  money  or  tobacco 
due  thereon,  and  with  condition  to  have  the  money  or  tobacco 
forthcoming,  at  the  day  of  sale  appointed  by  such  sheriff  op 
other  ofHcer;  and  shall  thereupon  suffer  the  said  goods  and 
chattels  to  remain  in  the  possession,  and  at  the  risk  of  the 
debtor,  until  that  time.  And  if  the  owner  of  such  goods  and 
chattels  shall  fail  to  deliver  up  the  same,  according  to  the  con- 
dition of  the  bond,  or  pay  the  money  or  tobacco  mentioned  in 
the  execution,  such  sheriff  or  other  officer,  shall  return  the 
bond  to  the  office  of  the  clerk  of  the  Court,  from  whence  the 
execution  issued,  to  be  there  safely  kept,  and  to  have  the  force 
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of  a  judgment;  and  thereupon  it  shall  be  lawful  for  the  Court, 
when  such  bond  shall  be  lodged,  upon  the  motion  of  the  per- 
son to  whom  the  same  is  payable,  his  executors  or  administra- 
tors, to  award  execution  for  the  money  and  tobacco  therein 
mentioned,  with  interest  thereon  from  the  date  of  the  bond, 
till  payment,  and  costs ;  provided  the  obligors,  their  executors 
or  administrators,  or  such  of  them  against  whom  execution  is 
awarded,  have  ten  days'  previous  notice  of  such  motion. 

In  this  case,  the  condition  of  the  bond  recited  a  fitfi  fada» 
agianst  William  B.  Alexander  and  Richard  B.  Alexander,  but 
was  levied  on  the  property  of  William  B.  Alexander  only.  The 
bond  was  executed  by  William  B.  Alexander,  and  his  sureties. 
The  notice  of  the  motion  to  award  execution  on  this  bond,  was 
addressed  to  the  obligors,  and  imported  .that  the  motion  was 
to  award  execution  on  their  forthcoming  bond,  beai-ing  date, 
&C.,  and  taken  by  virtue  of  a  writ  of  fieri  facias  issued,  ficc  **in 
my  name,  against  William  B.  Alexander,  &c." 

On  the  motion,  the  forthcoming  bond,  and  the  execution  on 
which  it  was  taken,  were  shown  to  the  Court;  and  the  pro- 
ceedings were  regular  in  all  respects,  except  that  the  notice 
stated  the  bond  to  be  taken  by  virtue  of  a  writ  of  fieri  fadas^ 
issuad  against  William  B.  Alexander,  whereas  it  was  in  Tact 
issued  against  William  B.  Alexander  and  Richard  B.  Alexan- 
der. It  was  admitted,  that  this  was  the  execution  on  which 
the  forthcoming  bond  was  taken,  and  the  only  execution  in 
which  the  said  William  B.  Alexander  was  a  party. 

The  counsel  for  the  defendants  took  exceptions  to  the  notice, 
but  the  Court  gave  judgment  on  the  motion;  which  judgment 
is  brought  before  this  Court  by  a  writ  of  error. 

The  Act  of  Assembly  prescribes,  that  the  forthcoming  bond 
shall  recite  the  material  parts  of  the  execution  on  which  it 
is  taken,  but  gives  no  other  direction  respecting  the  notice, 
than  that  it  shall  be  serv^  ten  days  before  the  motion,  lis 
sole  purpose  is  to  inform  the  party  that  the  motion  is  to  be 
made,  thereby  enabling  him  to  show  that  the  money  has  been 
paid;  or,  that  for  any  other  reasons,  execution  ought  not  to  be 
awarded.  If  it  gives  him  the  information,  which  enables  him 
to  do  this,  it  effects  all  the  substantial  purposes  of  justice.  A 
false  recital  of  the  execution,  would  be  fatal,  because  it  might 
mislead  the  obligor;  but  in  this  case,  the  execution  was  against 
William  B.  Alexander,  though  not  against  him  alone.  He 
could  not  mistake  the  case  in  which  the  motion  was  to  be 
made,  because,  it  is  admitted,  that  this  was  the  execution  on 
which  the  bond  was  taken,  and  the  only  execution  in  which  the 
said  William  B.  Alexander  was  a  party. 

After  judgment  has  been  rendered,  an  execution  issued  there- 
on and  levied,  the  property  restored  to  the  debtor,  on  his  bond 
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to  produce  it  on  the  day  of  sale,  and  his  failure  to  do  so,  we  do 
not  think  that  nice  and  technical  objections  to  the  notice,  where 
every  purpose  of  substantial  justice  is  effected,  ought  to  be  fa- 
voured. The  law  only  requires  notice,  and  where  the  notice  is 
sufficiently  explicit,  to  render  mistake  impossible,  we  think  it 
justifies  the  award  of  execution. 

The  judgment  is  affirmed,  with  costs  and  damages,  at  the 
rate  of  six  per  centum  p^r  annum. 
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Richard  Biddle,-  Administiutor  Sec.  of  John  Wilx 
James  C.  Wilkins. 

The  plainttfT,  as  adininistntor  of  W.^  had  brought  a  suit  in  the 
Court  of  the  United  States,  for  the  Western  District  of  Pennsgrln 
recovered  a  judgment ;  and  upon  this  judgment,  he  instituted 
the  District  Court  of  the  Uniteo  States,  of  the  state  of  MissisBippi 
the  defendant  in  the  original  suit*  The  defendant  pleaded,  thai 
Orphans'  Court  of  Adams  county,  in  the  state  of  Mississippi,  wl 
defendant  resided,  he  had  been  appointed  the  administrator  of  ' 
had  continued  to  act  in  that  capacity.  Held,  that  the  debt  due  u 
judgment  obtained  in  Pennsylvania,  by  the  plaintiff,  as  adminia< 
W.,  was  due  to  him  iji  his  personal  capacity,  and  it  was  immatei 
ther  the  defendant  was  or  was  not  administrator  of  W.,  in  the 
Missismppi.  That  would  not,  in  any  manner,  affect  the  n^n 
plaintiff ;  and  the  plea  tenders  an  immaterial  issue,  and  is  bad  on 
rer.  {691} 

Where  the  Court  in  whicli  judgment  is  rendered,  has  not  jurisdiet]'- 
the  subject  matter  of  the  suit,  or  where  the  judgment  upon  whid] 
brought,  is  absolutely  void,  this  may  be  pleaded  in  bar ;  or  may,  i 
cases,  be  ^ven  in  evidence,  under  the  general  issue,  in  an  action  \ 
upon  the  ludgment.  {691} 

The  ^neral  rule  is,  that  there  can  be  no  averment  in  pleading  agi 
vahdity  of  a  record,  though  there  may  be  against  its  operation 
is  upon  this  ^und,  that  no  matter  of  defence  can  be  pleikded 
case,  to  a  suit  on  a  judgment  whicli  existed  anterior  to  the  juc 
{692} 

It  has  become  a  settled  practice  in  declaring  in  an  action  upon  a  jw 
not,  as  formerly,  to  set  out  in  the  declaration  the  whole  of  the  p 
ings  in  the  ori^nal  suit,  but  only  to  allege  generally,  that  the  plaii 
the  consideration  and  judgment  of  that  Court,  recovered  the  su 
tioned  therein,  tlie  original  cause  of  action  having  passed  I'yi  rem 
torn.  {692} 

in  an  action  upon  a  judgment  recovered  in  favour  of  an  administra 
plaintiff  is  not  bound  to  make  a  profert  of  the  letters  of  adminii 
That  it  is  not  necessary  in  actions  upon  such  jud^ents,  that  th< 
tiff  name  himself  as  administrator,  follows,  from  his  not  being  b< 
make  profert  of  the  letters  of  administration ;  and  when  he  does  s 
himself,  it  may  be  rejected  as  surplusage.  {692} 

After  judgment  recovered  in  a  suit  by  an  administrator,  the  debt  h 
the  plaintiff  in  his  personal  capacity,  and  he  may  declare  that  the 
due  to  himself.  {693  { 

ERROR  to  the  District  Court  of  ^he  United  States,  i 
Mississippi  district. 

This  was  an  action  of  debt  brought  in  the  Court  beloiw 
a  judgment  obtained  by  the  plaintiff  as  administrator  a 
the  defendant,  in  the  District  Court  of  the  United  St§] 
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the  western  district  of  Pennsylvania.    The  declaration  was  in 
the  common  form,  averring  the  recovery  by  plaintiff  as  admin- 
istrator, &c. 

The  defendant  pleaded  three  pleas  in  bar.  1.  Ne  ungues  ad- 
ministrator. ^  That  in  January  1817,  in  the  Orphans'  Court 
of  the  county  of  Adams,  in  the  state  of  Mississippi,  the  defend- 
ant was  duly  appointed  sole  administrator,  and  has  continued 
to  act  in  that  capacity.  3.  That  the  judgment  was  obtained  per 
fraudem.  The  plaintiff  replied  to  the  third  plea,  on  which  issuo 
was  joined;  and  demurred  specially  to  the  first  and  second,  as- 
signing as  causes  of  demurrer,  1.  The  said  pleas  set  up  mat- 
ter which,  if  true,  existed  anterior  to  the  judgment  on  which 
thesuit  was  brought;  and  might  have  been  urged,  if  effectual  at 
all,  against  the  original  recovery.  £.  The  said  matters  should 
have -been  pleaded  in  abatement,  and  not  in  bar.  3.  They  con- 
tain averments  against  the  record.  4.  That  the  matters  there- 
in containe.d  are  immaterial,  and  could  not  be  set  up  after 
judgment,  to  avoid  its  effect,  in  the  state  from  which  the  record 
came.  5.  They  are  in  other  respects  uncertain,  informal,  and  in- 
sufficient. 

Joinder  in  demurrer.  The  judgment  of  the  District  Court 
was  in  favour  of  the  defendant,  sustaining  both  pleas  as  suf- 
ficient! 

Mr.  Coxe,for  the  plaintiff  in  error,  contended. 

1.  The  first  plea  is  clearly  defective.  The  plaintiff  in  his  re- 
presentative character,  had  sued  in  the  state  of  Pennsylvania, 
and  recovered  a  judgment.  In  this  subsequent  action  brought 
upon  that  judgment,  the  demand  is  a  personal  one.  He  need 
not  name  himself  administrator,  but  may  sue  and  recover  in  his 
own  name.  L.  Ray.  1215.  Doug.  4.  2  T.  R.  126.  2  Phil  on  Ev. 
290.  He  need  not  make  profert  of  the  letters  of  administration, 
and  in  this  case  no  such  profert  is  in  fact  made.  Even  in  action 
for  an  escape  out  of  execution,  on  a  judgment  obtained  as  ad- 
ministrator, he  need  not  style  himself  administrator,  nor  make 
profert.  Hobart^  38. 

In  such  cases,  if  he  do  sue  in  the  second  action  in  his  repre- 
sentative character,  and  so  designate  himself,  it  will  be  held 
mere  surplusage,  and  can  in  no  degree  vary  the  relative  rights 
of  the  parties.  1  Fcr.  119.  16  Mass.  71.  tb.  533.  It  would  be 
a  bad  plea,  that  plaintiff  had  not  been  appointed  administrator 
in  the  state  where  the  second  action  is  brought,  16  Mass.  533, 
for  in  such  case,  his  right  to  sue  is  derived  from  the  judgment 
which  he  has  obtained,  and  is  wholly  independent  of  the  letter 
of  administration.  9  Crandi^  151. 

The  judgment  obtained  in  the  District  Court  of  Pennsylva- 
nia, is  conclusive  evidence  of  the  representative  character  of 
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the  pluntifT,  as  well  as  of  the  amount  of  the  debt.  At  common 
law,  in  an  action  of  debt  on  the  judgment,  or  in  scire  fadas^  the 
defendant  can  plead  nothing  which  existed  anterior  to  the  ori- 
ginal judgment,  or  might  have  been  pleaded  in  bar  to  the  ori- 
ginal recovery.  1  CfUt.  on  PL  350.  8  Johns.  77,  2  L.  Ray.  85S. 
Cro.Eliz.  283.  6  Cam.  Dig.  306-7.  Tit.  Plead.  2  L.  1.  A  judg- 
ment obtained  in  one  of  the  Courts  of  the  Union,  has  the  same 
validity  in  other  Federal  Courts,  as  a  jud^ent  in  a  state  Court 
has  at  common  law,  within  the  same  jurisdiction,  or  as  it  pos- 
sesses under  the  Constitution  and  laws  of  the  United  States,  in 
a  sister  state.  Montford  vs.  Hunt,  3  fVash.  C.  C  Rep.  £8.  Bry- 
ant vs.  HuntQr  et  al.  /&.  48. 

•  The  true  test  by  which  the  validity  of  the  plea  is  to  be  set- 
tled, is  to  ascertain  whether  it  would  have  been  held  good  in 
an  action  brought  on  the  judgment,  in  the  same  Court  where 
the  judgment  was  had.  The  cases  already  cited,  are  decisive  of 
that  question. 

2.  The  second  plea  is  open  to  the  same  objections  which  ex- 
ist against  the  first,  and  is  otherwise  informal  and  defective.  It 
is  argumentative;  the  mere  fact  that  he  was  appointed  ad- 
ministrator of  James  C.  Wilkins  by  the  Orphans'  Court  iii 
Adams  county,  furnishes  no  exemption  from  suit.  It  leaves  the 
whole  substance  of  the  defence  set  up,  to  be  made  put  by  infer- 
ence and  argument,  to  wit ;  that  plaintiff  was  not  such  adnun- 
istrator;  which  however,  is  only  thus  inferentially  denied. 

This,  if  substantially  a  defence,  should  have  been  pleaded  to 
the  original  action ;  and  therefore  cannot  avail  the  party  in  the 
present  stage  of  the  proceedings.  Even  if  treated  now  as  a  plea 
to  the  original  demand,  it  is  essentially  defective,  inasmuch  as 
it  docs  not  aver  that  the  defendant  had  obtained  letters  of  ad- 
ministration, prior  to  the  institution  of  the  suit  in  Pennsylvania. 
It  would  be  a  monstrous  doctrine  to  introduce,  that  a  party  af- 
ter a  suit  has  been  instituted  against  him  in  one  jurisdiction, 
may  defeat  all  the  beneficial  results  of  a  judgment,  by  obtain- 
ing loiters  of  administration  in  another  state. 

3.  The  first  plea,  which  in  terms  traverses  the  fact  that  plain- 
tiff is  administrator,  and  the  second,  which  argumentatively  rests 
upon  the  same  ground,  are  both  bad  as  pleas  in  bar.  In  the  case 
of  Childress  vs,  Emory  ct  al.  8  Wheat.  642,  this  Court  recog- 
nised the  doctrine  that  the  objection  that  plaintiffs  were  not 
executors,  must  be  taken  advantage  of  by  plea  in  abatement. 

Mr.  Baldwin  and  Mr.  Jones  for  defendant- 
It  will  be  admitted,  that  the  first  plea  is  defective,  and  no  ef- 
fort will  be  made  to  sustain  the  judgment  of  the  District  Court 
in  reference  to  that 
The  second  plea  is  however  considered  as  furnishing  a  valid 


JANUARY  TERM,  WM.  6Q9 

t 

(Biddle  «f.  WUkini.) 
defence,  and  its  character  and  effects  have  been  wholly  misap- 
prehended by  the  adverse  counsel.  The  demurrer  admits  that 
defendant  was  the  sole  administrator  of  Wilkins,  from  1817,  till 
the  institution  of  this  suit.  Under  the  testamentary  system  of 
Mississippi,  where  he  resided,  a  debt  due  to  the  deceased  is  as- 
sets in  the  hands  of  the  administrator,  and  is  included  in  the  in- 
ventory, as  so  much  money.  The  plaintiff  sued  as  administra- 
tor, and  defendant  was  at  the  time  administrator  within  the  ju- 
risdiction in  which  the  action  was  instituted.  Every  cause  of 
action  existing  there,  was  necessarily  embraced  in  the  powers 
of  the  party,  who  was  alone  recognised  there  as  the  personal  re- 
presentative of  the  deceased.  He  was  bound  there  to  account 
ibr  it — and  to  distribute  it.  He  was  prohibited  by  law  from  send- 
ing the  assets  out  of  the  state.  He  could  not  legally  pay  any 
debt  without  the  sanction  of  the  Court.  That  which  he  is  pro- 
hibited from  doing  directly,  he  will  not  be  compelled  to  do  in- 
directly. If  sued  by  creditors,  and  distributees,  upon  his  offi- 
cial bond,  he  must  be  responsible  to  them  for  the  whole  amount 
of  the  inventory;  and  he  cannot  be  discharged  by  showing  pay- 
ment to  plaintiff. 

There  is  no  such  thing  as  an  auxiliary  administration.  9  Mass, 
355.  Each  administrator  is  independent  of  the  author ;  each  de- 
rives his  power  from  a  competent  authority,  and  each  is  inde- 
pendent of  the  other  within  his  own  sphere.  The  residence  of 
the  deceased  may  determine  the  rule  of  distribution,  and  the 
relative  rights  of  those  entitled  to  the  estate;  but  the  conces- 
sion that  final  distribution  is  to  be  made  according  to  the  law 
of  Pennsylvania,  though  the  record  is  wholly  silent  as  to  the 
place  of  his  residence,  leaves  the  question  before  the  Court  en- 
tirely open. 

But  the  Courts  in  Pennsylvania  have  no  jurisdiction  over  the 
defendant.  He  derives  his  power  from  the  Mississippi  Court. 
To  it,  and  to  it  alone  is  he  responsible.  He  cannot  be  cited  to 
account,  or  to  pay  over  to  creditors,  or  distributees  there — all 
this  is  to  be  done  in  Mississippi. 

This  debt,  therefore,  which  .the  defendant  is  answerable  fop 
in  his  own  state,  and  in  the  manner  prescribed  by  the  local 
law,  cannot  be  assets  in  the  hand  of  the  Pennsylvania  adminis- 
trator. 

The  objection  of  the  plaintiff  that  these  matters  existed  anteri- 
or to  the  first  judgment,  and  should  have  been  pleaded  in  bar  to 
the  first  action,  is  inapplicable.  It  is  admitted  that  the  record 
is  conclusive,  upon  all  the  matters  which  the  judgment  profes- 
ses to  decide.  But  if  the  Pennsylvania  Court  had  no  cogni- 
zance of  the  subject  matter,  if  it  belonged  exclusively  to  an- 
other tribunal— if  the  alleged  debt  or  claim  was  delusively 
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irithiB  the  jurisdiction  of  the  Orphans'  Court  of  Mississippi,  or 
it  defendant  acted  in  such  a  capacity,  that  no  Court  of  conamon 
law  jurisdiction  could  decide  between  the  parties  upon  the  sub- 
ject matter  of  controversy,  then  the  question  presented  is  one 
of  jurisdiction,  and  it  is  well  settled  that  a  Court,  when  called 
upon  to  enforce  the  judgment  of  another  tribunal,  may  exa- 
mine into  and  decide  upon  the  question  of  jurisdiction.  4 
Crandh  269. 

The  District  Court  of  Pennsylvania  has' admiralty  jurisdic- 
tion ;  if  this  suit  was  brought  on  an  admiralty  decree,  or  on  a 
stipulation,  or  on  a  bond  to  the  marshal,  and  it  should  appear 
on  the  record,  that  the  admiralty  had  no  jurisdiction  over  the 
original  cause  of  action,  set  forth  in  the  libel,  the  objection 
might  be  urged  any  where,  and  at  any  time.  The  whole  pro- 
ceedings would  be  a  nullity.  S  Cranchj  331. 

So  if  the  objection  on  this  ground  appeared  incidentally,  the 
effect  would  be  the  same.  In  this  case  then,  the  plea  discloses 
a  case  beyond  the  proper  jurisdiction  of  the  Court  in  Pennsyl- 
rania,  and  this  wc  are  permitted  to  do  with  effect 

It  is  said  these  matters  should  have  been  pleaded  in  abate- 
ment, and  not  in  bar.  Pleas  in  abatement  arc  such  as  go  to 
the  place  where  suit  is  brought,,  to  any  personal  privilege  of 
defendant,  or  to  the  form  or  species  of  action.  It  the  parly 
fails  to  plead  in  abatement,  it  is  a  submission  to  the  process,  and 
admits  the  jurisdiction,  so  far  as  that  he  is  rightfully  before  the 
Court.  But  if  the  plaintiff  cannot  sue  any  where,  if  his  cause  of 
action  is  not  cognizable  in  the  Court  where  he  sues,  even  ex- 
press consent  cannot  give  jurisdiction.  The  objection  is  fata), 
and  wherever  it  is  shown  to  exist. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. — 
This  case  comes  up  from  the  District  Court  of  the  United 
States,  for  the  Mississippi  district,  upon  a  writ  of  error. 

The  action,  in  the  Court  below,  was  founded  upon  a  jjidg* 
ment  obtained  in  the  District  Court  of  the  United  States  for 
the  western  district  of  Pennsylvania,  in  the  term  of  October, 
in  the  year  1823,  for  the  sum  of  32,957  dollars  and  34  cents. 
The  declaration 'is  in  the  usual  fonn  of  an  action  of  debt  on  a 
judgment. 

The  defendant  pleads  in  bai'— 1.  That  the  plaintiff  is  not,  and 
never  was,  administrator  of  John  WJlkins,  deceased.  2.  That 
at  the  January  Term,  in  the  year  18ir,  of  the  Orphans*  Court 
for  the  county  of  Adams,  and  state,  (then  territory,)  of  Missis- 
sippi, he,  the  defendant,  was  duly  appointed  sole  administrator 
ofJohn  Wilkins,  deceased,  and  entered  into  bond  with  security, 
and  took  the  oath  prescribed  in  such  case,  according  to  the  sla- 


JANUARY  TERM,  1M8. 


691 


(Biddlect.  Wilkini.) 
tttte  in  such  case  made  and  provided;  and  that  he  took  upon  him- 
self the  duty  and  office  of  administrator,  and  has  continued -to 
act  as  such  administrator  ever  since.  3.  That  the  judgment  in 
the  declaration  mentioned,  was  obtained  by  fraud. 

To  the  two  first  pleas  a  special  demurrer  was  interposed,  and 
issue  to  the  country  taken  upon  the  third,  and  judgment  ren- 
dered for  the  defendant,  upon  the  demurrer;  to  reverse  which, 
the  present  writ  of  error  has  been  brought. 

The  first  plea  of  ne  ungues  administrator^  has  been  abandonedi 
as  altogether  untenable ;  and  the  counsel  on  the  part  of  the  de- 
fendant in  error,  have  rested  their  argument  entirely  on  th« 
validity  of  the  second  plea;  and  have  treated  this  as  a  plea  in 
bar  to  the  jurisdiction  of  the  Court,  in  which  the  jud^ent 
was  rendered.  It  is  a  little  difficult  to  discover  what  is  the 
true  character  of  this  plea.  It  can,  in  substance,  amount  to  no- 
thing^ more  than  an  allegation  that  the  plaintiff  was  not  the 
lawfnl  administrator  of  John  Wilkins.  And  in  that  respect,  it 
but  a  repetition  of  the  same  matter  set  up  in  the  first  plea,  and 
that  too,  in  a  more  exceptionable  form.  For,  the  conclusion 
is  drawn  argumentatively  from  the  fact  set  up  in  the  plea,  that 
he,  the  defendant,  was  duly  appointed  sole  administrator  of 
John  Wilkins,  in  the  Orphans'  Court  of  the  county  of  Adame 
in  the  state  of  Mississippi;  and  thence  to  infer,  that  the  plain- 
tiff could  not  be  the  lawful  administrator  in  Pennsylvania. 
Such  a  plea  will  not  stand  the  test  of  a  special  demurrer.  If 
it  was  intended  by  this  plea,  to  set  up  that  the  defendant  was 
the  first,  and  only  rightlul  administrator  of  John  Wilkins,  and 
that  the  debt  due  from  him,  thereby  became  assets  in  his  hands; 
the  plea  is  defective,  in  not  alleging  when  administration  was 
granted  to  the  plaintiff.  The  declaration  alleges,  that  John 
Wilkins  died  a  citizen  of  Pennsylvania ;  and  from  any  thing; 
that  appears  to  the  contrary,  administration  might  have  been 
granted  to  the  plaintiff,  before  it  was  to  the  defendant. 

The  simple  fact,  that  administration  had  been  granted  to  the 
defendant  in  Mississippi,  would  not  raise  any  question  with  re- 
spect to  the  jurisdiction  of  the  Court;  and  if  it  furnished  any 
matter  of  defence  on  the  merits,  against  the  recovery,  on  the 
ground  that  it  was  taking  out  of  his  hands  assets,  the  admi- 
nistration of  which  belonged  to  him,  it  should  have  been  set  up 
in  the  original  action.  Nothing  appears  to  invalidate  the  judg- 
ment upon  which  the  present  action  is  founded.  The  cause  of 
action  does  not  appear,  and  we  cannot  say  that  the  subject  mat- 
ter was  not  within  the  jurisdiction  of  the  Court,  when  it  was 
rendered ;  or  that  there  was  any  disability  in  the  plaintifi^  to 
8ue  in  that  Court;  or  that  the  judgment  was  void  for  any  cause 
whatever.  When  the  Court  in  which  the  judgment  is  render- 


692 


SUPREME  COURT 


(Biddle  n.  Wilkins.) 
cd  hai  not  jurisdiction  over  the  subject  r 
when  the  judgment  is  absolutely  void,  thii 
bar,  or  may  in  some  cases  be  given  in  evi 
neral  issue.  But  the  general  rule  is,  that  i 
ment  in  pleading  against  the  validity  of  a 
may  be  against  its  operation.  And  it  is  u 
no  matter  of  defence  can  be  pleaded  in  i 
isted  anterior  to  the  judgment.  {Chitfy  Pi 
has  become  a  settled  practice  in  declarin 
a  judgment,  not,  (as  formerly,)  to  set  out 
whole  of  the  proceedings  in  the  former  si 
generally,  that  the  plaintiff,  by  theconsid* 
of  that  Court,  recovered  the  sum  mentis 
354.) 

The  original  cause  of  action  having  pass 
how  far  the  circumstance,  that  the  defe 
letters  of  administration  in  Mississippi,  i 
a  defence  against  a  recovery  of  the  origii 
now  be  inquired  into.  It  should  have  beei 
auit.  But  if  the  first  administrator  acquir 
as  assets,  and  that  matter  was  now  open  t( 
thing  appearing  on  this  record,  to  show  t 
acquired  any  such  priority.  When  lett< 
were  taken  out  by  the  plaintiff,  does  not 
bound  to  show  that  in  his  declaration, 
make  profcrt  of  the  letters  of  administ 
decided  in  the  case  of  Crawford,  admit 
vs,  Whitall.  {Doug,  4,  note  a.)  It  was  ai 
assumpsit^  upon  a  judgment  recovered  by  l 
istrator,  against  the  defendant,  in  the  Ma); 
ta.  And  the  declaration  alleged,  that  the  < 
ed  to  the  plaintiff,  as  administrator,  in  the 
ed,  which  had  been  adjudged  to  him  a 
The  defendant  demurred  specially,  and  si 
there  was  no  profert  of  letters  of  administi 
said  this  was  unnecessary,  because  in  tl 
judgment,)  the  plaintiff  had  no  occasion  t 
administrator.  If  then  it  was  a  fact,  and 
deciding  the  legal  rights  of  the  parties 
ministration  had  been  first  granted  to  the 
sippi,  that  should  have  been  alleged  in  tl 
tion  can  be  taken  to  the  declaration,  as  coi 
in  pleadings 

That  it  is  not  necessary,  in  cases  like 
plaintiff  to  name  himself  as  administrate 
of  course  from  his  not  being  bound  to  mi 
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ters  of  administration,  and  that  when  he  does  so  name  himself 
it  may  be  rejected,  as  surplusage,  is  well  settled  by  numerous 
authorities.  In  the  case  of  Bonafous  V8,  Walker,  (2  Term  Rep. 
126)  it  was  objected  that  the  action  ought  to  have  been  brought 
by  the  plaintiff  as  administratrix;  because  the  judgment  on 
which  the  party  had  been  committed  in  execution,  had  been  ob- 
tained by  her  as  administratrix  of  her  husband.  But  the  Court 
said,  that  was  unnecessary,  for  the  instant  the  plaintiff  re- 
covered the  judgment,  it  became  a  debt  due  her^  on  record,  and 
was  assets  in  her  hands,  for  which  it  was  not  necessary  for 
Jier  to  declare  as  administratrix.  (See  also  Hob.  3Q1,  L,  Ray. 
1215.)  The  case  of  Tallmadge  administrator,  &c.  V8,  Chap- 
pel  and  others,  (16  Mass,  Rep.  71,)  decided  in  the  Supreme  Ju- 
dicial Court  of  Massachusetts,  is  very  full  and  explicit  on  this 
point.  The  plaintiff  declared  as  administrator,  &c.  in  debt 
upon  a  judgment  recovered  by  him  as  administrator,  in  a  Court 
of  Common  Pleas,  in  the  slate  of  New- York.  The  defendant 
pleaded  in  bar,  that  the  parties  at  the  time  of  rendering  the 
judgment,  were  all  inhabitants  of  the  state  of  New-York,  and 
that  the  plaintiff  was  appointed  administrator  in  that  state,  and 
had  not  been  so  appointed  in  Massachusetts.  To  which  plea, 
there  was  a  demurrer  and  joinder,  and  the  Court  held  the  plea 
bad.  That  the  action,  being  on  a  judgment  already  recovered 
by  the  plaintiff,  it  might  have  been  brought  by  him  in  his  own 
name,  and  not  as  administrator.  For  the  debt  was  due  to  him, 
he  being  answerable  for  it  to  the  estate  of  the  intestate,  and  it 
ought  to  be  considered  as  so  brought;  his  style  of  stdministra- 
tor,  being  merely  descriptive,  and  not  essential  to  his  right  of 
recovery.  That  it  was  important  to  the  purposes  of  justice,  that 
it  should  be  so ;  for  an  administrator  appointed  in  Massachu- 
setts could  not  maintain  an  action  upon  this  judgment,  not  be- 
ing privy  to  it ;  nor  could  he  maintain  an  action  upon  the  ori- 
ginal contract,  for  the  defendants  might  plead  in  bar,  the  judg- 
ment recovered  against  them  in  New-York.  The  debt  sued  for 
is,  in  truth,  due  to  the  plaintiff,  in  his  personal  capacity,  and 
he  may  well  declare,  that  the  debt  is  due  to  himself. 

If  in  the  case  before  us,  the  judgment  is  considered  a  debt 
due  to  the  plaintiff  in  his  personal  capacity, 'it  is  totally  imma- 
terial, whether  the  defendant  was  or  was  not  administrator  of 
John  Wilkins,  in  the  state  of  Mississippi.  That  could  not,  in 
any  manner  affect  the  rights  of  the  plaintiff.  The  plea  therefore, 
tenders  an  immaterial  issue,  and  is  bad  on  demurrer. 

In  whatever  light,  therefore,  we  consider  this  plea,  whether 
as  to  the  matter  itself  set  up,  or  to  the  manner  in  which  it  is 
pleaded,  -it  cannot  be  sustained  as  a  bar  to  the  present  action. 

We  are  accordingly  of  opinion,  that  the  judgment  of  the 
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Court  below  must  be  reversed,  and  the  cause  sent  back  ivith 
directions  to  allow  the  defendant  to  plead  de  novo  if  he  shall 
elect  so  to  do. 

This  cause  came  on  Sec.,  on  consideradon  whereof.  It  is  ad- 
judged and  ordered  by  this  Court,  that  the  indgment  of  the 
District  Court  in  this  cause  be  and  the  same  is  hereby  revers- 
ed and  annulled,  and  it  is  further  ordered  that  the  cause  be 
remanded  to  the  said  District  Court,  with  directions  to  permit 
the  defendant  to  plead  de  novo,  if  he  elect  so  to  do. 
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\BANDONMENT  UNDER  A  POLICY  OF  INSURANCK. 

The  right  to  compensation  from  Spain,  under  the  Florida  treaty,  held 
under  an  abandonment  made  to  the  underwriters  i)pon  vessels  and 
cargoes  illegally  captured ;  passed  by  the  assignment  under  the  Bank- 
rupt laws,  and  vested  in  the  assignees.  Comegyn  et  al.  vs.  Vaase,  219. 

ACKNOWLEDGMENT  OF  DEEDS. 

1.  Deeds.  > 

2.  Fdkie  Covert.  , 

3.  Becording^  of  deeds. 

ACTIONS. 

l¥hen  an  action  is  in  itf  origin  instituted  in  the  name  of  A«  for  the  use  of 
By  the  ouiuy  qtm  tuCf  is,  by  the  law  of  Maryland,  regarded  as  the  real 
party  to  the  suit,  ^aither  vs.  The  Farmers  and  MecJumica  Bank  of 
Georgetown,  42. 

ADJUTANT  AND  INSPECTOR  GENERAL  OF  THE 
ARMY  OF  THE  UNITED  STATES. 
Army  of  the  United  States,  1,  5. 

ADMINISTRATOR. 

After  the  recovery  of  a  judgment  by  an  administrator,  it  is  not  necessnr^^ 
in  a  suit  upon  the  judgment  that  he  sliall  sue  as  administrator,  the 
debt  on  the  judgment  being  due  to  him  personally  ;  and  if  in  such 
suit  he  shall  name  himself  us  administrator,  it  will  be  surplusage. 
Biddleadm.  vs.  Wdkins.  686. 

AFFIDAVIT. 
Evidence,  20,  21. 

AGENT. 

It  is  believed  to  be  a  general  rule,  that  an  agent,  with  limited  powers, 
cannot  bind  his  principal,  when  he  transcends  his  power.  It  would 
sc'cm  to  follow,  that  a  person  transacting  business  with  him,  on  the 
credit  of  his  principal,  is  bound  to  know  the  extent  of  his  authority  \ 
yet,  if  the  principal  has,  by  his  declarations  or  conduct,  authorized 
the  opinion,  that  he  had  given  more  extensive  powers  to  his  agent, 
Uian  were  in  fact  given,  he  would  not  be  permitted  to  avail  himself 


696 


AGENT. 

of  the  imposiUony  and  to  protest  bills,  the  drawing  of  which  his  con- 
duct had  sanctioned.  Schimme^)enni€h  et  al.  vs.  Bayard  et  aL  290. 

AGREEMENT. 

1.  Equity,  3,  4,  5. 

2.  When  property  conveyed  in  trust,  to  be  sold  at  public  auction,  had 

been  sold  by  private  contract,  and  the  property  was  afterwards  of- 
fered for  sale  in  the  manner  prescribed  by  the  deed  of  trust,  for  the 
purpose  of  making  a  title  to  the  private  purchaser;  at  which  time, 
more  was  bid  for  the  same,  than  the  amount  for  which  it  had  been 
privately  contracted  to  be  sold  ;  the  purchaser,  by  private  contract^ 
to  whom  possession  was  delivered,  at  the  price  agreed  on,  cannot 
allege  that  the  sale  was  void  ;  since,  whatever  may  be  the  liability  of 
the  cestui/  que  (rust,  to  those  interested  in  the  proceeds  of  the  sidet 
for  the  amount  offered  at  the  auction ;  it  is  not  an  objection,  on  the 
part  of  the  purchaser,  to  release  him  from  his  contract.  Crnmhaf  vs. 
Quern  et  al.  146. 

0.  Equity,  10. 

ARBITRAMENT. 
Award. 

ARMY  OF  THE  UNITED  STATEIS- 

1.  The  Adjutant  and  Inspecto^Gencral  of  the  Xrt^of  the  UnitASMM^ 

was  not  entitled  ^to  double  rations,  from  the  JOth^eptemb«r  JfiU^  ^  A 

to  the  31st  May  1821.  Farker  vs.  the  United  States,  296.  ' 

2.  The  President  of  the  United  States,  has  a  discreUonary  pover  li"fiU**i  ' 

low  such  additional  number  of  rations,  to  officers  commanding  at  ae- 
parate  posts,  as  he  may  think  just,  having  mpect  ti  the  8[^ial  dr- 
cumstances  of  each  post  The  law  granting  this  anttiority,  is  not  im- 
perative ;  ami  in  the  exercise  of  his  discretion,  the  President  may  al- 
low or  refuse  to  allow,  additional  rations,  as  in  his  opinion  he  may 
deem  proper.  Jhid.  296. 

3.  Tiie  Secrt-tury  of  War,  as  tlie  legitimate  org^n  of  the  President,  un- 

der a  general  authority  from  him,  may  exercise  the  power,  and  make 
the  allowance,  to  officers  having  a  separate  command.  Ibid,  297. 

4.  No  officer  is  entitled  to  the  additional  allowance,  unless  he  be  a  com- 

mandant at  a  separate  post ;  and  then  the  claim  must  be  sanctioned 
by  the  Executive.  The  allowance  cannot  be  made  to  more  than  one 
officer  at  the  same  station.  Ibid.  297. 

5.  In  the  discharge  of  his  ordinary  duties,.ti)e  Adjutant  and  Inspector  Ge- 

neral, has  no  distinct  command  ;  his  duties  consist  in  details  of  ser« 
vice,  and  not  in  active  military  command.  Ibid.  297. 

6.  An  officer  may  be  said  to  command  at  a  separate  post,  when  he  is  out 

of  the  reach  of  the  orders  of  the  commander  in  chief,  or  of  a  supe* 
rior  officer  in  command,  in  the  neighbourhood.  He  must  then  issue 
the  necessary  orders  to  the  troops  under  his  command,  it  being  im- 
possible to  receive  them  from  a  superior  officer.  Ibid.  297. 

7.  The  general  order  of  the  War  Department,  of  16th  March*1816,  direct- 

ing double  rations  to  be  allowed  to  officers  commanding  military  de- 
partmentSf  is  construed  to  relate  to  the  geographical  sections  of  coun- 
try, into  which  the  two  divisions  of  the  army  are  divided,  and  which 
were  denominated  departments,"  and  intended  to  designate  the  ex- 
tent of  actual  command  g^ven  to  the  officer  commanding  each  de- 
partment i  it  does  not  relate  to  the  law  of  the  3d  of  March  1813, 
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"  for  the  better  omnizatkm  of  the  General  SUflTof  the  Armr.**  Ibid, 
297. 

ASSIGNMENT. 

1.  In  general,  it  may  be  afHrmed,  that  mere  personal  torts,  which  die  with 

the  party,  and  do  not  survive  to  his  pcraoiad  representatives,  are  in* 
capable  of  passing  by  aHsignment;  and  thsff  vested  rights,  oc/ rem  and 
in  re,  possibilities  coupled  with  an  interest  and  claim,  growing  out 
of,  and  adhering  to  property,  may  pass  by  assigmnent  Comegyt  et  al, 
vs.  VOMM.  313. 

2.  The  law  gives  to  the  act  of  abandonment,  to  underwriters,  when  ac- 

cepted, all  the  effects  which  the  most  accurately  drawn  assignment 
would  aoeomplish.  The  underwriter  then  stands  in  the  place  of  the 
hmired,  and  becomes  legally  entitled  to  all  that  ca^  be  recovered 
from  destruction.  Utid.  214. 

3.  It  is  dear,  that  the  right  to  compensation  for  damages  and  injuries,  to 

which  citizens  of  tro  United  States  were  entitled,  and  which,  under 
the  treaty  with  Spain,  were  to  be  the  subjects  of  compensation;  pass- 
ed by  abandonment  to  the  underwrhers  upon  property,  which  had 
been  seized  or  captured.  /U  215, 
4^  The  right  to  indenuiitY  for  an  unjust  captOKt  on  the  sovereign ;  whe- 
ther remeduble  in  hk  own  Cotntib  or  by  his  own  extraordinary  inter* 
]>osition,  or  gnnts  upon  private  petitiont  or  upon  public  nej^otiar 
tion  I  is  a  right  attached  to  the  owneiship  of  the  property  itseU^ 
and  passes  by  cession  to  the  account  of  the  ultimate  sufferer ;  and  is 
afterwaitis  assignable  by  the  person  to  whom  it  had  been  ceded. 
Aid.  215. 

5.  It  H  not  uiuverB%9  though  it  may  be  ordinarily,  the  test  of  a  right* 

that  it  may  be  enforced  in  a  Court  of  Justice.  Claims  and  debts  due 
by  a  sovereign,  are  not  commonly  capable  of  being  so  enforced.  It 
does  not  follow,  that  because  an  unjust  sentence  cannot  be  reversed, 
that  the  party  injured  has  lost  all  right  to  Justice,  or  all  claim,  upoq 
principles  of  public  law,  to  remuneration.  Ibid.  216. 

6.  Tqf  right  to  compensation  from  Spain,  hekl  under  abandonment  made 

to  underwriten^  and  accepted  by  them,  for  damages  and  injuries^ 
and  wliich  were  to  be  satisfied  under  the  treaty,  by  the  United  SUtes ; 
passed  to  the  asngnecs  of  the  bankrupt,  who  held  such  rights  by  the 
provisions  of  the  bankrupt  law  of  the  United  States*  passed  April  4» 
1800.  Ibid.  219. 

ATTACHMENT. 

1.  The  defendant  in  error  had  sued  out  an  attachment  under  the  law  of 

Maryland,  against  Robert  Barry,  and  had  61ed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by  Robert  Bany,  the 
pbiintifT  in  error.  Robert  Bany  appeared,  gave  special  bail,  and  dis- 
charged the  attachment  The  plaintiff  beLiw,  then  filed  a  declara- 
tion of  inddniatuB  atmmpfit/*  **fat  money  had  and  received,"  and 
**for  goods  sokl  and  delivmd,"  to  which  Robot  Batiy  pleaded  the 
general  issue.  The  parties  went  to  trial,  and  a  Tcrdict  and  judgment 
were  rendered  for  the  defendant  in  error. 

2.  The  Court  attaches  no  importance  to  the  raiianoe  between  the  account 

filed  when  the  attachment  issued,  and  the  declaration  filed  after  the 
attachment  was  dissolved,  by  the  entiy  of  bul,  and  the  appearance 
of  the  defendant  The  defendant  hartng  plmded  to  the  dedsmSioTi, 
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the  cause  stood  as  if  tlie  suit  had  been  b 
and  no  reference  can  be  had  to  the  proi 
B€arry  vs.  Foyka,  315. 

AWARD. 

1.  There  is  a  class  of  cases,  upon  awards,  tc 

wltich  arbitrators  hare  been  heki  to  mor 
pursuing  the  terms  of  the  submission,  ai 
vera]  distinct  mattters  submitted,  upon  t; 
being  conditional,  ita  quod.  But  the  ru 
<l)is  qualification ;  that  m  order  to  impe» 
ance  of  a  conditional  submission,  on  the 
matters  in  controversy  having  been  dec« 
/jf  show,  that  there  were  other  points  in 
notice  was  given  to  the  arbitrators ;  anc 
termine  them.  KurthauB  vs.  Farer  et  aL 

2.  It  is  a  settled  rule  in  the  construction  of 

shall  be  indulged  to  overturn  an  award, 
be  allowed  to  uphold  it  IbitL  228. 

3.  If  a  submission  be  of  all  actions  real  and 

only  of  actions  personal,  the  award  is  gc 
edj  no  actions  f«al  were  depending  bet 

BANKRUPT  AND  BANKRUPTCY 

The  right  to  compenai6on  from  Spain,  held  i 
underwriters,  and  accepted  by  them,  for  < 
were  to  be  satisfied  under  the  trea^,  bj 
to  the  assignees  of  the  bankrupt,  who  h^ 
sions  of  the  bankrupt  law  of  the  United  i 
Comegyt  etaL  v%,  Fiute,  219. 

BILLS  OF  EXCHANGE. 

1.  The  deposit  of  a  bill  in  one  bank,  to  be 
collection,  is  a  common  usage,  of  g^at  pt 
of  which  is  well  understood  f  and  the  du 
a  bill  for  collection,  is  precisely  the  same, 
thereof ;  and^  if  it  was  unwilling  to  unde] 
precise  information  on  the  subject,  the  d 
clined.  The  Bank  of  Washington  vs.  Tr 

J.  By  failing  to  demand  payment  of  a  bill  he 
would  make  the  bill  its  own,  and  wouli 
owner  for  the  amount.  Ibid,  31. 

3.  The  allowance  of  days  of  grace  for  the  pa^i 

or  note,  is  now  universally  understood  to 
of  a  mercantile  character ;  and  so,  to  fom 
tlie  bill  does  not  become  due  until  the  la 

4.  It  is  the  usage,  of  the  Bank  of  Washington 

district  of  Columbia,  to  demand  paymei 
the  bst  day  of  grace ;  and  this  usa^  has 
cisions  of  this  Court  This  usage  is  equi 
were  not  acquainted  with  its  existence, 
^e  bank  governed  by  such  uaage»  to  mal 

5.  The  usage  of  the  place  on  which  a  bill  is  d 
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demamled,  uniformly  regfiilates  the  number  of  days  of  grace  which 
must  be  allowed.  Ibid,  34. 

6.  The  failure  of  a  bank  holdinji^  a  bill  p.ayable  after  date  for  collection^ 

to  give  notice  to  the  drawer,  that  the  drawee  was  not  found  at  home, 
when  called  upon  to  accept  the  bill,  is  not  such  negligence  as  dis* 
charges  the  drawer  from  his  liability.  Ibid.  35. 

7.  A  bill  of  exchange,  payable  after  date,  need  not  be  presented  for  ac- 

ceptance before  the  day  of  payment ;  but,  if  presented,  and  accept- 
ance be  refused,  it  is  dishonoured,  and  notice  must  be  g^ven.  The 
absence  from  his  home,  of  the  drawee  of  a  bill  payable  after  date, 
when  the  holder  of  a  bill,  or  his  agent,  call  with  it  for  acceptance,  is 
not  a  refusal  to  accept ;  but  such  absence,  when  the  bill  is  due,  is  a 
refusal  to  pay,  and  authorizes  a  protest  Ibid.  35. 

8.  In  a  suit  instituted  by  the  holder  of  a  bill,  against  the  bank,  for  negli- 

gence, in  relation  to  demand,  or  notice  of  non-payment  of  the  bill, 
the  Court,  ahbough  required,  are  not  bound  to  declare  the  law  as 
between  the  holder  and  tlie  drawer.  The  bank  was  the  agent  of  the 
holder,  and  not  of  the  drawer,  and  might,  consequently,  so  act,  at 
to  discharge  the  drawer,  without  becoming  liable  to  its  principal. 
/Airf.  36. 

9.  A  stranger  to  the  drawer  and  endorser  of  a  non-accepted  bill  of  ex- 

change,  may  intervene  tupra  protest,  to  pay  the  same  tor  the  honour 
of  an  endorser  or  drawer.  Konig  vs.  Baycard  tt  aL  262. 

10.  It  is  no  objection  to  this  intervention,  tliat  it  has  been  done  at  the  re- 
quest and  under  the  guarantee,  of  the  drawees  of  the  bill ;  who  had 
refused  to  accept  or  pay  the  same.  l*he  arrangements  made  by  the 
payer  of  the  dishonoured  bill,  with  the  drawee,  by  which  he  was  to 
be  protected  from  loss,  do  not  affect  the  liability  of  tlie  party  to  the 
bill  for  whose  honour  it  has  been  paid.  Ibid,  262. 

11.  If  A,  at  the  request  of  tlie  drawee  of  a  bill  of  exchange,  and  under 
his  guarantee,  accept  and  pay  the  bill,  supra  protest,  tor  the  honour 
of  the  endorser,  the  party  against  whom  suit  is  brought  for  the 
amount  paid  may  avail  himself  of  every  defence  whicli  he  could 
have  had,  if  the  bill  had  been  paid  supra  protest  for  the  honour  of 
the  endorser,  by  the  drawee,  and  suit  brought  for  the  same.  Ibid, 
262. 

12.  The  Court  confirm  the  principle  established  in  the  case  of  CooUdgt 
vs.  Paysorif  2  IVheai,  75,  that  a  letter,  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it ;  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill,  on  the  credit  of  the  letter^ 
a  virtual  acceptance,  binding  the  person  who  makes  the  promise. 
SckimnulpmnidietaLy%.  Bayard  et  oL  283. 

13.  If  the  drawees  of  a  bill  of  excliange,  who  refuse  to  honour  the  bill, 
and  thus  deny  the  authority  of  the  drawer  to  draw  upon  them, 
were  bound  in  good  faith  to  accept  or  pay  the  biU  as  drawees,  they 
will  not  be  permitted  to  change  the  relation  in  wliich  they  stood  to 
the  parties  on  the  bill,  by  a  wrongful  act  The^  can  acquire  no  right, 
as  the  holders  of  the  bill  paid  supra  protest,  if  they  were  bound  to 
honour  it  in  the  character  of  drawees.  Ibid,  285. 

14k  A  bill  of  exchange  was  drawn  against  shipments  made  to  the  drawee, 
but  no  letter  of  advice  was  written  by  the  shipper  to  the  consignees 


the  shipment  to  be  applied  to  the  discharge  of  the  bill ;  but  direc- 
tions were  given  to  charge  the  bill,  generally,  to  the  account  of  the 


BILLS  OF  EXCHANGE. 

■hipper  i  held  that  the  drawees  were  not  bound  to  acee^ 
bilt  in  consequence  of  the  proceeds  of  the  shipment  bei 
by  them.  Ibid*  286, 

15.  A  merchant  has  a  right,  by  the  usage  of  trade,  to  dimi 
placed  in  the  hands  of  the  drawee,  by  shipment « and  th 
must  pay  the  bills,  if  the  shipment  places  funds  in  hia  t 
288. 

16.  Promissory  notes,  passim. 

BILLS  OF  LADING. 

1.  By  the  weO  settled  principles  of  commercial  hiw»  the  coni 
authorized  agent  of  the  owner,  whoever  he  may  be,  to 
goodst  and  by  his  endorsement  of  the  bill  of  Ming  ton  li 
chaser,  for  a  Taloable  considerstion,  without  notioe  off 
interest,  the  latter  becomes,  as  againstall  the  wotld,  tbei 
goods.  This  is  the  result  of  the  principle^  that  billa  o 
transferable  by  endorsement,  and  thus  may  pass  the  prope 
vs.  Tk€  Maniic  humanct  Company.  445. 

^.  Strictly  speaking,  no  person  but  the  conai|;nee  can  by  i 
ment  on  the  bul  of  lading  pass  the  le^  title  to  the  ^ 
tiie  shipper  be  the  owner,  and  the  shipment  be  on  bia  i 
and  rise,  although  he  may  not  pass  the  title  by  virtue  d 
dorsement  of  the  bill  of  ladiiy,  unless  he  be  the  conai] 
goods  be  deliverable  to  his  oroer;  yet,  by  an  aasignaetf 
of  lading,  or  by  a  separate  instrument,  he  can  pass  Ifae  1 
the  same;  and  it  will  be  ^^ood  against  all  persons,  eaoepi 
for  a  valuable  consideration,  wiUiout  notice,  by  endotae! 
bill  of  lading  itael£  Buch  an  ass^^nment  by  the  ownei 
legal  title  against  hia  agents  or  fiicton^  and  craditonH  in  I 
assignee.  Oid.  445. 

BONDS. 

Pleas  and  pleading.  8. 
BOTTOMRY  AND  RESPONDENTIA. 

See  respondentia. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  Where  a  Inll  had  been  filed  aninst  a  trustee,  of  real  eatat 

hb  death,  administration  had  been  granted  to  A|  who,  on 
of  crediton,  interested  in  the  trust,  was  alao  appointed  b 
the  anbstituted  trustee;  and  the  Court  went  on  to  6tm^ 
trudee,  should  execute  certain  convevanceai  the  decree 
be  invalid;  the  course  of  proceeding,  being  rather  to  mak 
against  A«  in  the  character  of  administrator,  becauae  he 
administratoi^  under  a  title  derived  from  the  original  tnis 
the  peraon  designaled  by  law,  to  represent  him;  or  th 
mental  bill,  in  the  nature  of  n  bill  of  revivor,  should  hav 
agwnst  the  substituted  trustee;  in  which  all  the  proceec 
have  been  stated,  and  he  required  to  answer  the  chargd 
in  the  oiiraal  and  supplemental  bill.  Gremka/TM,  Qum 

2.  A  decree  of  a  Court  ot  Chancerv,  is  erroneous,  which^ 

certain  acts  to  be  done,  to  enable  n  {larty  to  execute  ec 
assigned  to  him,  dismisses  the  bill,  as  it  nuts  the  cause  o 
and  renders  the  decree  ineffectual:  and  it  b  no  answer  ti 
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tion,  thiU  it  appeui  by  the  record,  in  the  case,  that  the  acti  ordered 
to  be  done,  have  been  peifbnned;  since  the  error  is  in  the  decree 
itself,  and  not  in  its  execution.  Ibid.  148. 
X  A  bill  may  be  dismissed,  where  the  plaintiff;  when  called  upon  to  make 
proper  parties,  refuses,  or  is  guilty  of  unreasonable  delay,  in  doing 
so;  but  this  must  be  done,  on  demurrer,  plea,  or  answer,  pointing 
out  the  person  or  persons,  whom,  the  defendant  insists,  ought  to  be 
made  parties.  Ibi^  149. 

4.  When  a  debtor  had  conveyed  to  a  trustee,  real  esUte,  to  be  sold  foe 

the  benefit  of  crediton^  and  the  tnistee  dying  before  the  conveyance 
nf  the  property  to  a  purchaser,  another  trustee  was  appointed  by  the 
Court,  upon  the  application  of  the  creditors,  to  execute  the  trust;  in  a 
proceeding,  relative  to  the  execution  of  the  trust,  and  the  convey- 
ance of  the  estate,  it  b  necessary  that  the  heirs  at  law,  bf  tlie  first 
trustee,  shall  be  parties  to  the  same,  as  the  legal  title  to  the  esUte  did 
not  pass  to  the  substituted  trustee,  by  the  appointment,  but  remained 
in  the  legal  heirs.  JbitL  149. 

5.  A  Court  of  Chancery,  is  not  the  proper  tribunal  to  enforce  a  forfeit- 

ure; the  Kmedy  for  the  same  bemgat  law.  Horslmrg  vs.  Baker.  236. 

6.  After  an  answer  and  discovery,  the  rule  is,  that  a  suit  brought,  merely 

for  discovery,  cannot  be  revived.  The  object  is  obtained,  and  the 
plaintiff  has  no  motive  for  reviving  it.  Ibid.  236. 

7.  A  bill  had  been  filed  oririnally  for  discovery,  and  afterwards  became  a 

bill  for  relief.  The  relief  prsyed  for,  was  a  forfeiture;  which  might 
be  enforced  at  bw.  Under  such  circumstances,  it  was  proper  to 
dismiss  the  bill,  so  fiur  as  it  sought  for  relief  against  the  forfeiture; 
but  the  dismission  should  have  been  without  prejudice  to  the  leg^l 
rights  of  the  parties,  as  an  absolute  dismission  mig^t  be  considered 
as  a  decree  against  the  title  the  pkuntifF  claimed,  and  which,  by  the 
bill  and  tlie  evidence  obtained  under  it,  he  sought  to  esublish.  Jbid. 
236. 

R.  If,  in  a  case^here  the  loaa  of  a  deed  or  other  instrument,  is  made  the 
ground  for  coming  into  a  Court  of  Equity,  for  discovery  and  relief, 
an  affidavit  of  its  Umb  must  be  made  and  annexed  to  the  bill,  and  the 
absence  of  such  affidavit  is  good  cause  of  demuirer  to  the  bill;  yet, 
if  the  party  charged  by  the  bill  failed  to  demur  for  the  cause,  but  an- 
swered over  to  the  bill,  or  permitted  it  to  be  taken  for  confessed,  by 
default,  against  him;  it  seems,  that  the  absence  of  tlie  affidavit  is  not 
a  sufficient  cause  for  the  reversal  of  the  decree.  Findhy  et  oL  vs. 
Hinde  and  Wife.  244. 
Where,  in  a  buT  filed  for  discovery  and  relief,  the  party  i^lied  upon  a 
deed  said  to  Iiave  been  lost,  but  which  had  never  been  formally  exe- 
cuted to  convey  the  real  estate;  and  upon  a  receipt  of  the  purchase 
money,  binding  tlie  party  to  convey  the  estate;  the  person  alleged  to 
have  executed  the  lost  deed,  and  who  gave  the  receipt,  should  have 
been  made  a  party  to  the  proceeding;  although  he  had,  subsequent- 
ly, by  a  legal  and  formal  convejrance,  duly  executed,  conveyed  the 
estate  to  others;  and  thus,  so  far  as  he  could,  divested  himself  of  all 
title  in  the  same.  Ibid.  246. 

10.  The  decree  of  the  Circuit  Court  directed  two  of  the  defendants,  in 
whom  was  the  legal  title  to  the  lot  of  ground  claimed  by  the  plaintiff 
in  the  bill,  to  convey  the  same;  and  awarded  costs,  geneially,  against 
all  the  defendants.  All  the  defendants  appealed  together,  to  this 
Court,  some  of  whom  hekl  the  le^  title  to  the  lot,  and  all  the  de- 
fendants had  an  interest  in  defending  this  title,  standing  as  they  did. 
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in  the  relation  of  Tendon  and  wananteea,  and  vendees.  Altha 
the  defendants,  against  whom  there  b  a  decree  for  costs  only,  ct 
not  appeal  from  this  decree  for  costSf  yet,  the  reversal  of  the  de< 
of  the  Circuit  Court  was  mde  reneral,  as  to  all  of  the  appellants, 
the  whole  case  opened.  Ibid.  247. 

11.  Although  it  seems  to  be  a  general  rule,  that  a  Court  of  Chancery 
not  decree. a  specific  perrarmance  of  contracts,  except  for  the  p 
chase  of  lands,  or  things  which  relate  to  the  realty,  and  are  of  a  p 
manent  naturei  and  that  where  contracts  are  for  chattels,  and  ci 
pensation  can  be  made  in  damages,  the  parties  may  be  left  to  tl 
remedy  at  law;  yet,  notwithstanding  this  distinction  between  ] 
Bonal  contracts  for  goods,  and  contracts  for  lands,  there  are  m 
cases  to  be  found,  where  specific  performance  of  contracts  relating 
personalty,  have  been  emorced  in  chanceiy;  and  Courts  will  o 
weigh  with  greater  nicety,  contracts  of  this  description,  than  suck 
relate  to  lands.  The  M&ehemiea  Bank  of  jSkxanaria  vs.  Louim,  k 
Maria  SeUm,  305. 

12.  Although  an  objection,  for  want  of  proper  parties,  may  be  taker 
the  hearing,  yet  the  objectiop  ought  not  to  prevail  upon  tlic  fi 
hearing  of  an  appeal ;  except  in  very  sti-ong  cases,  ami  where  ' 
Court  perceives  a  necessary  and  indispensable  party  is  wanting.  R 
306. 

13.  All  persons  materially  interested  in  the  subject  of  a  suit  in  chancei 
ougiit  to  be  made  parties,  either  plaintiffs  or  defendants;  but  this 
a  rule  established  for  the  convenient  admimstration  of  justice,  and 
more  or  less  within  tiie  discretion  of  the  Court;  and  it  should  be  i 
stricted  to  parties  whose  interests  are  in  the  issue,  and  to  be  affect 
by  the  decree.  The  reUef  granted  will  always  be  so  modified,  as  i 
to  affect  the  interesU  of  others.  Ibid.  306. 

14.  It  is  a  well  settled  rule,  that  a  Court  is  not  bound  to  take  notice 
any  interest  acquired  in  the  subject  matter  of  the  suit,  pending  1 
dispute.  Ibid.  310.  ^ 

15.  If  a  bill  charges  a  defendant  with  notice  of  a  particular  fact,  an  : 
swer  must  be  given  without  a  special  interrogatory  to  the  matt 
But,  a  defendant  is  not  bound  to  answer  an  interrogatory,  not  w 
ranted  by  some  matter  contained  in  a  former  part  of  the  bilL  2 
Meehame$  Bank  of  Akxandria  vs.  Ljfnn,  383. 

16.  The  rules  which  govern  the  practice  of  the  Circuit  Courts  in  Ch; 
eery,  have  been  prescribed  by  this  Court;  and  ought  to  be  observi 
M' Donald  vs.  Smaiky  d  aL  625. 

CONCEALMENT. 

Insurance,  15,  16. 

CONSIGNMENT  AND  CONSIGNEES; 

Bilk  of  Lading,  1,  2. 

CONSTRUCTION  OF  STATUTES. 

1.  It  is  a  general  rule,  in  the  construction  of  public  statutes^  that  t 
word  "  may,"  is  to  be  construed  *'  must,"  in  all  cases  where  the 
gislature  mean  to  impose  a  positive  and  absolute  duty,  and  not  mei 
ly  to  give  a  discretionary  power.  And  in  all  cases,  the  constructi< 
should  be  such  as  carries  into  effect  the  true  intent  and  meaning 
the  legislature  in  the  enactment.  Minor  it  aL  ys.  7%e  Meekam 
-Bonk  of  dkxandri^  64. 
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9.  The  Mechanics  Bank  of  Alexandria,  1,  2. 

3.  Jurisdiction,  1. 

4.  Lands  and  Land  titles. 

^.  In  the  construction  of  the  Registir  Act  of  Ohio,  the  tem  purchas- 
ers'' is  usually  taken  in  its  limited  lenl  sense.  It  means  a  complete 
purchaser,  or  in  other  words,  a  purd&ater  clothed  with  a  legal  title.. 
SteeJe'a  Lestee  vs.  Spenear  et  uL  5S9. 

6.  District  of  Columbia. 

7.  Construction  of  the  Act  of  Congress,  passed  March  3d  1807,  enti- 

tled *<  An  Act  to  extend  the  time  for  locating  Virginia  military  waiv 
rants,  for  returning  sunreys  thereon  to  the  office  of  the  Secretary  of 
the  Department  of  War,  and  appropriating  lands  for  the  use  of 
schools,  in  the  Virginia  military  reservation,  m  lieu  of  those  hereto- 
fore appropriated.    Jackson  vs.  Clark  et  al  634. 

8.  The  reservation  made      the  law  of  Vir^pnia  of  1783,  ceding  to  Con- 

gress the  territory  north-west  of  the  nver  Ohio,  is  not  a  reservation 
of  tlie  whole  tract  of  country  between  the  river  Scioto  and  Little 
Miami.  It  is  a  reservation  of  only  so  much  of  it,  as  may  be  necessa- 
ry to  make  up  the  deficiency  of  good  lands  in  the  country  set  apart 
for  the  officers  and  soldiers  of  the  Virginia  line,  on  the  continental 
establishment,  on  the  south-east  side  of  the  Ohio.  The  residue  of  the 
lands  are  ceded  to  tiie  United  States,  as  a  common  fund  for  those 
states,  who  were,  or  might  become  members  of  the  Union,  to  be  dis- 
posed of  for  that  purpose.    Ibid.  635. 

9.  Although  the  military  rights  constituted  the  primary  claim  upon  the 

trust,  that  claim  was,  according  to  the  intention  of  the  parties,  so  to 
be  satisfied  as  still  to  keep  in  view  the  interests  of  the  Union,  which 
were  also  a  vital  object  of  the  trust.  This  was  only  to  be  effircted, 
by  prescribing  the  time  in  which  the  lands  to  be  appropriated  by 
tliese  claimants,  should  be  separated  from  the  general  mass,  so  as  to 
enable  the  government  to  apply  the  residue  to  the  general  purposes 
of  the  trust.  Ibid.  635. 
ID.  If  the  right  existed  in  Congress  to  prescribe  a  time  within  w^hich  mi- 
litary warrants  should  be  located,  the  right  to  annex  conditions  to 
its  extension,  follows  as  a  necessary  consequence.    Ibid,  635. 

11.  If  it  be  conceded  that  the  proviso  in  the  Act  of  2d  March  ISOT,  was 
not  intended  for  the  protection  of  surveys  which  were  in  themselves 
absolutely  void  ;  it  must  be  admitted  tliat  it  was  intendetl  to  protect 
those  which  were  defective,  and  which  might  be  avoided  for  irregu- 
larity. If  this  effect  be  denied  to  the  proviso,  it  becomes,  itself,  a 
nullity.   Ibid.  635. 

12.  Lands  surveyed,  are  under  the  law  as  completely  withdrawn  from 
tiic  common  mass,  as  lands  patented.  It  cannot  be  said  that  the  pro- 
hibition, that  *'  no  location  shall  be  made  on  tracts  of  land  for  which 
patents  had  previously  been  issued,  or  which  had  been  previously 
surveyed,"  was  intended  only  for  valid  and  regular  surveys.  They 
did  not  require  legislative  aid.  The  clause  was  introduced  for  the 
protection  of  defective  entries  and  surveys,  which  might  be  defeat- 
ed by  entries  made  in  quiet  times.    Ibid,  638. 

CONTRACTS. 

1.  chancery  aiKl  Chancery  practice.  11. 

2.  In  contracts  for  the  sale  of  land,  by  which  one  agrees  to  purchase^ 

and  the  other  to  convey,  the  undertakings  of  the  respectiye  parties 
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are  iJwmys  depondent,  vnlen  a  contmty  intiinatiaB  clearly 
The  Bank  of  Columbian  Hagner.  464. 

■ ).  Although  many  nice  distinetiona  are  to  be  ftmnd  in  the  books 
Question,  whether  the  oofrenants  or  promnea  of  the  respe 
tiea  to  the  qontract^  are  to  be  considered  independent  or  de 
vet  it  is  endent  the  intimation  of  Courts  have  strongly  fiin 
latter  comtniction,  as  being  obviously  the  moat  just.  JH 

4.  In  such  cases,  if  either  vendor  or  vendee  wish  to  compel  the 
fulfil  his  contract,  he  must  make  his  part  of  the  agreemc 
dent,  and  cannot  proceed  against  the  other  without  actual 
ance  of  the  wreement  on  his  part,  or  a  tender  and  refiia 
465. 

3,  An  averment  of  performance  is  always  made  m  the  decbra' 
contracts^  contaming  dependent  undertakings^  and  that 
most  be  supported  by  proof.   Ibid,  465. 

6.  The  time  Used  for  the  performance  of  a  contract,  is,  at  hw 

the  e«enee  of  the  contract,  and  if  the  seller  is  not  ready  ar 
perform  his  part  of  the  agreement  on  that  day,  the  purct 
dect  to  consider  the  contract  at  an  end.  But  equity,  whic 
peculiar  jurisdiction,  is  enabled  to  examine  into  the  cause 
m  completing  a  purehase,  and  to  ascertun  how  fiur  tiie  d 
was  deemed  material  by  the  parties,  will,  in  certain  caaes^ 
^reement  into  execution,  although  the  time  appointed  Ims 

7.  ft  may  be  laid  down  as  a  rule,  that,  at  law,  to  entitle  the  venc 

cover  the  purchase  mone]r,  he  must  aver  in  his  dechuralioii 
ance  of  the  contract  on  his  part,  or  to  offer  to  perform,  at 
specified  fin*  the  performance.  And  this  averment  must  b 
ed  by  proof ;  unless  the  tender  has  been  waived  by  the  p 
IIM  467. 

8.  If  before  the  period  fixed  for  the  defivery  of  a  deed  fi>r  li 

vendee  has  declared  he  would  not  receive  it,  and  that  he 
to  abandon  the  contract,  it  may  render  a  tender  of  the  dei 
the  institution  of  a  suit  unnecessarv.  But  this  rule  can  nev 
except  in  cases  where  the  act  which  is  construed  into  a  w 
curs  premouB  to  the  time  fiyr  performance.  Ibid.  467. 

9.  The  taking  possession  of  property  bv  the  vendee,  before  cor 

is  a  circumstance  from  which  is  to  be  inferred  that  he  consii 
contract  closed,  but  would  not  deprive  him  of  the  right  to  r 
the  property,  if  the  vendor  couM  not  make  a  tiUe,  or  neglec 
so.  Aner  a  relinquishment  for  such  causes,  the  vendee  c 
tain  an  action  to  recover  back  the  purchase  money  had  it  b 
Jbid.  468. 

10.  Where  the  legal  titie  cannot  be  conveyed  to  tiie  vendee  by  1 
or,  and  the  vendee  must  resort  to  a  Court  of  Equity  to  est 
titie,  notwithatan<ting  a  conveyance  of  all  the  right  of  the  i 
him,  the  Court  will  not  compel  him  to  pay  the  purchase  hm 
would  be  compelling  him  to  take  a  law  suit,  instead  of 
Ibid.  468. 

11.  When  no  specific  time  for  the  payment  of  money  is  fixed 
tract  by  which  the  same  is  to  be  paid  by  one  paity  to  the 
judgment  of  law,  the  same  ia  payaole  on  demand*   ML  4i 

12.  In  an  action  upon  a  written  contract,  said  to  have  been  k 
stroyed,  and  not  fbt  deceit  and  imposition,  the  plaintifTs  ri] 
cover  is  measored  prindpaDy  by  the  contract ;  and  the  a 
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evidence  must  prove  it  as  laid  in  the  declaration.  The  converKiii^ii 
which  preceded  the  agreement,  fonnt  no  part  of  it,  nor  are  the  pro- 
positions  or  representations  which  were  made  at  the  time,  but  not 
mtroduced  into  the  written  contract,  to  be  taken  into  view  in  con- 
struing the  instrument  itself.  Had  the  written  paper  stated  to  be 
lost  or  mislaid,  been  prrtduced,  neither  party  could  bave^  been  per- 
mitted to  show  tlie  party's  inducements  to  make  it,  or  to  substitute 
h'ls  understanding  for  the  agreement  itself.  If  lie  was  drawn  into  it 
bv  misrepresentutifm,  that  circumstance  might  furnish  him  witii  a 
different  action,  but  cannot  affect  this.    Tiiylut  vs.  Jit  figs,  598. 

13.  When  a  written  contract  is  to  be  proved,  not  by  itself  but  by  parol 
testimony,  no  vague  uncertain  recollection  concerning  its  stipula- 
tions, ought  to  supply  the  place  of  tlie  written  instrument  itself. 
The  substance  of  the  agreement  ougfht  to  be  proved  satisfactorily ; 
and  if  tliat  cannot  be  done,  the  party  is  in  the  condition  of  every 
other  suitor  in  Court,  who  makes  a  claim  which  he  cannot  support. 
llnd.  600. 

14.  When  parties  reduce  their  contracts  to  writing,  the  obligations  and 
rights  of  each  are  described  by  the  instrument  itself.  Tlie  safety 
which  is  expected  from  them  would  be  much  impaired,  if  they 
could  be  established  upon  unknown  and  vague  impressions,  made 
by  a  conversation  antecedent  to  the  reduction  of  the  agrecnient 
JbUL600. 

CORPORATION. 

A  subsequent  Board  of  Directors  of  a  bank,  is  to  be  considered  as  know- 
ing all  the  circumstances  communicated,  or  known  tu  u  previous 
Doard.  Tfie  Mcchanict  Bank  of  Alexandria  vs.  Luuim  and  Maria 
Setm.  309. 

COURTS. 

1.  .It  is,  doubtless,  within  the  province  of  a  Court,  in  the  exercise  of  its 
discretion,  to  sum  up  the  facts  in  the  case  to  the  jury;  and  submit  them, 
with  the  inferences  of  law  deducible  therefrom,  to  the  free  judgment 
of  the  jury.  But,  care  must  be  taken,  in  all  such  cases,  to  separate 
the  law  from  the  fiicts,  and  tu  leave  the  latter  in  unequivocal  terms  to 
the  jur>',  as  their  true  and  peculiar  province.  M*LAmahan  vs.  The 
Univenal  Iruuranee  Company,  182. 
Little  stress  ought  to  be  laid  upon  general  expressions  falling  from 
Judges,  in  the  course  of  trials.  Where  the  facts  arc  not  disputed,  the 
Judge  often  suggests,  in  a  strong  and  pointed  manner,  his  opinion  as 


conclusion  to  which  the  facts  ought  to  conduct  the  jury.  This  ought 
n6t  to  be  deemed  an  intentional  withdrawal  of  the  nets,  or  tlie  infer- 
ences deducible  therefrom,  from  the  cognizance  of  the  jury,  but 
rather  as  an  expression  of  opinion  addressed  to  the  discreticm  of  coun- 
sel, whether  it  would  be  worth  while  to  proceed  further  in  the  cause. 
And  the  like  expression  in  summing  Hp  any  cause  to  the  jury,  must  be 
understood  by  them  merely  as  a  strong  exposition  of  the  facts,  not 
designed  to  overrule  their  verdict,  but  to  assist  them  in  formin}^  it. 
And  there  is  the  less  objection  to  this  course  in  the  English  practice; 
because,  if  the  summing  up  has  had  an  undue  influence,  the  misuke 
is  put  right  by  a  new  trial,  upon  an  application  to  the  discretion 
of  tlie  whole  Court  This  is  so  familiarly  known,  that  it  needs  only 
to  be  statedi  to  be  at  ouce  admitted.  Ibi^  190, 
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3.  AVherc  the  defendant  hlad  reserved  a  riglit  to  move  the  Ccnii  to  ex- 

clude any  part  of  the  plaintiff's  evidence,  which  he  mirht  choose  to 
desi^piate  as  incompetent,  and  it  did  not  appear  from  the  bill  of  ex- 
ccptiona,  that  he  desig^ted  any  particular  piece  or  part  of  the  evi- 
dence as  objectionable,  and  moved  the  Court  to  exclude  the  whole, 
or  to  instruct  the  jury  that  it  was  insufficient  to  prove  title  in  the 
fessors  of  the  plaintiff  \  this  could  not  be  done  on  the  g^nd  of  in- 
competency, unless  the  whole  was  incompetent.  The  Court  is  not 
bound  to  do  more  than  respond  to  tlie  motion,  in  the  terms  in  which 
it  is  made.  Courts  of  justice  are  not  obliged  to  modify  the  proposi- 
tions submitted  by  counsel,  so  as  to  make  Uiem  fit  the  case.  If  they 
do  not  fit,  that  is  enough  to  authorize  their  rejection.  £Uioii  e/  oil  vs. 
FeinoietaL  338. 

4.  The  construction  of  words  belongs  to  the  Court,  and  the  materiality 

of  an  ahcFation  in  a  deed,  is  a  question  of  constniction.  Steeie't  Let- 
see  vs.  Spencer  et  aL  561. 

5.  IVhether  erasures  and  alterations  in  a  deed  are  material  or  not,  is  a 

question  of  law  to  be  decided  by  the  Court  JbitL  560. 

6.  A  special  verdict  was  foiind  by  the  jury,  upon  which  judgment  was  to 

be  entered  according  as  the  opinion  of  the  Court  miglit  be  upon  the 
construction  of  a  certain  deed,  which  deed  was  referred  to,  anid  made 
part'  of  the  special  finding  of  the  juiy,  but  was  not  contained  in  the 
record  thereof.  A  deed  formed  a. part  of  a  bill  of  exceptions  taken 
to  the  opinion  of  tlie  Court,  upon  a  motion  for  a  new  trial;  which  bill 
of  exceptions  with  the  said  deed,  was  contained  in  the  record.  The 
Court  cannot  judicially  know  that  this  is  the  same  deed  which  is  re- 
ferred to  in  the  verdict  of  the  jury,  or  what  are  the  other  evidences 
of  title  connected  with  it.  APJrthw  vs.  Porler^t  Leuee,  626. 

COURTS  OF  THE  SEVERAL  STATES. 

1.  If  the  Court  of  a  state  had  jiirlstliction  of  a  matter,  its  decinon  woiiU 

be  conclusive;  but  this  Court  cannot  yield  assent  to  the  propoatioiw 
that  tlie  jurisdiction  of  a  state  Court  cannot  be  questioned,  where  iu 
proccedmgs  were  brought,  collaterally,  before  the  Circuit  Court  of 
tlie  United  States.  Eiiioit  et  al  vs.  Petnol  et  aL  340. 

2.  Where  a  Court  has  jurisdiction,  it  has  a  ri^ht  to  decide  any  question 

which  occurs  in  the  cause;  and,  whether  its  decision  be  correct,  or 
otherwise,  its  judgments,  until  reversed,  are  regarded  as  binding  in 
every  otlier  Court.  But  if  it  act  without  authority,  its  judgmems  and 
orders  are  regarded  as  nullities.  They  are  not  voidable,  but  simply 
void;  and  form  no  bar  to  a  remedy  sought  in  opposition  to  them,  even 
prior  to  a  reversal.  They  constitute  no  justification;  and  all  persons 
concerned  in  executing  such  judgments,  or  sentences,  are  consider- 
ed, in  law,  as  trespassers.  IImL  340. 

3.  The  jurisdiction  of  any  Court,  exercising  authority  over  a  subject,  may 

be  inquired  into  in  every  other  Court,  when  tlie  proceedings  of  the 
former  are  relied  on,  and  brought  before  the  latter  by  a  party  claim- 
ing tlie  benefit  of  such  proceecUngs.  Ihid,  340. 

4.  The  jurisdiction  and  authority  of  the  Courts  of  Kentucky,  are  derived 

wholly  from  the  statute  Uw  of  tlie  sUte.  lUd,  ^41. 

5.  The  clerk  of  Woodford  County  Court,  has  no  authority  to  alter  the 

record  of  the  acknowledgment  of  a  deed,  at  any  time  after  the  recoid 
is  made.  Ibid,  341. 

6.  A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  die  patentee  of 

a  certain  tnct  of  land,  should,  within  six  months,  make  a  deed,  8^. 
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with  covenants  of  warranty  conveyin|f  a  portion  of  the  land  held  un- 
der a  patent  to  the  complainants  in  that  Miit,  and  on  the  failure  of  A 
to  make  the  said  deed,  &c.  '*  that  then  and  in  that  case,  the  com- 
plainant shall  hold,  possess  and  enjoy  the  said  portion  of  land,  in  u» 
full  and  ample  a  manner,  as  if  the  same  had  been  conveyed  to  him.'' 
The  decree  of  the  Supreme  Court  of  Ohio  by  which  a  conveyance  of 
land  is  directed  to  be  made,  the  decree  being  according  to  the  lawv 
of  Ohio,  vested  in  those  to  whom  the  deed  was  ordered  to  be  made* 
such  aleg^l  title  to  the  land  to  have  been  conveyed  by  the  deed  as 
would  have  been  vested  by  a  deed  of  equal  date;  and  the  registry 
Act  of  Ohio  applies  as  well  to  a  title  under  such  a  decree,  at  it  would 
do,  if  the  party  held  under  a  bona  fidt  deed  of  the  same  date  with 
the  patent  of  the  land,  and  the  decree  gives  a  legal  title  as  ample  as 
a  deed.  Steek^a  Iassu  vs.  Spencer  et  al.  558. 
7.  It  has  been  the  uniform  course  of  this  Court,  with  respect  to  titles  to 
real  property,  to  applv  the  same  nile  that  is  applied  by  the  state  tri- 


8.  Where  the  established  practice  of  Courts  in  particular  states,  the 
Courts  m  actions  of  ejectment  look  beyond  the  g^nt,  and  examine 
the  progressive  stages  of  the  title,  fmm  its  incipient  state  until  itf 
consummation ;  such  a  practice  will  form  the  law  of  cases  decided 
under  the  same  in  these  states,  and  the  Supreme  Court  of  tlie  United 
States,  regard  those  rules  of  decision  in  cases  brought  up  from  such 
states,  provided  that  in  so  doing,  they  do  not  suffer  the  provisions  of 
any  statute  of  the  United  States  to  be  violated.  Hou  vs.  Borland  et 
aL  664. 

COURTS  OF  THE  UNITED  STATES. 

1.  Jurisdiction. 

2.  Practice. 

3.  The  course  of  prudence  aiyl  duty  in  judicial  proceedings  in  the  United 

States  Courts,  when  cases  of  difficult  distribution  as  to  power  and 
right  present  themselves,  is  to  yield  rather  tlian  encroach.  The  duty 
is  reciprocal,  and  will  no  doubt  be  met  in  the  spirit  of  moderation 
and  comity,  in  the  conflicts  of  power  and  opinion,  inseparable  from 
our  very  peculiar  relations,  cases  may  occur  in  which  the  mainte- 
nance of  principles,  and  the  administration  of  justice,  according  to 
its  innate  and  inseparable  attributes,  may  require  a  different  course^ 
and  when  such  cases  do  occur,  our  Courts  must  do  their  duty;  but 
until  then,  it  is  administering  justice  in  the  spirit  of  the  Constitution, 
to  conform  as  nearly  as  possible  to  the  administration  of  justice  in  the 
Courts  of  the  several  sUtcs.  FuUerton  etaL\s.  The  Bank  of  the  Umi- 
ed  States,  614. 

4.  Courts  of  the  several  states. 

DEEDS. 

1.  Feme  covert.  1. 

2.  If  a  deed  has  not  been  proved,  acknowledged,  and  recorded,  and  woald 

therefore  be  insufficient  against  subsequent  purchasers,  without  no- 
tice; parties  who  claim  under  such  deed,  have  a  right  to  come  into  a 
Court  of  Equity,  for  a  discovery,  upon  the  ground  of  notice;  and  if 
notice  should  be  brought  home  to  subsequent  purchasers,  tlie  com- 
plainants have  a  right  to  relief,  by  a  decree  quieting  the  title.  Find- 
lay  etai,vs,  Hindi  and  Wife,  245. 

3.  The  privy  examination  and  acknowledgment  of  a  deed,  by  a  feme  eo- 
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vertf  so  as  to  pass  her  estate,  cannot  be  legallj  proved  by  parol  testi- 
mony. EUMdaLvn.  P6r9oletal  338. 

4.  In  Virginia  and  Kentucky,  the  modes  of  conveyance  by  fine  and  com- 

mon recoyery*  have  never  been  in  common  use;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her  estate  by  deed,  is  the  crea- 
ture of  the  statute  law ;  and  to  make  her  deed  effectual,  the  forms 
and  solemnities  presciibed  by  the  statutes,  must  be  pursued.  Ibid. 
338. 

5.  Bv  the  Virginia  statute  of  1748,  <*  when  any  deed  ha*  been  acknow- 

ledged by  a  feme  eocerU  and  no  record  made  of  her  privy  examina- 
tion, such  deed  is  not  binding  upon  the  femte  and  her  heirs."  This 
law  was  adopted  by  Kentucky,  at  her  separation  from  Virginia;  and 
is  understood  never  to  liave  been  repealed.  lUd,  339. 

6.  The  provisions  of  the  laws  of  Kentucky,  relative  to  the  privy  examina- 

tion of  a  feme  covert^  in  order  to  make  a  conveyance  or  her  estate  va- 
lid. Ibid,  339. 

7.  It  is  the  construction  of  the  Act  of  1810,  that  the  clerks  of  the  County 

Court  of  Kentucky,  have  authority  to  take  acknowledgments  and 
privy  examinations  femes  eovertSf  in  all  cases  of  deeds  made  by  them 
and  their  husbands.  Aid.  339. 

8.  What  the  law  requires  to  be  done,  and  appear  of  record,  can  only  be 

done,  and  made  to  appear  b^  the  record  itself,  or  an  exemplification 
of  it.  It  is  pcifectly  immaterial  whether  there  be  an  acknowledgment 
or  privy  examination  in  form,  or  not,  if  there  be  no  record  made  of 
tho  privy  examination;  for,  by  the  express  provisions  of  the  law,  it  is 
not  the  fact  of  privy  examination  only,  but  the  recording  of  tlie  fact, 
which  makes  the  deed  effectual  to  pass  the  estate  of  a  feme  covert. 
Ibid,  340. 

9.  A  deed  from  Barm  and  femet  «f  lands  in  the  state  of  Kentucky,  exe- 

cuted to  a  third  person,  by  which  the  land  of  the  feme  was  intended 
to  be  conveyed  for  the  purpose  of  a  re-conveyance  to  the  husband* 
and  thus  to  vest  in  him  the  estate  of  tlie  wife;  was  endorsed  by  the 
clerk  of  Woodford  County  Court,  «  acknowledged  by  James  Elliott, 
and  Sarah  G.  Elliott,  September  11th  1816,"  and  was  certified  as 
follows:— "Attest,  J.  M'Kenney,  Jun.  Clerk,** 
*•  Woodford  County,  m.  September  Uth  1813. 

*'This  deed  from  James  Elliot,  and  Sarah  G.  Elliott  his  wife  to  Ben- 
jamin Elliott,  was  this  day  produced  before  me,  and  acknowledged 
by  said  James  and  Sarah  to  be  their  act  and  deed,  and  the  same  is 
duly  recorded-  John  M'Kenney,  Jun.  C.  C.  C." 

Held,  tliat  subsequent  proceedings  of  the  Court  of  Woodford  Coun- 
ty, by  which  the  defects  of  the  certificate  of  the  clerk  to  state  the 
privy  examination  of  tjie  feme,  (which,  by  the  laws  of  Kentucky,  is 
necessary  to  make  a  conveyance  of  the  estate  of  a  feme  covert  legal,) 
were  intended  to  be  cured  upon  evidence  that  the  priv^'  examination 
was  made  by  the  clerk,  will  not  supply  the  defect,  or  give  validity  to 
the  deed.  liid.  340. 

10.  Whether  erasures  and  alterations  in  a  deed  are  material  or  not,  is  a 
question  for  the  Court.  SteeU^e  Lessee  vs.  Spencer  ei  aL  560. 

11.  I'hc  provisions  of  the  laws  of  Rentuckv  relative  to  the  acknowledg- 
ment of  deeds.*  i://ib/  el  aL  vs.  FeirsoYei  aL  338. 

DEPOSITIONS. 

1.  The  authority  given  by  the  Act  of  Congress  of  24th  September  1789, 
chap.  20,  to  take  depositions  of  witnesses^  in  the  absence  of  the  op- 


INDEX. 


DEPOSITIOXS. 

posite  party,  b  in  derogation  of  the  niles  of  the  common  hw,  and 
lias  always  been  construed  fltrictlv;  and,  therefore,  K  is  n^Cj^ry  to 
eistablish,  that  all  the  requisites  of  the  law  have  been  compliea  withy 
before  such  testimony  is  admissible.  Beli  vs.  Morri&m  et  al.  355. 
The  certificate  of  the  magistrate  taking  the  deposition,  is  goo<l  evi- 
dence of  the  facts  stated  therein,  so  as  to  entitle  the  deposition  to  be 
read  to  the  Jury ;  if  all  the  necessaiy  facts  are  there  sufficiently  dis- 
closed. Ibid  356. 

.3,  It  should  plainly  appear,  from  the  certificate  of  the  magpstrate,  that  all 
the  requisites  of  the  statute  have  been  fully  complied  with(  and  no 
presumption  will  be  admitted  to  supply  any  defects  in  the  taking  the 
deposition.  Ibid,  356. 

DEVISE. 

1.  The  testator  devised  to  his  son  Joseph  Eden  certain  portions  of  his  es- 

tate in  New- York,  among  which  were  the  premises  sought  to  he  re- 
covered in  this  suit,  to  him,  his  heirs,  executors  and  administrators  for 
ever.  In  like  manner  he  devised  to  his  son  Mcdcef,  his  heirs  and  as- 
signs, certain  other  portions  of  his  property;  and  adds  the  following 
clause:  *<It  is  my  will  and  I  do  order  and  appoint,  that  if  either  of  my 
mi<l  sons  should  depart  this  life  without  lawful  issue,  his  share  or  part 
sliall  go  to  the  survivor.  And  in  case  of  both  their  deaths  witliout 
la>%'fuT  issue,  I  give  all  the  property  aforesaid  to  my  brother  John 
Eden,  of  LoAcrs,  in  Cleveland  in  Yorkshire,  and  my  sister  Hannah 
Johnson,  of  Whitby  in  Yorkshire,  and  their  heirs.'*  Mcdcef  Eden 
^cd  without  issue,  having  devised  his  estate  to  his  widow,  and  other 
devisees  named  in  his  will.  According  to  the  established  law  of 
New-York,  nothing  passed  under  tlie  ulterior  devise  over  to  John 
Eden  and  Hannah  Johnson;  Medcef  Eklen  on  the  death  of  his  brother 
Joseph  Eden  became  seised  of  an  estate  in  fee  simple  absolute.  Wa- 
ring \'s;  JaeJaon  et  aL  571. 

2.  Adverse  possession  taken  and  held  under  a  sheriff's  sale,  by  virtue  of 

judgments  and  executions  against  Joseph  Eden,  will  not,  according 
to  the  decisions  of  the  Courts  of  New-York,  prevent  the  operation  of 
a  devise  by  another,  in  whom  the  title  to  the  estate  was  vested  by  the 
death  of  the  defendant  in  the  executions.  Ibid,  571. 

3.  The  testator,  residing  and  owning  real  and  personal  estate  in  the  coun- 

ty of  Alexandria,  District  of  Columbia,  by  his  will  gave  "all  his  estate, 
real  and  personal,  to  his  wife  during  her  life,  for  the  use  and  pui*pose 
of  raising  and  educating  his  children,"  each  child  at  the  age  of  twen- 
ty-one to  be  entitled  to  an  equal  portion  of  bis  estate,  real  amt  personal; 
subject,  each,  to  a  deduction  cf  one-third  for  the  maintenance  of  his 
wife.  He  recommends  his  wife  to  sell  the  ne^^roes  for  a  term  of  years, 
and  directs  <*an  appraisement"  only  of  **his  estate"  shuU  be  made, 
that  no  sale  of  the  furniture  shall  be  made;  and  then  states  "that  he  is 
indebted  to  no  one,  and  proposes  to  continue  so,"  that  he  is  surety 
for  his  brother,  for  which  he  holds  a  deed  of  trust  on  his  property, 
sufficient,  he  hopes,  to  pay  the  same,  and  directs  that  his  "estate 
shall  not  be  sold  to  pav  these  debts,  until  the  property  so  divided 
shall  be  sold,"  when  his  "estate  must  be  charged  with  any  deficien- 
cy, and  directs  that  his  executors  shall  not  give  security,  as  his  own 
estate  did  not  require  it"  This  will  does  not  charge  the  real  estate 
of  the  testator  with  his  debts.  .Mier  tt  aL  vs.  Deneak  ei  aL  588. 

4.  The  word  "estate"  is  sufficiently  comprehensive  to  embrace  proper- 

ty of  every  description,  and  fdll  charge  lands  with  debt%  if  used  with 
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other  words  which  indicate  an  intention  to  charge  then;  but  if  used 
l^gie,  without  such  intent,  they  will  not  have  such  operation.  Ibid. 

DISTRICT  OF  COLUMBIA. 

1.  The  Act  of  the  legislature  of  Blaryland,  passed  19th  December,  \79U 

entitled  "An  Act  concerning  the  territory  of  Columbia,  and  the  Citj- 
of  Washington,"  which,  by  the  6th  section  provides  for  the  holding 
of  lands  by  "foreigners,"  is  an  enabling  act;  and  applies  to  those 
only  who  could  not  take  lands  witiiout  the  provisions  of  that  law.  It 
enables  .i  *«  foreigner"  to  take  in  the  same  manner  as  if  he  were  a  ci« 
tizen.  Sprait  vs.  Spratl.  349. 

2.  A  foreigner  who  becomes  a  citizen,  is  no  longer  a  foreigner,  within 

the  view  of  the  Act  Thus  after  purchased  h>ub,  vest  in  him  as  a  citi- 
zen,  not  by  virtue  of  the  Act  of  the  legislature  of  Maiybnd,  but  be- 
cause of  his  acquiring  the  rights  of  citizenship.  Jbid.  349. 

3.  Land  in  the  county  of  Washington,  and  district  of  Columbia,  purchas- 

ed by  a  foreigner,  before  naturalization,  was  held  by  him  under  the 
law  of  Slaiyland,  and  mig^t  be  transmitted  to  the  relations  of  the  pur- 
chasers, who  were  foreigners ;  and  the  capacity  so  to  transmit  those 
lands,  is  given  absolutely,  by  this  Act,  and  is  not  affected  by  his  be- 
coming a  citizen  ;  but  passes  to  his  heirs  and  relations^  precisely  as  if 
he  hadremained  a  foreigner.  Jind.  349. 

4.  The  Supreme  Court  of  the  United  States  has  jurisdiction  of  appeals 

from  the  Orphans'  Court,  through  the  Circuit  Couit  for  the  cmmty 
of  Washington,  by  virtue  of  the  Act  of  Congress  of  February  13, 1801; 
and  by  the  Act  of  Congress  subsequently  passed,  the  matter  in  dis- 
pute, exclusive  of  costs,  must  exceed  tlie  value  of  $  1000  in  order  to 
entitle  the  party  to  an  appeal.  NiekoUa  doLvB.  Hodget^  Ex.  56^. 

EQUITY. 

1.  It  is  a  principle  of  equity,  that,  when  an  instrument  is  drawn  and  exe- 

cuted, which  professes,  or  is  intended,  to  carry  into  execution  an 
agreement,  whether  in  writing  or  by  parol,  previously  entered  into ; 
but  which,  by  mistake  of  the  draftsman  either  in  fact  or  in  law,  does 
not  fulfil,  or  which  violates  the  manifest  intention  of  the  parties  to 
the  agreement ;  equity  will  correct  the  mistake,  so  as  to  produce  a 
conformitv  of  the  mstrument  to  the  agreement  Bunt  vs.  Mousma- 
nier^iJam,  13. 

2.  The  execution  of  instruments,  fairly  and  le^ly  entered  into,  is  one  of 

the  peculiar  branches  of  equity  jurisdiction ;  and  a  Court  of  Equity 
*will  compel  a  delinquent  party  to  perform  his  agreement,  accoixiinr 
to  the  terms  of  it,  and  to  the  manifest  intention  of  the  parties.  Jbia. 
13. 

3.  So,  if  the  mistake  exist,  not  in  the  instrument,  which  is  intended  to 

give  effect  to  the  agreement,  but  in  the  agreement  itself,  and  is 
clearly  proved  to  have  been  the  result  of  ignorance  of  some  material 
hct  (  a  Court  of  Equity  will,  in  general,  grant  relief,  accoiding  to 
the  nature  of  the  particular  case  in  which  it  is  soucfat  Ibid.  13. 

4.  If  an  asreement  was  not  founded  on  a  mistake  of  an^  material  fact, 

and  if  It  was  executed  in  strict  conformity  with  itself,  it  would  be  un- 
precedented, for  a  Court  of  Equity  to  decree  another  security  to  be 
given,  different  from  that  which  had  been  agreed  upon ;  or  to  treat 
the  case  as  if  such  other  ■ecurity  had,  in  &ct,  been  agreed  upon  and 
executed.  3kL  14. 
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5.  Courts  of  Equitj  may  compel  parties  to  execute  theh*  amements,  but 

they  have  no  power  to  make  agreements  for  them.  The  death  of  one 
of  the  parties,  and  the  consequent  inefficiency  of  a  security  selected 
and  intended  to  be  valid  and  complete,  but  which  was  not  so,  will 
not  give  the  right  of  interference.  Ibid,  14. 

6.  A  mistake  arising  from  ignorance  of  law,  is  not  a  gpround  for  reform- 

mg  a  deed  founded  on  such  mistake  ;  except  in  some  few  cases,  and 
those  of  peculiar  characters,  llnd.  15. 
r.  If  the  obligee  of  a  joint  bond,  by  two  or  more,  agree  with  one  oblige 
to  release  him,  and  do  so,  and  alt  the  obligors  arc  thereby  discharg- 
ed at  law,  eauity  will  not  aiford  tclief  against  tlie  legal  consequen- 


sion  of  the  legal  effect  of  it,  in  relation  to  the  otlier  obligors.  Ibid, 
16. 

8.  //  setmSf  that  there  may  be  cases  in  which  a  Court  of  Equity  will  re- 
Fieve  against  a  plain  mistake,  arising  from  ignorance  of  law.  But 
where  parties  upon  deliberation  and  advice,  reject  one  species  of  se- 
curity, and  agree  to  select  another,  under  a  misapprehension  of  the 
bw  as  to  the  nature  of  the  security  thus  selected  ;  a  Court  of  Equi« 
ty  will  not,  on  the  g^und  of  misapprehension,  and  the  insufficiency 


direct  a  secunty,  of  a  different  character,  to  be  given,  or  decree  that 
to  be  done,  which  tlie  parties  suppose  would  have  been  effected  by' 
the  instrument,  which  was  finally  agreed  upon.  The  Court  would  be 
much  less  disposed  to  interfere  in  such  a  case,  in  favour  of  a  particu- 
lar  creditor,  against  the  general  creditors  of  an  insolvent  estate. 
Ibid.  17. 

9.  Parol  evidence,  1. 

10.  Where  the  vendee  of  real  estate,  had  purchased  it,  subject  to  the 
dower  of  \he  widow — of  wliicli  dower,  he  might  have  been  inform- 
ed if  he  had  used  proper  diligence,  a  Court  of  Equity  will  not  in- 


remedy,  as  he  may  be  entitled  to,  in  case  his  title  should,  at  any  fii- 
ture  time,  be  disturbed.  Grtadtaf  vs.  Queen  ei  aL  147. 

11.  Chancery  Practice,  1,  3,  3. 

12.  A  Court  of  Equity  ought  not  to  decree  specific  performance  of  a 
contract  to  the  letter^  where,  from  change  of  circumstances,  mistake 
or  misapprehension,  it  would  be  unconscientious  so  to  do.  The 
Court  may  so  modify  the  agreement,  as  to  do  justice,  as  far  as  cir- 
cumstances will  permit  {  and  refuse  specific  execution,  unless  the 
party  seeking  it,  will  comply  with  such  modifications  as  justice  re- 
quires. T^eMechaniea Bank  of  Alexandria  vs.  Lynn,  3S2. 

13.  If  a  bill  cbaiges  a  defendant  with  notice  of  a  particular  fact,  an  an- 
swer must  be  given  without  special  interrogatory  to  the  matter,  fiut, 
a  defendant  is  not  bound  to  answer  an  interrogatory,  not  warranted 
by  some  matter  contained  in  a  former  part  of  the  bilL  Ibid,  383. 

14.  When  a  judgment  debtor  comes  into  a  Court  asking  protection  on 


for  toe  Court  to  modify  or  grant  the  priiyer,  upqp  such  conditions  as 
justice  demands.  IbiiC  384. 
15.  In  an  appeal,  under  the  testamentary  law  of  Maryland,  the  Court  be- 
ing latiified  by  an  examination  of  the  evidence  contained  in  the  re- 
cord of  the  procefdings  of  the  Orphans'  Court  of  the  county  of 
Washington,  relative  to  a  claim  made  upon  the  estate  of  the  testator 
by  the  executor^  that  the  aaid  evidence  was  too  loose  and  indefinite 
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to  sanction  the  claim,  disallowed  the  same ;  and  reversed  the  decree 
of  the  Orphans'  Court  which  allowed  the  claim.  NichoUs  daL\% 
Hodges'  Ex,  566. 


1.  When  one  party  to  an  agreement,  sigrned  hv  the  other  contracting  par- 
.   ty,  had  delivered  to  such  party  a  copy  of  the  agreement  in  bis  own 

handwriting,  but  not  sig^ned  by  him,  and  from  the  nature  of  the  in- 
strument, it  was  to  be  fairly  presumed,  the  original  was  in  his  custo- 
dy \  notice  to  produce  the  original  paper,  in  order  to  give  the  copy 
in  evidence,  is  not  necessaiy.  Such  a  copy,  when  offered  to  charge 
tlie  party  by  whom  the  same  was  made,  and  who,  by  the  tenor  of  the 
agreement,  was  to  perform  certain  acts  therein  stated,  may  be  con- 
sidered not  as  a  copy,  but  as  an  original,  in  relation  to  the  obligations 
of  the  party  giving  the  copy,  and  be  so  given  in  evidence.  Car- 
roll \9.  Peake,  23. 

2.  Where  Utters,  a  part  of  the  evidence  in  the  Court  below,  have  become 

lost  or  mislaid,  eveiy  thing  is  to  be  presunied  to  have  been  contained 
in  them,  to  support  the  opinion  of  the  Court,  in  relation  to  their  con- 
tents ;  and  the  party  who  denies  that  the  letters  authorized  the  de- 
cision of  the  Court  upon  them,  must  show,  by  evidence,  their  con- 
tents. Ibid.  22. 

3.  If,  in  any  oase,  in  which  testimony  was  offered  by  a  plaintiff,  the  Court 

ought  to  instruct  the  juiy  that  he  had  no  right  to  reco^xr,  such  in- 
struction certainly  ought  not  to  be  granted,  if  any  possible  construc- 
tion of  the  testimony  would  support  the  action.  The  Batik  of 
Washington  vs.  Tripkit  6f  Neak^  31. 

4.  The  cross  examination  of  a  witness  by  tlie  opposite  party,  is  consider- 

ed as  a  waiver  of  exceptions  to  the  regularity  of  hb  deposition.  The 
Mechanics  Bank  of  Alexandria  vs.  Maria  and  Louisa  Seion^  307. 

5.  By  the  rules  of  tliis  Court,  *'  in  all  cases  of  equity  and  admiralty  juris- 


of  any  deposition,  deed,  g^rant,  or  other  exhibit,  found  in  the  record, 
as  evidence ;  unless  objection  was  taken  thereto  in  the  Court  below; 
but  tlie  same  shall  otlierwise  be  deemed  to  have  been  taken  bv  con- 
sent." Ihid.  307.  ..  ' 
6.  Where  the  general  agent  of  parties  canying  on  business  in  a  tan-yard, 
instead  of  a  journal  of  hides  received  for  Uie  parties  from  day  to  day, 

gave,  at  considerable  intervals,  certificates  of  the  total  amount  of 
ides  received  from  tlte  last  preceding  settlement,  ifp  to  the  periods 


ing,  as  certificates  detailing  the  separate  transactions  of^  each  day  ^ 


person  giving  the  certificates  was.  Barry  vs.  Foyles^  316. 

7.  'Where  the  suit  is  brought  upon  a  partnership  transaction,  against  one 

of  tlie  partners,  and  the  decUration  statecl  a  contract  with  the  part, 
ner  who  is  sued,  and  gave  no  notice  that  it  was  made  by  him  with  an- 
other person,  evidence  of  a  Joint  assumpsit  may  be  given  to  support 
such  a  declaration ;  and  the  want  of  notice,  has  never  been  consider- 
ed as  justifying  an  exception  to  such  evidence  at  the  triaL  Ibid, 

8.  Depositions  bow  taken  under  the  provisnons  of  the  Act  of  Congress  of 

24th  September.  Bell  vs.  Morrison^  355. 

9.  The  authority  given  by  the  Act  of  Congress  of  24th  September  1789, 

chap.  20,  to  take  depoAtbns  of  wilMaia^  in  the  atMence  of  the  op< 
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poshe  party,  is  in  derogatioa  of  the  rules  of  the  Common  Law,  aiul 
has  always  been  construed  strictW :  and,  therefore,  it  is  necessary  to 
establish,  that  all  the  requisites  of  the  law  have  been  complied  witb» 
before  such  testimony  is  admissible.  Ilnd.  355. 

10.  The  certificate  of  the  magistrate  taking  the  deposition,  is  good  evi« 
dence  of  the  facts  stated  &erein,  so  as  to  entitle  the  deposition  to 
be  read  to  the  jury;  if  all  the  necessary  facts  are  there  sufficiently 
disclosed.  Ibid.  356, 

11.  It  should  plainly  appear,  from  the  certificate  of  the  magistrate,  that 
all  the  requisites  of  the  statute  have  been  fully  complied  witli ;  and 
no  presumption  will  be  admitted  to  supply  any  defects  in  the  taking 
the  deposition.  /6idL'356. 

13.  A  letter  from  a  deceased  member  of  a  family,  stating  the  pedigree  of 
the  family,  and  sworn  by  the  wife  to  have  been  written  by  her  hus- 
band, who  also  swore,  in  her  deposition,  that  the  facts  stated  in  the 
letter,  had  been  frequently  mentioned  by  her  husband  in  his  lifetime, 
is  legal  evidence ;  as  is  also  the  deposition  of  the  witness,  in  a  ques- 
tion of  pedigree.  EUtatt  vs.  Pdsno^  337. 

13.  The  rule  of  evidence,  that  in  questions  of  pedigree,  the  declarations 
of  aged  and  deceased  members  of  the  family,  may  be  proved,  and 
given  in  evidence,  has  not  been  controverted.  Ibid.  337. 

14.  In  a  case  where  a  controversy  had  arisen,  or  was  expected  to  ariset 
between  parties,  concerning  the  vaUdity  of  a  deed,  against  which 
one  of  the  parties  claimed,  but  no  controversy  was  then  expected  to 
arise  about  the  heirship ;  a  letter  written  about  the  time,  stating  the 
pedig^ree  of  the  cbumants,  was  not  considered  as  excluded,  by  the 
rule  of  law  which  declares,  that  declarations  relating  to  pedigree^ 
made  jxmt  Hiem  mciam^  cannot  be  given  in  evidence.  Ibid,  337. 

15.  Where  the  defendant  had  reserved  a  right  to  move  the  Court  to  ex- 
clude any  part  of  the  plaintiff's  evidence,  which  he  might  choose  to 
designate  as  incompetent,  and  it  did  not  appear,  from  the  biU  of  ex- 
ceptions, that  he  designated  any  particukr  piece  or  part  of  the  evi- 
dence as  objectionable,  and  moved  the  Court  to  exclude  the  whol^ 
or  to  instruct  the  jury  that  it  was  insufficient  to  prove  title  in  the  leM 
sors  of  the  plaintm ;  this  could  not  be  done  on  the  ground  of  incom? 
petency,  unless  the  whole  was  incompetent  The  Court  is  not  bound 
to  do  mote  than  respond  to  the  motion,  in  the  terms  in  which  it 
is  made.  Courts  of  Justice  are  not  obliged  to  modify  the  proposi- 
tions submitted  by  counsel,  so  as  to  make  them  fit  the  case.  If  they 
do  not  fit,  that  is  enough  to  authorize  their  rejection.  Ibid.  338. 

16.  A  Joint  and  several  bond,  where  it  was  not  uniderstood  to  be  offered 
as  general  evidence  as  to  all  the  parties  to  it,  but  only  as  to  one  of 
the  obligors,  and  was  connected  with  a  title  derived  from  that  obli- 
gor $  was  properly  permitted  to  go  to  the  juiy,  upon  proof  of  the 
execution  of  the  bond  by  that  obligor  alone  \  mm,  under  the  circum- 
stances, it  was /yrima  facte  evidence  of  his  execution  of  the  instru- 
ment. Canard  va.  The  JtUanUe  Ineuranee  Company,  451. 

17.  Under  the  law  of  the  sUte  of  Kentuclnr,  and  the  decisions  of  their 
Courts,  a  will  with  two  witnesses  is  sumcient  to  pass  real  estate ;  ahd 
the  copy  of  such  a  will,  duly  proved  and  recorded  in  another  state* 
is  good  evidence  of  the  execution  of  the  will   Davis  vs.  Ifizaon, 

18.  It  is  a  settled  rule  in  Kentucky,  that  although  more  than  one  witness 
is  required  to  subscribe  a  will  disposmg  of  unda^  the  evidence  of  one 
may  be  sufficient  to  prove  it.  Ibid.  509. 

Vo^  I.  4  X 


714 


INDEX. 
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19.  The  rule  of  law  ii,  that  the  beat  evidence  must  be  ^en,  of  which 
the  nature  of  the  things  is  capable;  that  n»  that  no  evidence  shull  be 
received,  which  pre-supposes  greater  evidence  behind  in  the  party's 
possession  or  power.  The  withholding  of  that  better  evidence  raises  a 
presumption,  that,  if  produced,  it  might  not  operate  in  favour  of  the 
party  wno  is  called  upon  for  it.  For  this  reason,  a  party  who  is  in 
possession  of  an  original  paper,  is  not  permitted  to  jnve  a  copy  in 
evidence  or  to  prove  its  contents.  Thyloe  vs.  Biggie  596. 

20.  The  affidavit  of  a  P^rhr  to  the  cause,  of  the  loss  or  destniction  of  an 
original  paper,  offered  in  Order  to  introduce  secondary  evidence  of 
the  contents  of  the  paper,  is  proper.  If  such  affidavit  could  not  be 
received  of  the  loss  of  a  written  contract,  the  contents  of  which  are 
well  known  to  others,  or  a  copy  of  which  can  be  proved,  a  party 
might  be  completely  deprived  of  his  rights,  at  least  in  a  Court 
Law.  Ibid,  596. 

21.  It  is  a  sound  general  rule,  that  a  party  cannot  be  a  witness  in  his  own 
cause ;  but  manv  collateral  questions  arise  in  the  progress  of  a  cause, 
to  which  the  rule  does  not  apply.  Questions  which  do  not  involve 
the  matter  in  controversy,  but  matter  whicli  is  auxiliary  to  the  tria^ 
and  which  fitcilitates  the  preparation  for  it,  often  depends  on  the  c*ath 
•f  the  party.  An  affidavit  of  the  materiality  of  a  witness  for  the  pur- 
pose or  obtaining  a  continuance,  or  a  commission  to  take  depositions, 
or  an  affidavit  of  his  inability  to  attend,  is  usually  made  by  me  paity» 
and  received  without  objection.  On  incidental  questions,  which  do 
not  affect  the  issue  to  be  tried  by  the  jury,  the  dfidavit  of  the  party 
b  received.   Ihid,  596. 

The  testimony  which  establishes  the  loss  of  a  paper,  is  addressed  to  the 
Court,  and  does  not  relate  to  the  contents  or  the  paper.  It  is  a  &ct 
which  may  be  important  as  letting  the  party  in  to  prove  the  justice 
of  the  cause,  but  does  not  itself  prove  any  thing  in  the  cause.  Ibid. 
597. 

23.  In  an  action  upon  a  written  contract,  said  to  have  been  lost  or  de- 
stroyed, and  not  for  deceit  and  imposition,  the  pUuntiiF's  right  to 
b-  recover  is  measured  princip«lljr  by  the  contract;  and  the  secondary 
'  evidence  must  prove  it  as  laid  m  the  declaration.  The  conversation 
which  preceded  the  agreement  forms  no  part  of  it,  nor  are  the  pro- 
positions  or  representations  which  were  made  at  the  time^  but  not  in- 
troduced into  the  written  c6ntract,  to  be  taken  into  view  in  constni- 
uif  the  instrument  itself.  Had  the  written  paper  stated  to  be  lost  or 
mislaid,  been  produced,  neither  party  could  have  been  permitted  to 
show  the  party's  inducements  to  make  it,  or  to  substitute  his  an- 
derstanding  for  the  agreement  itself.  If  he  was  drawn  into  it  by 
misrepresentation,  that  circumstance  might  fomiah  him  with  a  dif- 
ferent action,  but  cannot  affect  this.  Ibii  598. 
24b  When  a  written  contract  is  to  be  proved,  not  by  itself  but  by  parol 
testimony,  no  vague  uncertain  recollection  concerning  its  stipula- 
tions ought  to  supply  the  phiyce  of  the  written  instrument  itself.  The 
substance  of  the  agreement  ought  to  be  proved  satisfactorily  i  and  if 
that  cannot  be  done^  the  partv  is  in  thie  condition  of  every  other 
suitor  in  Court,  who  makes  a  claim  which  he  cannot  support.  Ibid. 
600. 

25.  When  parties  reduce  their  contracts  to  writing,  the  obligadona  and 
riehts  of  each  are  described  by  the  instniment  itself.  The  safety 
wDich  is  expected  from  them  woukl  be  much  impaired,  if  tbev  could 
be  established  upon  uncertain  and  vague  impressions^  made  by  a 
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conTemtbo  antecedent  to  the  reduction  of  the  agreement.  Und. 
600. 

EXECUTION. 

tJnder  the  law  of  Virginia,  which  directs  the  sheriff  holding  an  exe^ 
cution  against  the  roods  and  effects  of  defendants,  to  take  forth- 


authonzes  execution  to  issue  for  the  amount  of  the  debt  due  upon 
the  original  execution,  after  ten  dayt^  notice  to  the  obligors  in  the 


been  re-delivered,  according  to  the  condition  of  the  bond ;  if  the  no- 
tice given  to  the  obligees^  of  the  plaintiff's  intention  to  proceed,  is 
sufficiently  explicit  to  render  mistake  impossible,  it  will  be  so» 
tained,  alUiough  the  whole  of  the  defendants  in  the  original  execu- 
tion, may  not  be  named  in  the  notice.  Nice  and  technical  objections 
to  the  notice,  where  eveiy  purpose  of  sabsUntial  justice  is  enected« 
ought  not  to  be  favoured.  JUxander  daLy%,  Brown.  684. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  Orphans*  Court,  b^  the  testamentary  laws  of  Maryland,  has  a 

neral  power  to  administer  justice  in  all  matters  relative  to  the  affairs 
of  deceased  persons  according  to  law.  The  commission  to  be  al» 
lowed  to  an  executor  or  administrator,  is  submitted  to  the  discretion 
of  the  Court,  and  is  to  be  not  under  five  per  cent.,  nor  exceeding 
ten  per  cent,  on  the  amount  of  the  inventory.  NieholU  et(d.y%, 
Hodge^Ex.  565. 

2.  If  the  executor  has  a  claim  on  the  estate  of  the  deceased,  it  shall 

stand  on  an  equal  footing  with  other  claims  of  the  same  nature.  Ibid. 
565. 

5.  On  a  nlenaiy  proceeding,  if  either  party  shall  require  it,  the  Court 
will  direct  an  issue  or  issues  to  be  made  up,  and  sent  to  a  Court  of 
Law  to  be  tried;  and  any  person  conceiving  himself  ag^eved  by 
any  judgment,  decree,  decision  or  order,  may  appeal  to  the  Court 
of  Chancery,  or  to  a  Court  of  Law ;  and  in  Maryland,  the  decision  ^ 
the  Court  to  which  the  appeal  is  made  is  final.    Ibid.  565.  ^ 

4w  The  Court  being  satisfied  by  an  examination  of  the  evidence  contain^ 
ed  in  the  record  of  the  proceedings  of  the  Orphans'  Court  of  the 
county  of  Washington,  relative  to  a  claim  made  upon  the  estate  of 
the  testator  by  tlie  executor,  that  the  said  evidence  was  too  loose 
and  indefinite  to  sanction  the  claim,  disallowed  tlie  same  ;  and  re- 
versed the  decree  of  the  Orphans'  Court  which  allowed  the  claim. 
Ibid.  566. 

5«  The  commisnon  to  be  allowed  to  the  executor  or  administrator  is  sub- 
mitted bv  law  to  the  discretion  of  the  Court,  upon  a  consideration  of 
all  the  circumstances,  and  it  was  obviously  the  intention  of  the  legis- 
lature, that  the  decision  of  the  Orphans'  Court  should  be  final  and 
condustve.    Ibid.  565. 

FEME  COVERT. 

1.  Feme  sole  trader. 

2.  By  the  law  of  Maryland,  a  married  woman  cannot  dispose  of  real  pro* 


ood  and  valid  deed  to  pass  real  estate,  unless  he  shall  join  in  it. 
'he  separate  examination  and  other  solemnities  required  by  law  ate 
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indispensable,  and  muat  not  be  omitted.  A  deed,  therefore,  execut- 
ed by  a  married  woman,  of  real  property,  acquired  bv  her  while  a 
feme  aoU  trader,  while  she  was  abandoned  by  her  husband,  is  void. 
Bhea  et  al  vs.  Rhenner.  109. 

3.  The  privy  examination  and  acknowledgment  of  a  deed,  by  a  feme  co- 

vert, so  as  to  pass  her  estate,  cannot  be  legally  proved  by  parol  tes- 
timony. EUUit  etoLys.  Peirtoi  et  aL  338. 

4.  In  Virginia  and  Kentucky,  the  modes  of  conveyance  by  fine  and  com- 

mon recovery,  have  never  been  in  common  use  ;  and  in  these  states, 
the  capacity  of  a  femt.  covert  to  convey  her  estate  by  deed,  is  the 
creature  of  the  statute  taw ;  and  to  make  her  deed  effectual,  the 
forms  and  solemnities  prescribed  by  the  statute^  must  be  pursued. 
Ibid.  338. 

5.  Bv  the  Vir^nia  statute  of  1748,    when  any  deed  has  been  acknow. 


tion,  such  deed  is  not  binding  upon  the  feme  and  her  heirs."  This 
law  was  adopted  by  Kentucky,  at  her  separation  from  Virginia  $  and 
is  understood  never  to  have  been  repealed.    Ibid.  339. 

6.  The  provisions  of  the  laws  of  Kentucky,  relative  to  the  privy  exa- 

mination of  a  feme  eovertp  in  order  to  make  a  conveyance  of  her  es- 
tate valid.  Ibii  339. 

7.  It  is  the  construction  of  the  Act  of  1810«  that  the  clerks  of  the  County 

Court  of  Kentucky,  have  authority  to  take  acknowledgments  and 
privy  examinations  of  femes  coverts,  in  all  caaea  of  deeds  made  by 
them  and  their  husbands.   Ibid,  339. 

8.  What  the  Uw  requires  to  be  done,  and  appear  of  reoptd»  can  only  be 

done,  and  made  to  appear  by  the  record  itself,  or  an  exemplification 
of  it.  It  IS  perfectly  immaterial,  whether  there  be  an  acknowledg- 
ment or  privy  examination  in  form,  or  not,  if  there  be  no  record 
made  of  the  privy  examination  $  for,  by  the  express  proviaons  of 
thf  law,  it  is  not  the  fact  of  privy  examination  only,  but  the  record- 
ing of  ihe  fact,  which  makes  the  deed  effectual  to  pass  the  estate  of 
a  feme  covert.    Ibid.  340. 

9.  A  deed  from  Baron  and  femtf  of  lands  in  the  state  of  Kentucky,  exe- 


to  be  conveyed  for  the  purpose  of  a  re-conveyance  to  the  husband, 
and  thus  to  vest  in  h'lm  the  estate  of  the  wife,  was  endorsed  by  the 
clerk  of  Woodford  County  Court,  '*  acknowledged  by  James  Elliott, 
and  Sarah  G.  Elliott,  September  11th,  1816,"  and  was  certified  as 
follows  «*  Attest,  J.  M'Kenney,  Jun.  Clerk," 
**  Woodford  County,  m.  September  IIM,  1813. 

«  This  deed  from  James  Elliott,  and  Sarah  G.  Elliott  his  wife,  to 
Benjamin  Elliott^  was  this  day  produced  before  me,  and  acknow- 
ledged by  said  James  and  Saiah  to  be  their  act  and  deed,  and  the 
same  is  duly  recorded.  John  M'Kenney,  Jun.  C.  C.  C." 

Held,  that  subsequent  proceedings  of  the  Court  of  Woodford  county, 
by  which  the  defects  ot  the  certificate  of  the  clerk  to  state  the  privy 
examination  of  the  feme,  (which,  by  the  laws  of  Kentucky,  is  ne- 
cessary to  make  a  conveyance  of  the  estate  of  a  feme  covert  legal,) 
were  intended  to  be  cured  upon  evidence  that  the  privy  examina- 
tion was  made  by  the  clerk,  will  not  supply  the  defect,  or  give  TalL> 
dity  to  the  deed.   Ibid.  340. 


FEME  SOLE  TRADERS. 
The  law  seems  to  be  settled,  that  when  the  wife  is  left  by  the  husband. 
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without  maintenance  and  support,  has  traded  as  a  ftmt  tole^  and  has 
obtained  credit  as  such,  she  ought  to  be  liable  for  her  debts ;  and 
the  law  IS  the  same,  whether  the  husband  is  banished  for  his  crimes, 
or  has  voluntarily  abandoned  the  wife.  Bhea  daL  ys,  Bkenmer,  108. 


1.  The  treaty  with  Spain,  by  which  Florida  was  ceded  to  the  United 

States,  is  the  law  of  the  land,  and  admits  the  inhabitants  of  Florida 
to  the  enjoyment  of  the  privileges,  rights,  and  immunities  of  the  ci- 
tizens of  tiie  United  States.  They  do  not  however  participate  in  po- 
litical power ;  they  do  not  share  in  the  government,  until  Florida 
shall  become  a  state.  In  the  mean  time  Florida  continues  to  be  a 
territory  of  the  United  States,  governed  by  virtue  of  that  clause  in  the 
Constitution,  which  empowers  **  Congress  to  make  all  needful  rules 
and  regulations,  respecting  the  territory,  or  other  properly  belong- 
to  the  United  States."  jfne  American  Insurance  Company  vs.  356 
Bake  of  Cotton,  542. 

2.  The  powers  of  the  territorial  legislature  of  Florida,  extend  to  all  right- 

ful objects  of  legislation;  subject  to  the  restriction,  that  their  laws  shall 
not  be  "inconsistent  with  the  laws  and  Constitution  of  the  United 
States."  Ibid,  543. 

3.  All  the  biws  which  were  in  force  in  Florida,  while  a  province  of  Spun, 

those  excepted  which  were  political  in  their  character,  which  con- 
cerned the  relations  between  the  people  and  their  sovereign,  re- 
mained in  force  until  altered  b^  the  government  of  the  United  States. 
Congress  recognises  this  principle,  by  using  the  words  ''laws  of  the 
territory  now  in  force  therein."  No  laws  could,  then,  have  been  in 
force  but  those  enacted  by  the  Spanish  government.  If  amons^  Uiem 
there  existed  a  law  on  the  subject  of  salvage,  and  it  is  scarcely  pos- 
sible there  should  not  have  been  such  a  law,  jurisdiction  over  it,  was 
conferred  by  the  Act  of  Congress  relative  to  the  territory  of  Florida, 
on  the  Superior  Court ;  but  that  juridiction  was  net  exclusive.  A 
territorial  Act,  confemng  jurisdiction  over  the  same  cases  as  an  in- 
ferior Court,  would  not  have  been  inconsistent  with  the  seventh  sec- 
tion of  the  Act,  vesting  the  whole  judicial  power  of  the  territory  in 
two  Superior  Courts,  and  in  such  inferior  Courts,  and  Justices  of  the 
Peace,  as  the  legislative  council  of  the  territory  may  from  time  to 
time  establish."  Oid,  544. 

4.  The  Judges  of  the  Superior  Courts  of  Florida  hold  their  offices  for 

four  years.  These  Courts,  then,  are  not  Constitutional  Courts,  in 
whicn  the  judicial  powers  conferred  by  the  Constitution  on  the  ge- 
neral government  can  be  deposited.  They  are  incapable  of  receiv 


ritories  belonging  to  the  Umted  States.  The  jurisdiction  with  which 
they  are  invested,  is  not  a  part  of  that  judicial  power,  which  is  de- 
fined in  the  third  article  of  the  Constitution,  but  is  conferred  by  Con- 
gress in  the  exercise  of  its  powers  over  the  territories  of  the  United 
SUtes.  Ibid,  546. 

5.  Although  admiralty  jurisdiction  can  be  exercised  in  the  states^  in  thoae 
Courts  only  which  are  established  in  pursuance  of  the  third  article  of 
the  Constitution,  the  same  limitation  does  not  extend  to  the  territo- 
ries. In  legislating  for  them.  Congress  exercises  the  combined  pow- 
ers of  the  genenu  and  state  goremmentB.  Ibid,  546. 
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•  FLORIDA. 

6.  The  Act  of  the  territorial  legislature  of  Florida,  erecting^  a  Court  whicli 
proceeded  under  the  provisions  of  the  law  to  decree,  for  salvaf^e,  the 
sale  of  a  cai^o  of  a  vessel  which  had  been  stranded,  and  whidi  car- 
go had  been  brought  within  the  territorial  limits,  is  not  inconsistent 
with  the  laws  and  Constitution  of  the  United  States,  and  is  valid «  and 
consequently  a  sale  of  the  property  made  in  pursuance  of  it  changed 
the  property.  Itnd,  546. 

FLORIDA  TREATY. 

1.  The  object  of  the  treaty  with  Spun,  which  ceded  Flori<Ia  to  the  Unit- 

ed States,  dated  22d  May  1819,  was  to  invest  the  commisnoners  with 
full  power  and  authority  to  receive,  examine,  and  decide  upon  the 
amount  and  fsalidity  6f  asserted  cbiims  upon  Spain,  for  damages  and 
injuries.  Their  decision,  within  the  scope  of  this  authority,  is  con- 
clusive and  final,  and  is  not  re-examinable.  The  partiea  must  abide 
by  it,  as  the  decree  of  a  competent  tribunal  of  exclusive  jurisdiction. 
A  rejected  claim  cannot  be  brought  again  under  review,  in  ai\^  judi- 
cial tribunal.  But  it  does  not  naturally  follow  that  this  authority  ex- 
tends to  adjust  all  conflicting  rip^hts,  of  different  citizens,  to  the 
fund  so  awarded.  The  commissioners  are  to  look  to  the  original 
claim  for  damages  and  injuries  against  Spain  itself  \  and  it  is  whoUr 
immaterial,  who  is  the  legal  or  equitable  owner  of  the  cbiim,  provid- 
ed he  is  an  American  citizen.  Comegyt  ei  a/,  yb,  Vam,  213. 

2.  After  the  validity  and  amount  of  the  claim  has  been  ascertained  by  the 

award  of  the  commissioners,  th^  rights  of  the  claimant  to  the  fundg 
which  has  passed  into  his  hands  and  those  of  others,  are  left  to  the 
ordinary  course  of  judicial  proceedings,  in  the  established  Courts  oC 
Justice.  Ibid.  212. 

3.  The  treaty  with  Spain  recognised  an  existing  right  in  the  aggrieved 

parties  to  compensation  ;  and  did  not,  in  the  most  remote  degree, 
turn  upon  the  notion  of  donation  or  gratuity.  It  waa  demanded  by 
our  government  as  matter  of  right,  and  as  auch  was  granted  by  Spain. 
Ibid,  217. 

4.  Bankrupt  and  Bankruptcy,  1. 

FORFEITURE- 

A  Court  of  Chancery,  is  not  the  proper  tribunal  to  enforce  a  forfeiture; 
•  the  remedy  for  the  same  being  at  law.  Honburg  vs.  Baker  et  ai^ 

236. 

FRAUD. 

1.  Without  undertaking  to  suggest,  whetlier  in  any  case  the  want  of  poa- 

scssion  of  the  thing  sold  constitutes,  ^se,  a  badge  of  fraud,  or  is  on^, 
prima  fade^  a  presumption  of  fraud  ;  it  is  sufficient  to  say,  that  in 
case  even  of  an  absolute  sale  of  personal  property,  the  want  of  auch 
possession  is  not  presumption  of  fraud,  if  poaseanon  cannot,  from  the 
circumstances  of  the  property,  be  within  the  power  of  the  parties. 
Canard  vn.  The  MlanUe  Jhsuranee  Company.  449. 

2.  In  cases  where  the  sale  is  not  absolute  but  conditional,  the  want  of 

possession,  if  consistent  with  the  stipulations  of  the  parties  and  a 
fortiori^  if  flowing  directly  from  theOi  has  never  been  held  to  be^  per 
se,  a  badge  of  fraud.  Ibid.  449. 

FRAUDS. 
See  SUtutc  o£ 
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INSOLVENCY. 

1.  What  is  the  nature  and  effect  of  the  piiority  of  the  United  States,  un» 
der  the  statute  of  1799,  chap.  128,  sec  65.  Canard  vs.  The  Jikmiic 
Jruuranee  Company.  438. 

3k  It  is  obrious,  that  the  Utter  clause  of  the  65th  section  of  the  Act  of 
1799,  is  merely  an  exphuiation  of  the  term  *<  insolvency"  used  in  the 
first  clause,  and  embraces  three  classes  of  cases,  all  cf  which  relate 
to  living  debtors.  The  case  of  deceased  debtors,  stands  wholly  upon 
the  alternative  in  the  former  part  of  the  enactment.  IbitL  439. 

3.  Insolvency,  in  the  sense  of  the  statute,  relates  to  such  a  general  divest- 

ment of  property,  as  would  in  fact  be  equivalent  to  insolvency  in  ita 
technical  sense.  It  supposes,  that  all  the  delator's  property  has  passed 
from  him.  This  was  the  language  of  the  decision  in  the  case  of  the 
United  States  w.  Hooe,  3  Crancn,  73$  and  it  was  consequent]  v  held, 
that  an  assi^ment  of  part  of  the  debtor's  property,  did  not  fiul  with- 
in the  provision  of  the  statute.  Ibid.  439. 

4.  Mere  inability  of  the  debtor  to  pay  all  his  debts,  is  not  an  insolvency 

within  tlie  statutes  but,  it  must  be  manifested  in  one  of  the  three 
modes,  pointed  out  in  the  explanatory  clause  of  the  section.  Ibtd^ 
439. 

INSURABLE  INTEREST. 

The  master  of  a  vessel,  to  whom  property  shipped  on  board  of  a  vessel 
under  his  command  b  to  be  consigned,  in  the  absence  of  proof  that 
Uie  owner  of  the  property  had  not  given  authority  to  order  insurance, 
has  an  insurable  interest  in  the  property  on  board  his  vessel i  and  this 
interest  is  sulRcient  to  authorize  the  recovery  of  a  loss  on  the  policy. 
Buck  &  Hedrick  vs.  The  Chtaopeakt  Intunmet  Company.  163. 

INSURANCE. 

1.  To  affirm,  that  "in  policies  for  whom  it  may  concern,"  there  can  be 

no  undue  concealment  as  to  the  parties  interested  in  the  propert;^  to 
be  insured,"  is  obviously  going  much  too  fsr;  since  the  underwriter 
has  an  unquestionable  ngnt  to  be  informed,  if  he  makes  the  inquiry. 
The  assured  may  be  silent,  it  b  true,  if  he  will;  and  let  the  premium 
be  chai'gcd  accordingly^  but  if  the  inquiry,  when  made,  should  be 
responded  to  by  information  contranr  to  the  verity  of  the  case,  this 
obviously  gives  a  conventional  signification  to  the  terms  of  the  poli- 
cy, which  may  difier  from  the  known  and  received  signification  in  or- 
dinary cases.  Buck  ^  Hedrick  vs.  The  Chesapeake  Insurance  Compa- 
ny. 159. 

2.  A  policy  *<for  whom  it  mav  concern,"  will,  in  ordinary  casea^  cover 

belligerent  property.  Ibid,  160. 

3.  A  knowledge  of  the  state  of  the  worid^of  the  aQe^iance  of  particular 

countries— of  the  risks  and  embarrassments  afiecting  their  commerce 
—of  the  course  and  incidents  of  the  trade  on  which  they  insure,  and  of 
the  established  import  of  the  terms  used  in  their  contracts,  must  ne- 
cessarily be  imputed  to  underwriters.  Ibid,  160. 

4.  The  term  interest,  as  used  in  application  to  the  right  to  insure,  does  not 

necessarily  imply  property^  in  the  subject  of  insurance.  Ibid.  163. 

5.  The  master  of  a  vesse(  to  whom  property  shipped  on  board  the  vessel 

under  his  command  is  to  be  consigned,  in  the  absence  of  proof  that 
the  owner  of  the  property  had  not -given  authority  to  order  insurances 
has  an  insurable  interest  m  the  property  on  board  his  vesseli  and  this 
interest  is  sufiicient  ttf  authorize  the  recovery  of  a  loss  on  the  policy. 
/«4  163.  /  / 
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6.  As  to  the  effect  of  certiin  instractions  in  a  letter  tebtive  to  'infiimice» 

and  circurostances  connected  with  the  same,  constituting^  a  represen- 
tation to  vitiate  a  policj,  made  under  the  authority  and  directions  of 
the  letter.  Ibid,  163. 

7.  Every  ship  must,  at  the  commencement  of  the  voyage  insured,  possess 

all  the  qualities  of  seaworthiness,  and  he  navigated  by  a  competent 
master  and  crew.  M'Lanahan  vs.  The  UnmermU  Jbmtrimet  Company, 
183. 

8.  Seaworthiness  in  port,  or  while  Iving  in  the  ofiing,  may  be  one  thing; 

and  seaworthiness  for  the  whole  voyage,  quite  another.  Ibid,  184. 

9.  A  policy  on  a  shi]),  **at  and  from  a  port,"  will  attach;  although  the 

snip  be,  at  the  time,  undergmng  extenmve  repairs,  in  port— «o  as,  in 
a  general  sense,  for  the  purposes  of  the  whole  voyage,  to  be  utterly  un- 
seaworthy.  Ibid.  184. 

10.  What  is  a  competent  crew  for  the  voyage — ^At  what  time  such  crew 
should  be  on  board— What  is  proper  pilot  g^und— What  is  the  course 
and  usage  of  trade,  in  relation  to  the  master  and  crew  bein^^  on  bosid, 
when  the  ship  breaks  ground,  for  the  voyage— are  questiona  of  fact 
dependent  upon  nautical  testimony,  and  exclusively  within  the  pro- 
vince of  the  junr.  Ibid,  184. 

11.  The  contract  of  insurance,  is  one  of  mutuid  good  fiuth;  and  the  Dfin- 
ciples  which  govern  it,  are  those  of  an  enhghtened  roorsl  policy. 
The  underwriter  must  be  presumed  to  act  upon  the  belief  that  the 
party  procuriQg  insurance,  is  not,  at  the  time,  in  possession  of  any 
fcct  material  to  the  risk,  which  he  does  not  disclose;  and  that  no 
known  loss  had  occurred,  which,  by  reasonable  diligence,  nuight  have 
been  communicated  to  him.  Ibid,  185. 

12.  If  a  party  knowing  that  his  agent  is  about  to  procure  insurance  for 
him,  withholds  imbrmation,  for  the  purpose  of  misleading  the  under- 
writer; it  is  a  fraud,  and  vitiates  the  insurance.  Ibid,  185. 

13.  Where  a  party  orders  insurance,  and  afterwards  receives  inteltigenoe 
material  to  the  risk,  or  has  knowledge  of  a  loss,  he  ought  to  commu- 
nicate it  to  the  agent,  by  due  and  reasonable  diligence,  to  be  judged 
under  all  the  circumstances  of  each  particular  case,  if  it  can  be  com- 
municated; for  the  purpose  of  countermanding  the  order,  or  laying 
the  circumstances  before  the  underwriter.  Ibia,  185. 

14.  What  constitutes  due  and  reasonable  diligence,  is  a  question  of  fact 
for  the  jury.  Ibid.  186. 

15.  The  accidental  concealment  of  the  time  of  the  sailing  of  a  vessel, 
would  not  prejudice  the  insurance,  unless  material  to  the  risk;  if 
fraudulenUy  intended,  it  might  not  mislead;  and  whether  fraudulent 
or  not,  is  matter  of  fact  for  the  jury.  lUd,  188. 

16.  The  material  ingredients  of  a  question  of  the  importanee  of  conceal- 
ing the  time  of  a  vessel's  sailing,  are  mixed  up  of  nautical  skill,  in- 
formatioQ,  and  experience;  and  are,  in  no  sense,  judicially  cogniza- 
ble, as  matters  of  law.  It  seems,  that  this  question  doe*  not  cease 
to  be  a  question  of  fiict,  when  the  vessel  is  to  sail  from  a  port  abroad. 
Ibid.  188. 

17.  The  <|uestion  of  the  materiality  of  the  time  of  the  sailing  of  the  ship  to 
the  risk,  is  a  question  for  the  jury,  under  the  direction  of  theCourt,  as 
in  other  cases.  The  Court  may  aid  the  judgment  of  the  jury,  by  an  ex- 
position of  the  nature,  bearing,  and  pressure  of  the  facts;  but  it  has 
no  right  to  supersede  the  exercise  of  that  judgment,  and  to  direct  an 
absolute  verdict  as  upon  contested  matters  of  fact,  resolving  itself  into 
a  mere  point  of  law.  Ibid,  191. 


INDEX. 


«1 


JUDGMENTS. 

Under  the  laws  of  Viipnia»  a  confeMBon  of  judgment  hj  the  defendant* 
18  a  releaie  of  erran.  MrndtviOe     Suekky  H  at  136. 

JURISDICTION. 

1.  In  the  conrtniction  of  the  35th  aeetion  of  the  Judicial  Act,  passed  24th 
of  September  1789,  thia  Court  hai  never  required,  that  the  treaty. 


final  Judg^nt  of  a  state  Court  into  renew  before  tfiis  Court,  should 
have  been  spread  upon  the  record.  It  has  always  deemed  it  essen- 
tial to  the  exerciie  of  jurisdiction,  in  such  a  case,  that  the  record 
should  show  a  complete  title^  under  ttie  treaty,  or  Act  of  Con- 
gress, and  that  the  judgment  of  the  Court  b  m  violation  of  that 
treaty  or  Act.  Hiekte  vs.  Slarke  d  al  98. 
2.  In  the  District  Court  of  the  United  States,  for  the  district  of  Georgia, 
a  Hbel  was  filed  claiming  certain  Africans^  as  the  property  of  the 
libeDant,  which  had  been  brought  into  thu  state  of  Geoi^a,  and 
were  seized  by  the  authority  of  the  governor  of  the  state,  for  an  al- 
leged illegal  importation  \  process  was  issued  against  the  slaves,  but 
was  not  served.  The  case  was  taken  by  appeal  to  the  Circuit  Court, 
and  the  governor  of  Georpa  filed  a  paper,  in  the  nature  of  a  stipu- 
lation, importing  to  hold  the  Africans  subject  to  the  decree  of  the 
Chcuit  Court,  fc  Held  that  such  a  stipulation  could  not  give  juris- 


legallj  firmn  the  Circuit  Court  against  the  Africans,  because  it  would 
be  the  exercise  of  original  jurisdiction  in  admiralty,  which  the  Cir> 
cuit  Court  does  not  poasess.  Tkt  Qfmemot  of  Gwrwia  vs.  Jiion  Jtfik 
d^tiao.  131. 

3.  "  It  may  be  kid  down  as  a  rule,  whicb  admits  of  no  exception,  that  in 

all  cases  where  jurisdiction  depends  on  the  party,  it  is  the  party  nam- 
ed in  the  recoiJ."  IM,  132. 

4.  The  libel  and  claim  exliibited  a  demand  for  money  actually  in  tiie  trea- 

sury of  the  state  of  Georgia,  mixed  up  with  the  geneiml  funds  of  the 
state,  and  for  sbves  in  the  possession  of  the  government  {  the  poa- 
session  of  both  of  wliich  was  acquired  by  means  which  It  was  law- 
fill  in  the  state  to  exercise.  Held  that  the  Courts  of  the  Unit^ 
States  had  no  jurisdiction ;  the  same  being  taken  away  by  the  11th 
article  of  the  amendments  to  the  Constitution  of  the  United  Staten. 
IhUL  133. 

5.  In  a  case  where  the  chief  magistrite  of  a  state  is  sued,  not  by  hiii 

name,  but  by  his  style  of  office,  and  the  daim  made  upon  him  is  en- 
tirely in  his  official  character,  the  state  itself  may  be  considered  a 
party  in  the  record,  find.  124. 

6.  The  complunanta  are  stated,  in  the  bill,  to  be  citiaena  of  the  state  of 

South  Carolina.  The  defendant,  the  Bank  of  Ge<Hgia,  ia  a  body  cor- 
porate, eusting  under  an  Act  of  the  legisUture  i  but  tHe  citisenship 
of  the  individual  corporators  is  not  stated.  The  averment,  in  the 
original  bill,  is,  that  Wilfiam  B.  Bullock  and  Samuel  Hale  are  citizens 
of  Georgia,  and  residents  therein  {  William  B.  Bullock  is  afterwards 
dengnated  in  the  bill,  aa  **  President  of  the  Mother  Bank,  and  Sa- 
muel Hale,  as  tlie  President  of  the  Brandi  Bank  at  Augusta,  in  the 
state  of  Georgia."  The  Courts  of  the  United  States  have  no  juris- 
diction of  the  case.  I'he  record  does  not  show  that  the  defendants 
were  citizens  of  (teorgia,  nor  are  there  any  distinct  allegationa  that 
the  stockholders  of  the  bank,  were  citizens  of  that  state.  Brdthaupt 
daL^The  Bank  of  Georgia  et  af,  238. 
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JURISDICTION. 

7.  The  Court  will  not  tiVe  jurisdiction  of  a  case,  vbeie,  although  tljc 

whole  property  clwmed'by  the  lesBor  of  the  pbuntiiT  in  error  under 
a  patent,  and  u  hich  was  recovered  in  ejectment,  exceeded  two  thou- 
sand dollars,  the  title  to  a  lot  of  g^round,  part  of  the  whole  tract, 
which  was  of  less  value  than  five  hundred  dollan,  was  onlv  involved 
in  the  case  before  the  Court  Ofd  Grtaii  m  the  denuM  of  Meredith 
Ts.  M^Kte  et  al.  248. 

8.  If  the  Court  of  a  state  had  jurisdiction  of  a  matter,  ito  decinon  would 

be  conclusive ;  but  this  Court  cannot  yield  assent  to  the  proposition* 
that  the  jtirisdiction  of  a  state  Court  cannot  be  questioned,  where 
its  proceedinn  were  brought,  collaterally,  before  the  Circiut  Court 
of  the  United  SUtcs.  Eiliait  vs.  Peirwl,  340. 

9.  AVhcrc  a  Court  has  jurisdiction,  it  has  a  right  to  decide  any  question 

which  occui-s  in  the  cause ;  and  whether  its  decision  be  correct,  or 
otherwi&e,  its  judgments,  until  reversed,  aro  regarded  as  binding  in 
erery  other  Court.  But  if  it  act  without  authority,  its  judgments 
and  onders  are  regarded  as  nullities.  They  are  imt  roidable,  but 
Him  ply  void  {  and  form  no  bar  to  a  remedy  sought  in  opposition  to 
tiicm,  even  prior  to  a  reversal.  They  constitute  no  justincation ;  and 
all  persons  concerned  in  executing  such  judgments^  or  sentences^ 
are  considered,  in  law,  as  trespassers.  Ibta,  340. 

10.  The  iurisdiction  of  any  Court,  exercising  authori^  over  a  subject, 
may  be  inquired  into  in  eveiy  other  Court,  when  the  proceedings  of 
the  former  are  relied  on,  and  brought  before  the  latter,  by  a  party 
claiming  the  benefit  of  such  proceedings.  Ibid,  340. 

11.  The  jurisdiction  and  authority  of  the  Courts  of  Kemucky»  are  deriT- 
ed  wholly  from  the  sUtute  kw  of  the  state.  Ibid.  341. 

.  12.  The  clerk  of  Woodford  County  Court,  has  no  author!^  to  aher  the 
record  of  the  acknowledgment  of  a  deed,  at  any  time  after  the  re- 
cord is  made.  Ibid,  341. 

13.  The  Constitution  and  laws  of  the  United  States  give  jurisdiction  to 
the  District  Courts,  over  iJl  cases  in  admiralty;  but  jurisdiction  over 
the  case,  does  not  constitute  the  case  itseUl  The  Jtmeriean  buurance 
Company  vs.  356  Bake  of  Cotton,  545. 

14.  The  Constitution  decbu^  that  the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  it^the  laws  of  the  United 
States^  and  treaties  made,  or  which  shall  be  made  under  their  author- 
ity ; — to  all  cases  affecting  ambassadors,  or  other  public  ministers  and 
consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction."  The 
Constitution  certainly  contemplates  these  as  three  diUinct  clouts  of 
eatet/  and  if  they  are  distinct,  the  grant  of  jurisdiction  over  one  oif 
them,  does  not  confer  jurisdiction  over  either  of  the  other  two.  The 
discrimination  made  between  them  is  conclusive  against  their  iden- 
tity. Ibid,  545. 

15.  A  case  in  admiralty  does  not,  in  fiict,  arise  under  the  Constitution  or 
laws  of  the  United  States.  Such  cases  are  as  old  as  navigation  it- 
self <  and  the  bw  admnaltT  and  maritiinc^  as  it  enstcd  for  ages,  is 
applied  by  our  Courts  to  tbt  cases  as  tb^  arise.  It  is  not  then  to 
the  eighth  section  of  the  tctntoria]  Act,  that  we  are  to  kM>k  for  the 
grant  of  admiialty  and  oiaritiine  jurisdiction  in  the  territorial  Courts 
of  Honda.  CoDsequently,  if  that  jurisdiction  is  ezclusiTe,  it  is  n^ 
wndt  10  by  the  refereno*  in  the  Act  of  Congress^  to  the  District 
Court  of  Kentucky.  Ibid.  545. 

16.  The  Supreme  Court  of  the  United  Stites  has  juria^ction  of  appeab 
from  the  Orphans' CoQrt,  through  the  Gitciiit  Court  for  the  county  of 
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Wuhing^on,  by  Tirtue  of  the  Act  of  Congreu  of  Febmaiy  ISdig 
1801 ;  aiid  by  the  Act  of  Congress  subsequently  [Mssed,  the  nuitter 
in  dispute,  exclusive  of  costs,  must  exceed  the  value  of  1000  dollars 
in  order  to  entitle  the  party  to  an  appeaL  Niekolb  etal  vt.  Hodgetf 
ExeeuioTM.  565. 

17 >  It  cannot  be  alleged,  that  a  dtixen  of  one  ttafce,  having  title  to  lands 
in  another  state,  is  disabled  from  suinr  far  those  lands  in  the  Courta 
of  the  United  States,  by  the  fact  that  he  derivea  his  title  from  a  citi- 
sen  of  the  state  in  wluch  the  lands  lie.  BP  Donald  va.  SmaUey  et  al, 
623. 

t8.  M.,  a  citizen  of  Ohio^  apprehensive  his  title  to  lands  in  that  state 
could  not  be  maintained  m  the  state  Court,  and  being  indebted  to 
the  plaintiff,  a  citizen  of  Alabanu,  to  the  amount  of  1100  dolhrs,  o^ 
fered  to  sell  and  convey  to  him  the  land,  in  pa3rment  of  the  debt, 
stating  in  the  letter  b^  which  the  offer  was  made;  that  the  title  would 
most  probably  be  maintained  in  the  Courts  of  the  United  States,  but 
would  fiul  in  the  Courts  of  the  state.  The  property  was  estimated 
at  more  than  the  debt,  but  in  consequence  or  tro  difficulties  attend* 
ing  the  title,  he  was  willing  to  convey  it  for  the  debt,  which  was 
done.  The  plaintiff  in  error,  afler  the  land  was  conveyed  to  him, 
gave  his  bond  to  make  a  quit  claim  title  to  the  land,  on  condition  of 
receiving  1000  dollars  i  held  tlmt  the  title  acquired  by  the  purchaser, 
gave  jurisdiction  to  the  Courts  of  the  United  SUtes.  Ibid.  623. 

19.  The  motives  which  induced  M.  to  make  the  contract  for  the  purchase 
of  the  land,  can  have  no  influence  on  its  validity.  A  Court  cannot 
enter  into  the  consideration  of  those  motives,  when  deciding  on  its 
jurisdiction.  IM*  634. 

20.  In  a  contrsct  between  a  mortgagor  and  mortgagee,  being  citizens  of 
different  states,  it  cannot  be  doubted,  that  an  ejectment,  or  bill  to 
foreclose,  may  be  brought  in  a  Court  of  the  United  States,  by  the 
mortgagee  residing  in  a  different  state.  Ibid,  624. 

Jl.  Both  the  plaintiff  and  defendants  claimed  title  under  the  provisions 
of  the  Act  of  Congress,  passed  3d  March  1803,  entitled  "  An  Act 
regulating  the  ^^ts  of  land,  and  providing  for  the  disposal  of  the 
lands  of  tht  United  States,  south  of  the  state  of  Tennessee and 
the  decision  of  the  Supreme  Court  of  the  state  of  Mississippi,  was, 
upon  the  construction  given  to  that  Act,  by  the  commissioners  act- 
ing under  its  authority.  This  b  a  case  which  draws  into  question 
tlie  construction  of  an  Act  of  Congress,  and  the  Supreme  Court  of 
the  United  States  has  jurisdiction  on  a  writ  of  error,  by  which  the 
decision  of  the  Court  of  the  state  of  Mississippi  is  brought  up  for 
revision,  under  the  25th  section  of  the  Jadiciaiy  Act  of  1789.  Baa 
vs.  Borland  H  oL  655. 

LACHES. 

1.  Official  bonds,  4. 

2.  Dox  98,  The  Postmaate^Genera],  318. 

LANDS  AND  LAND  TITLES. 
1.  In  order  to  bring  himself  wiihin  the  protection  of  the  Act  of  cession 
by  the  state  of  Georgia  to  the  Umted  States,  the  party  must  shoyi 
that  he  was  *•  actually  settled"  on  the  land,  on  the  27tli  of  October 
1795,  the  period  mentioned  in  the  said  Act  of  ocssioii.  Ilidcie  vs. 
,Starke    a/.  98. 
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LANDS  AND  LAND  TITLES. 

i.  Itteefliii»4iitasettleiiientnMde  oBtheltnd  bjr  tnotlMr  perion»  wlio 
cultiTited  it  for  the  proprietor,  would  be  tufficieat  to  coiutitate  an 
actual  lettteaieiit,*'  within  the  meamniflf  of  the  bw ;  though  the  pro- 
prietor ihould  not  reader  in  perKm»  oo  the  ettate^  or  whhin  the  ter- 
ritory. Bnd,  9a 

3.  CoMtmctioii  of  the  Aet  of  CongreM  paned  Match  9d  180r»  entitled 
An  Act  to  eitend  the  time  fiir  loci&iMr  Viigima  mifitaiy  warrants^ 
Ibr  returning  aorreya  thereon  to  the  office  of  the  Secrdkaiy  of  the 
Department  of  War,  and  appropriating  bnda  for  the  use  of  acho<da, 
in  the  Virginia  militaiy  reservation,  in  lieu  of  those  heretofore  ap- 
propriated. Jockmn  Tt.  Clmrh  §t  aL  634. 

i.  The  reservation  made  by  the  law  of  Vifginia  of  1783,  ceding  to  Con- 
peas  the  tmitoiy  north-west  of  the  river  Ohio^  is  not  a  reservar 
tion  of  the  whole  tract  of  country  between  the  rivers  Scioto  and 
Little  MiamL  It  is  a  reaervation  of  only  so  nuch  of  it,  aa  may  be 
necessary  to  make  up  the  deficiency  of  good  lands  in  the  country 
set  apart  for  the  oiicers  and  soldiers  of  the  Virginia  line,  on  the  con- 
tinental establiahment,  on  the  south-east  side  of  the  Ohio.  The  re- 
sidue of  the  knds  are  ceded  to  Uie  United  States,  aa  a  common  fund 
for  those  states^  who  were,  or  might  become  members  of  the  Union, 
to  be  disposed  of  for  tliat  purpose.  Ibid.  635. 

3.  Although  the  military  rights  constituted  the  pnmur  claim  opon  the 
trust,  that  claim  was^  according  to  the  intention  of  the  parties^  so  to 
be  satisfied  as  still  to  keep  in  view  the  intereflla  of  the  Union,  which 
were  also  a  vital  object  of  the  trust.  This  was  oi4y  to  be  effected, 
by  prescribing  the  time  in  which  the  landa  to  be  appropriated  by 
these  claimants,  ahould  be  separated  from  the  general  oaas,  so  as  to 
enable  the  government  to  apply  the  residue  to  the  general  purpoaes 
of  the  trust  /Aki  635. 

6.  If  the  right  existed  in  Cooness  to  prescribe  a  tim  within  which  mi« 

litaiy  warrants  ahould  be  located,  the  right  to  annex  conditions  to  its 
extension,  follows  as  a  neceasary  conaequence.  ikkL  635. 

7.  If  it  be  conceded  that  the  proviso  in  the  Act  of  2d  March  1807,  was 

not  intended  for  the  protection  of  surveys  which  were  in  themselves 
absolutely  void ;  it  must  be  admitted  that  it  waa  intended  to  protect 
those  which  were  defective,  and  which  might  be  avmded  for  irrepi- 
larity.  If  this  effect  be  denied  to  the  proviso,  it  becomes,  itse£  a 
nullity.  Ibid.  635. 

S.  Lands  surveyed,  are  under  the  law  as  completely  withdrawn  from  the 
common  mass,  as  fauids  patented.  It  cannot  be  aaid  that  the  prohibi- 
tion, that  "  no  location  shall  be  made  on  tracts  of  land  for  which  pa- 
tents had  previouslv  been  issued,  or  which  had  been  previously  sur- 
veyed," was  intended  only  for  valid  and  regular  surveys.  They  did 
not  require  legislative  aid.  The  clause  was  introduced  for  the  pro- 
tection of  defective  entries  and  surveys,  which  might  be  defeated  by 
entries  made  in  quiet  times.  Ibid,  638. 

9.  Under  the  Act  of  Congress  of  March  3d,  1803,  entitled  •*  An  Act  re- 
ffulaiing  the  giants  of  hind,  and  providing  for  the  disposal  of  the 
lands  of  the  United  Sutcs,  south  of  the  sUte  of  Tennessee,"  such 
lands  only  were  authorized  to  be  offered  for  sale,  aa  bad  not  been 
appropriated  by  the  previous  sections  of  the  law,  and  certificates 
granted  by  the  commiasioners  in  pursuance  tbereofl  A  right  there- 
fore, to  a  particiUar  tract  of  land  derived  £rom  a  donation  certi- 
ficate given  under  that  law,  is  superior  to  the  title  of  any  one 
who  purchased  the  same  hmd  at  the  public  lalesy  unless  there  is 
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tome  fktml  infimii^  in  the  certificate^  which MBden  It fokl.  Aomtb. 
Borland  etoL  666. 
lOL  The  Act  of  CongreM  icoufaM  no  preciae  ibrni  for  the  donation  cer- 
tificate. It  ia  anAcient  tf  the  |iroa6  be  eihibited  to  the  Court  of 
commifaionersy  to  aatiafy  them  of  the  fiicta  entitlin|r  the  party  to  the 
cerdficate.  It  iaaufllcient  if  the  comidenition,  to  wit  the  occupancy* 
and  the  quantity  granted,  appean.  Nothing  more  b  neceaaary  to 
cotify  to  the  goyemmeat  tbe  party'a  fight,  or  to  enable  him,  liter 
it  18  aurveyed  by  the  proper  officer,  to  obtain  a  patent.   Ibid.  666. 

11.  The  second  section  or  the  Act  of  Congress  of  March  3,  1803,  was  in- 
tended to  confer  a  bounty  on  a  numerous  cUms  of  individuals,  and  in 
construing  the  ambiguoua  worda  of  the  section,  it  is  the  duty  of  tho 
Court  to  adopt  that  construction  which  will  beatefifect  the  liberal  in- 
tentions of  Uie  legislatuxe.  IHd  667. 

12.  The  time  when  the  territofy  oyer  which  this  law  operated  wis  era- 
cuated  by  the  Spanish  troops,  was  very  important  {  as  the  law  waa 
intended  to  provide  for  thoae  who  were  actual^  at  tiiat  time  inhabit- 
ants of,  ana  cultivated  the  soil  within  it  <  but  whether  it  was  in 

1797,  or  1798,  waa  compaimtively  unimportant.  The  decision  of 
the  commisaioners  upon  &e  period  when  the  evacuation  took  pUce, 
is  sufficient  {  and  the  Court  are  disposed  to  adopt  the  construction 
of  the  Act,  given  by  the  commissioners  west  or  Pearl  river :  that 
the  evacuation  took  place  on  the  30th  March,  1798,  by  which  persons 
coming  within  the  objects  of  the  section,  were  entitled  to  donation 
certificates.   Ibid.  667. 

13.  Congreas  have  treated  aa  erroneous^  the  constniction  given  to  the  law 
by  movuniasaoners  to  settle  daims  to  landaeaat  of  Pearl  nver,wlio 
have  dedded,  that  only  thoae  who  were  aettled  on  the  fauida  within 
the  territory  In  the  year  1797,  were  entitled  to  donation  certificates^ 
and  who  bad  granted  to  others  pre-emption  certificates.  Ibid.  668. 

14.  The  commiasioners  appointed  under  the  Act  of  Congress  relative  to 
claims  to  lands  of  the  United  Statea  aooth  of  the  state  of  Tennessee^ 
were  authorized  to  hear  evidence  as  to  tbe  time  of  the  actual  eva- 
cuation of  the  territory  by  the  Spanish  troops ;  and  to  decide  upon 
the  fact.  The  bw  gave  them  power  to  hear  and  decide  all  matten 
respecting  such  daims,  and  to  dkermme  thcteon,  acconUngtojusti^ 
ana  equity;  and  declared  their  deliberations  shall  be  finaL  The  Court 
are  bound  to  preaume  that  eveiy  fiwt  necessary  to  warrant  the  certifi- 
cate, in  the  terma  of  it,  waa  provM  befiire  the  commissioners  $  and  that 
consequently,  it  was  shown  to  them,  that  the  final  evacuation  of  the 
territory  by  the  Spaniah  troops^  took  place  on  the  30th  of  March, 

1798.  7^  668. 

LENGTH  OF  TIME. 

See  Statute  of  Limitationa. 

UEN. 

1.  Priority  of  the  United  Statea. 

2.  Mortgagea  may  as  well  be  |;iven  lo  teenre  future  advaaeei^  and  con- 

tingent debts^  aa  thoae  which  are  certain  and  due.  The  only  quea- 
tion  that  properiy  ariaea  in  such  cases,  is  the  benafidn  of  the  trana* 
action.  Cmwrdft,  The  AtlanUe  Inmrnma  Company. 

3.  The  ease  of  Thefluaon     Smith,  3  Wheal.  396^  turned  upon  its  own 

paiticuhff  drciimatances.  And  it  estabfishcs  no  aodi  proposition,  as 
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tihat  a  mdfie  ami  perfected  Gen  am  ht  dkpUoed  hy  tho  mere  prh 
ority  of  the  United  States,  find.  4U. 
4.  It  w  not  imdentoody  that  a  geneial  Ken,  bj  iadgment  on  lands,  eon< 


right  to  levy  on  the  same,  to  me  eidusMm  of  other  adverse  interests, 
aolMequent  to  the  Judgment  I  and  when  tlie  lew 
the  same,  the  title  or  the  cicdifeor  rehtes  back  to  the  time  of  the 
judgment,  so  as  to  cut  oat  immedbtetncambiances.  But  subject  to. 
this,  the  debtor  has  fiiU  power  to  fell  or  otherwise  dimse  of  the 
land.  IM.A43. 

UMTTATION. 

See  Statute  of  limitatioiis.  * 

MANDAMUS. 

The  Court  refused  to  issue  a  numdamas  to  the  Circuit  Court  for  tlie 
coimty  of  Washington,  oonunanding  that  Court  to  strike  off  a  plea 
which  the  Court  had  permitted  the  defendant  to  put  in,  and  to  com- 
pel the  defendant  to  enter  another  plea,  which  the  plaintiffs'  coan* 
sel  deemed  the  proper  plea,  under  the  provisions  or  an  Act  of  the 
legislature  of  Muyland,  upon  which  the  proceedings  were  founded, 
incorporating  the  Bank  or  Columbia.  Bmk  <^  Odmndia  vb.  Sweeny, 


MARRIAGE. 

By  the  laws  of  Maryhind,  a  feme  esaeH;  who  has  bee^li'i^^^'i^  ^7 
her  husband,  is  not  permitted  to  many  a  second  time,  until  her  hus- 
band shall  have  been  absent  seven  years  <  and  shall  not  have  been 
heard  of  during  that  time.  Bhea  eioLm,  Bkewm.  108. 

MASTER  OF  A  VESSEL. 
Insurance,  5. 

MECHANICS  BANK  OF  ALEXANDRIA. 

1.  The  provision  in  the  Act  of  Congress,  incorporating  "the  Mecha- 

nics Bank  of  Alexandria,  which  requires,  that  the  capital  stock  of 
the  bank  shall  consist  of  50,000  sbares,  of  ten  dollars  each,  is  not  a 
condition  precedent ;  and  the  bank  went  legally  into  operation,  with 
an  actual  capital  less  than  that  number  of  shartrs.  Aftnor  vs.  The  Mt- 
thaniee  Bank  of  JUexandtia,  65. 

2.  Even  if  fraud  had  existed  in  the  original  subscription  of  this  stock  of 

the  bank,  it  would  be  extremely  difficult  to  maintain  that  such  a 
fraud,  which  was  private,  between  the  original  subscribers  to  the 
stock  and  the  commissioners,  could  be  set  up  to  the  iigury  of  subse- 
quent purchasers  of  the  stock,  who  became  bona  fide  holders  of  the 
same,  without  participation  in,  or  notice  thereof.  Ibid.  65. 
5.  It  is  not  a  correct  construction  of  the  3d  and  21st  sections  of  the  Act 
of  Congress,  incorporating  the  Mechanics  Bank  of  Alexandria,  that 
the  stock  of  the  bank  aball  be  deemed  to  belong  to  the  persons  in 
whose  names  it  stands  upon  the  books  of  the  bank,  and  that  the  bank 
is  not  bound  to  recognise  the  interests  of  any  ees/uy  que  tnui,  and 
may  refuse  to  permit  the  stock  to  be  tranfened,  whibt  the  nominal 
hokler  is  indebted  to  the  bank.  The  Mkhmia  Bank  of  Siex€tndria 
vs.  Lomea  md  Maria  Seton.  oOS. 
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AlISTAKE. 
Equity,  &.  8. 

MORTGAGE. 

It  b  true,  tbat  in  disctiBuons  in  Courts  of  Equity*  a  inailga£^  is  some- 
times called  a  lien,  for  a  debt «  and  so  it  certainly  is,  and  something 
more  <  it  ia  a  trander  of  the  property  itself,  as  security  for  the  debt. 
This  must  be  admitted  to  be  true  at  law,  and  it  is  equally  true  in 
eauity;  for  in  this  respect  eauity  follows  the  law.  The  estate  is  con- 
sidered as  a  trust,  and  according  to  the  intention  of  the  parties,  as  a 
qualified  estate,  and  security ;  where  the  debt  b  discharged,  there 
is  a  resulting  trust  for  the  mortgagor.  It  is  therefore  only  in  a  loose 
and  generalsense,  that  it  b  sometimes  called  a  lien ;  and  then  only 
by  way  of  contrast,  to  an  estate  absolute  and  indefoaaible.  Conard 
Ts.  lie  JhlaniU  Inauranm  Company,  441. 

XEW  TRIAL- 

An  application  for  a  new  trial,  on  motion  after  Terdict,  addresses  itself 
to  the  sound  discretion  of  the  Court ;  and  if,  upon  the  whole  case, 
the  verdict  b  substantially  right,  no  new  trial  will  be  granted,  although 
there  majr  have  been  some  mistakes  committed  on  the  trial.  The  ap* 
plication  b  not  a  matter  of  absolute  right,  but  rests  in  the  judgment 
of  the  Court,  and  b  to  be  granted  only  in  furtheimnce  of  Justice.  On 
a  writ  of  error,  bringing  the  proceedings  on  the  trial,  by  bill  of  ex- 
ceptions, to  the  cognizance  of  the  Appelbte  Court,  the  directions 
of  the  Court  below,  must  then  stand  or  lall,  upon  thor  own  intrin- 
sic propriety,  as  matters  of  law.  M*Idmdhan  vs.  TAs  Unhtnal 
mmtnet  Company.  183. 

NOLLE  PROSEQUL 

1.  Accoiding  to  modem  decisions,  a  noUe  proKqtd  does  not  amount  to  • 
retraxit,  but  simpl3r  to  an  agreement  not  to  proceed  further  in  that 
suit,  as  to  the  particukr  person,  or  cause  of  action,  to  which  it  was 
applied.  Minor  etoL  ys.  The  Meehania  Bank  of  Alexandria,  74. 

3.  In  an  action  on  a  joint  and  several  bond,  some  of  parties,  . sureties,  se* 
vered  in  their  pleadings  from  the  principal,  ana  a  trial  and  verdict 
were  had  anunst  them ;  afterwards  the  principal  was  called  upon  to 
plead,  and  ne  did  so — judgment  was  then  entered  against  the  surc- 


ment,  or  the  proceeoings,  no  exception  was  taken  in  the  Court  b^ 
low,  nor  was  a  new  trial  asked  by  the  sureties.  The  Court  held,  that 
there  b  no  decision  exactly  in  point  to  the  case  $  that  there  is  no  dis- 
tinction between  the  entry  of  a  nolle  proaeguif  before,  and  the  entry 
after  judgment,  as  appbcable  to  tins  case.  The  decisions  of  the 
Courts  of  the  United  States,  upon  this  proceeding,  have  been  on  the 
flntMind  that  the  question  b  matter  of  practice  and  convenience. 


3.  When  the  defendants  sever  in  their  pleadings,  a  noOe  pnmaui  ou|^ 
to  be  allowed  against  one  defendant  It  b  a  practice  whicn  violates 
no  rules  of  pleading,  and  will  subserve  the  public  convenience.  In 
the  administration  of  justice,  matters  of  form,  not  absolutely  si^ 
jected  to  authority,  may  well  yield  to  the  substantbl  punMtes  of 
jaiti«v  Ibid.  80. 
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NONSUIT. 

1.  The  Courts  of  the  United  States  hare  no  autboriijr  to  older  a  pcfemp* 

tory  nonsuit,  against  the  will  of  the  plaintiff,  on  the  trial  or  a  cause 
before  a  jury.  The  plaintiff  mig^t  agree  to  a  nonnut»  bat  if  be  do 
not  so  choose,  the  Court  cannot  compel  him  to  submit  to  it  Ekmore 
TS.  QrymeB.  471.  • 

2.  A  nonsuit  nuqr  not  be  ordered  by  Uie  Court,  in  any  cne»  without  the 

consent  and  acquiescence  of  the  pkintiff.  jyWoif  rsb  Btbaud  ef 

OFFICIAL  BONDS. 

1*  l*he  condition  of  an  official  bond,  that  the  officer  who  giYet  it,  shall 
well  and  truly**  execute  the  duties  of  his  <^ce»  includes  not  only 
honesty  bat  reasonable  skill  and  dilifpenoe.  If  the  duties  are  per* 
formed  negligently  and  unskilfully  t  if  they  are  violated  from  want 
of  capacity  or  want  of  care ;  they  can  never  tie  said  to  have  been 
well  and  truhr  executed.**  Minar  daLm.  The  Matkania  Bank 
of  Mexandntu  69. 

3.  No  act  or  vole  of  the  Board  of  Directors  of  a  bank»  in  violation  of 

their  own  duties,  and  in  fraud  of  the  rights  and  interests  of  the 
stockholders  of  the  bank,  will  justify  the  Cashier  of  the  bank  in  acts 
which  are  in  vioktion  of  the  stipuiation  in  his  official  bond  **  well 
and  truly**  to  execute  the  duties  of  his  office.  Acts  done  by  a 
Cashier,  under  the  audiority  of  such  a  vote,  or  of  a  vsage  pennitted 
by  Ae  directors,  in  violation  of  the  trusts  assumed  by  them,  are  on 
the  res[x>nsibili^  of  the  Cashier  and  of  his  suratks.  Hid,  71. 

3.  The  official  bond  of  the  Cashier,  must  be  conatnied  to  cover  aU  de- 

faults in  duty,  which  are  annexed  to  the  office,  from  time  to  time,  by  * 
those  who  are  authorized  to  control  the  affairs  of  the  bank  \  and  the 
sureties  in  the  bond  are  presumed  to  enter  into  a  contract,  wi^  re* 
ference  to  the  rights  and  authorities  of  the  preaidenit  and  diredon^ 
under  the  charter  and  by-laws.  Ibid,  73. 

4.  The  claim  of  the  United'States  upon  an  official  bond,  and  upon  all 

parties  thereto^  is  not  released  by  the  laches  of  the  officer,  to  whom 
the  assertion  of  this  claim  b  intrusted  by  law.  8och  laches  have  no 
effect  whatsoever,  on  the  rights  of  the  United  States,  as  well  against 
tlie  sureties,  as  the  principu  in  the  bond.  Ihx  vs.  Tht  Podmadtr* 
General  325. 

PAROL  EVIDENCE. 

The  Court  held,  tiiat  parol  evidence  was  admisttble,  to  show  the  agree* 
mcnt  relative  to  the  place  where  payment  of  a  note  was  to  be  de* 
manded;  although  the  agreement  did  not  appear  on  the  fiioe  of  the 
note.  Such  an  agreement,  is  a  circumstance  extiuinc  to  the  contract 
made  by  the  note;  and  its  proof,  by  parol,  is  regular.  BrtnVi  Execu' 
fors  vs.  The  Bank  of  the  Metropolis.  92. 

PARTIES. 

1.  Chancery  practice.  3,  9, 12, 13. 

2.  The  affidavit  of  a  party  to  the  cause,  of  the  loss  or  destruction  of  an 

original  paper,  offered  in  osder  to  introduce  secondary  evidence  of 
•      the  contents  of  the  paper,  is  proper.   If  such  affidavit  cooid  not  be 
received  of  the  loss  of  a  written  contract,  the  contents  of  which  are 
well  known  to  others,  or  a  copy  of  which  can  be  proved,  a  pnty  might 
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be  completely  deprived  of  his  rightly  at  least  in  a  Court  of  Iaw.  Tay^ 
he  vs.  jRiggB.  596. 
3.  It  is  a  sounogeneral  rule,  that  a  party  cannot  be  a  wttoeaa  in  his  own 
causei  but  many  collateral  questions  arise  in  the  pi-ogress  of  a  cause, 
to  which  the  rule  docs  not  apply.  Questions  which  do  not  invohre 
the  matter  in  controversy,  but  matter  which  is  auxilianr  to  the  trial, 
and  which  facilitates  the  preparation  for  it,  often  depends  on  the  oath 
of  the  party.  An  affidavit  of  the  materiality  of  a  witness  for  the  pur- 
pose of  obtaininr  a  continuance,  or  a  commission  to  take  depositioni^ 
or  an  affidavit  of  his  inability  to  attend,  is  usually  made  by  tne  party, 
and  received  without  objection.  On  incidcniaf  questions,  which  do 
not  affect  the  issue  to  be  tried  by  the  juiy,  tiie  affidavit  of  the  party 
is  received.  Ibid.  596. 

PARTNER  AND  PARTNERSHIP. 

1.  One  partner,  during  the  continuance  of  tho  partnenhip,  cannot  bind 

the  otlicr  partner  to  a  submission  of  the  interests  ^  both,  to  arbitration; 
but  he  miflrht  bind  himself,  so  as  to  submit  his  dwn  interests  to  such 
decision.  JCnrlhuua  vs.  Ferrer  et  aL  228. 

2.  Pleas  and  Pleadings.  14. 

PAYMENT. 

When  no  specific  time  for  the  payment  of  money  is  fixed  in  acontnct  by 
which  the  same  is  to  be  paicf  by  one  party  to  tbfc  other,  in  iodfineii 
0f  law,  the  same  is  payable  on  demand.  Tltt  Bank  of  ColumSia  yft 
Hagner.  463. 

PEDIGREE. 

1.  A  letter  fhxn  a  deceased  member  of  a  family,  stating  the  pedigree  of 

the  family,  and  sworn  by  the  wife  to  have  been  written  by  her  hus- 
band, who  also  swore,  in  her  deposition,  that  facts  stated  in  the 
letter,  had  been  frequently  menuoned  by  her  lii»ban J  in  his  lifetime^ 
is  legal  evidence;  as  is  also  tlie  deposition  of  the  vitness,  in  a  ques- 
tion of  pedigree.  EUioU  et  al.  nu  Fdrmletai  327. 

2.  The  rule  of  evidence,  tlut  in  queitions  of  pedigi^e,  the  decUrationt 

of  aged  and  deceased  membeh  of  the  family,  may  be  proved,  and 
given  in  efklence,  has  not  been  controverted.  Ibid.  337. 
In  a  case  vherc  a  controversy  had  arisen*  or  was  expected  to  arise,  be- 
tween parties,  eoncapning  the  vali^iity  of  a  deed,  against  which  one 
of  the  partita  ckimed,  but  no  coxtroveisy  was  then  expected  to  arise 
abeut  ttie  heinhip ;  a  letter  the<i  written,  stating  the  pediip«e  of  the 
dfaants,  was  Bflt  ooQviierecf  excluded,  by  the  rule  of  law,  which 
declares,  tliartfilclirations  A;lati^  to  pedigree,  made  jk»/  littm  mo- 
tam^  cannot  be  given  in  ^^idenc^  Ibid*  3i7. 

PLEAS  AND  PLEAPiNGS. 

1.  SurplussM  in  pleac^^S*        not«  in  any  case,  vitiate,  afler  verdict 

CarrolPm.  Feah^  23.  , 
4^.  In  a  declaration  upoiV<^"  agreement!  by  way  of  lease,  by  which  the 
lessor  stip«i9<x:d  to  Itt  a  farm,  from  the  first  of  Januaiy  1820,  to  re- 
MDve^lhe  f^mer  tenant,  and  thai  the  lessor  should  have  the  tenancy 
1.       and  oecuvat^ii  ^ the  fafli  fix)in  that  di^^,  fiee  from  all  hindnuice;  the 
MtigDipciit  of  breaches  was,  that,although  specially  requested  on  the 
saia  lA  of  January,  the  defendant  refused,  and  neglected  to  turn  out 
Vol.  1  \Z 
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the  foimer  tenant,  who  then  w%%  or  had  been»  in  the  posaesaaon  and 
occunancy  of  the  hind,  and  to  deliver  possession  thereof  to  the  phdn- 
tiflT;  tfiis  assignment  w  sufficient.  Ibid,  23, 

3.  It  is  sufficient,  that  the  averment  shoaM  state  the  plaintiff's  readiness 

and  offer,  and  his  request,  on  the  first  day  of  January  f^nerally,  and 
not  at  the  Ust  convenient  hour  of  that  day;  and  if  an  averment  of  a 
^monal  demand  ia  made,  it  need  not  have  been  on  the  land.  Und, 

4.  The  strict  doctrines  rehtive  to  averments  in  pleadinr,  have  been  ap- 

plied to  special  pleas  in  bar,  of  tender,  and  some  others  of  a  peculiar 
chaimcter,  md  depending^  upon  their  own  particular  reaaona.  ibid.  24. 

5.  Dedarationa  contaimnf  ^nend  averments  of  readiness  and  request, 

have  been  held  sufficient,  especially  after  verdict,  unless  in  very  pe* 
cufiar  cases.  Und.  24. 

6.  The  law  requires  every  issue  to  be  founded  upon  some  certain  point, 

that  the  parties  may  come  prepared  with  their  evidence,  and  not  be 
taken  by  surprise,  and  the  juiy  may  not  be  misled  by  the  introduc- 
tion of  various  matters.  Minor  it  aL  vs.  The  Meehania  Bmnk  of  Jlex- 
andria*  67. 

7.  What  defects  in  pleading  are,  and  are  not«  cured  by  verdict.  Ibid,  67. 

8.  On  a  joint  and  several  bond,  the  plaintiff* may  sue  one  or  aU  of  the  obli- 

gors; but,  in  strictness  of  Jaw,  he  cannot  sue  ah  intermediate  number. 
He  must  sue  all  or  one.  But  if  such  error  is  not  taken  advantage  of 
by  plea  in  abatement,  it  is  waived  by  pleading  to  the  merits.  ibid» 

9.  Nolle  prosequi.  1,  2,  3. 

10.  Where  it  was  omitted  to  allege  in  the  dedaratioft  on  a  pronuasory 
note,  u  demand  of  payment  on  the  person  of  the  maker,  Init  it  aver* 
red  a  demand  at  the  bank,  '*  where  the  note  was  negotiable,''  such 
avermeni  in  the  declaration,  could  not  be  true,  tinleai  there  was  an 
agreement  between  the  parties,  that  the  demand  should  be  made 
there  j  »nd  the  averment  must  have  been  proved  at  the  trial,  or  the 
pbuntiff*  could  not  have  obtained  a  verdict  and  judgment;  ami,  after 
a  verdict,  the  jud^ent  will  be  sustained.  Bnnt'MjSxeeuton  vs.  The 
Jkmk  of  tUt  MetropoliB,  93. 

11.  After  the  filing  of  a  new  count  to  a  declaratidh,  the  defendant,  who 
to  the  former  counts  lus  pleaded  the  general  issue,  or  any  particular 
plea,  may  withdraw  tht  same,  and  plead  anew,  either  the  ^neral 
issue,  or  any  further  or  ot^er  pleas,  whicli  his  case  may  require;  but 
he  may,  if  he  pfeaset,  abi(h  by  his  plea  already  pleaded,  and  waive 
liis  right  of  pleading,  de  novo.  The  failure  to pleadf-and  going  to  trial 
without  objection,  are  h«ld  to  ^  a  waiver  of  h'ls  right  to  pfesd,  and 
an  election  to  abide  by  hi&  plea;  M[id  7  it,  in  tiniis,  purpoitfto  go  to 
the  whole  action,  it  is  deenied  suih^ient  to  cover  the  whole  declara- 
tion; and  puts  the  plaintiff"  to  the  pr^  of  his  case,  on  the  new,  as 
well  as  on  the  old  counts.  WriM  A  vs.  Tht  Lmsu  of  HoUmgt" 
worth,  169. 

12.  When,  upon  a  submission  by  one  partner  <X  til  matteis  in  controver- 
sy between  the  partnership  and  the  person  Hitering  into  the  agree- 
ment of  reference;  an  award  was  made,  directing  the  ppiymcnt  of 
money,  in  an  action  on  the  bond,  to  abide  by  tin  award;  tlie  breach 
assigned,  was,  that  tha  partner  who  agreed  to  thevefet^ica^Aid  not 
pay,  &c ;  this  is  a  sufficient  assignment  of  a  breach,^  he  only  wh« 
^peed  to  the  reference  was  bound  to  pay.  JCarihaut  k  Fmtr  d  mk 
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13.  Attmehment  1. 

14.  The  principle  i%  that  a  contract  made  by  eo-partnera  it  several  as  well 
as  joint,  and  the  assumpsit  is  made  by  all  and  by  each.  It  is  obliga- 
tcny  on  all,  and  on  each  of  the  partners.  lf\  therefore^  the  defendant 
fiuB  to  avail  himself  of  the  variance  in  abatement,  when  the  form  of 
his  plea  obBiMt  him  to  ^ve  the  plabitiflf  a  proper  action  <  the  policy 
of  the  law  does  not  permit  him  to  avail  himself  of  it  at  the  time  of 
trial.  Barry  vs.  Ih^ks,  317. 

15.  The  declaration  in  an  action  agfainst  one  partner  only,  never  gives 
notice  of  the  claim  being  on  a  partnership  transaction.  Tlie  proceed- 
ing is  alwayis  as  if  the  party  siied  was  the  sole  contracting  party;  tnd 
if  the  declaration  m'ere  to  show  a  partnership  contract,  the  judgment 
against  the  single  partner  could  not  be  sustained.  Ibid  317. 

16.  A  question  of  the  citizenship  of  a  party  to  a  cause,  cannot  constitute  a 
part  of  the  issue  on  the  merits^  and  must  be  brought  fbrward  by  a 
proper  plea  in  abatement,  in  an  earlier  stage  of  the  cause,  than  the 
trial  on  the  merits.  UffVolfva.  Babaudet  a/.  498. 

17.  The  plaintiflT,  as  administrator  of  W.,  had  brought  a  suit  in  the  District 
Court  of  the  United  States,  for  the  Western  District  of  Pennsylvania, 
and  recovered  a  judgment  t  and  opon  this  judgment,  he  instituted  a 
suit  in  the  District  Court  of  the  United  States,  of  the  state  of  Misns- 
sipp'i,  against  the  defendant  in  the  original  suit.  The  defendant  plead- 
er, tfaa^  by  the  Orphans'  Court  of  Adsms  county,  in  the  state  of  Mis- 
•issippi,  where  the  defendant  resided,  he  had  been  appointed  the  ad- 
ministrator of  W.,  and  h«i  continued  to  act  in  that  capacity.  Held, 
that  the  debt  due  upon  the  judgment  obtained  in  Pennsylvania,  by 
the  plaintiff,  as  administrator  of  W.,  was  due  to  him  in  his  personal 
capacity,  and  it  was  immaterial  whether  the  defendant  was  or  was  not 
administrator  of  W.,  in  the  state  of  Mississippi.  That  would  not,  in 
in  any  manner,  affect  the  rights  of  the  pUintiflT ;  and  the  plea  ten- 
ders an  immaterial  issue,  and  is  bad  on  demurrer.  Biddk  vs.  WiU 
kim.  691. 

18.  Where  the  Court  in  which  judgment  is  rendered,  has  not  jurisdictioii 
over  the  subject  matter  of  the  suit,  or  where  the  judgment  upon 
which  suit  is  brought^  is  attkolutely  void,  this  may  be  pleaded  in  bar ; 
or  mi^,  in  some  cases,  be  given  in  evidence,  under  the  general  issu^ 
in  an  action  brouji^ht  upon  the  judgment.  IbkL  G91. 

19.  The  general  nilo  la,  that  there  can  be  no  averment  in  pleading  against 
the  validity  of  a  lecord,  though  there  may  be  aninst  its  operation; 
and  it  is  upon  this  ground*  that  no  matter  of  defence  can  be  plead- 
ed in  such  caae^  to  a  suit  on  a  Judgment  which  existed  anterior  to 
tlie  judgment  Ibid.  69!^ 

SO.  It  has  become  a  settled  practice  in  declariog  in  an  action  upon  a  judg- 
ment, not,  ai  formeriy,  to  set  out  in  the  d^hustion  the  whole  of  tlie 
proceedings  in  the  origmal  suit^  but  only  to  aDege  generally,  that  the 
pUintifi;  by  the  considenition  and  judgment  of  that  Court,  recovered 
the  sum  mentioned  therein,  the  ongiiud  cause  of  action  having  pass- 
ed in  rem  jtuUcatam.  Ibid.  692. 

21.  In  an  action  upon  a  judgment  recovered  in  fiivour  of  an  administra- 
tor, the  plaintiiFw  not  bound  to  make  a  profert  of  the  letters  of  ad- 
mmistration.  That  it  is  not  neeeflsanr  in  actions  upon  such  judgments^ 
that  the  plaintiif  name  himself  as  adminislrator,  follows,  from  his  not 
being  bound  to  make  profert  of  the  letters  of  administration «  and 
when  be  does  so  name  hnnaelf,  it  may  be  r^ected  as  surplusage. 
Ibid.  692. 
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POST-OFHCE  DEPARTMENT. 

The  Act  of  Congress,  for  reflnilatinjt  the  Post-Office  Depvtment,  does 
not,  in  terms,  discharge  the  oblipfoi%  in  the  ofiidal  bond  of  a  Deputy 
Postmaster,  from  the  direct  claim  of  the  United  States  upon  them, 
on  the  failure  of  the  Postma^r-Geneal  to  commence  a  suit  against 
the  defikultmg  Postmaster,  within  the  time  prescribed  bylaw.  Their 
liability,  therefore,  contiouei.  Tbey  remain  the  debtors  of  the  Unit- 
ed States.  The  responsibility  of  the  Postmaster-General  is  superadd- 
ed to,  not  substituted  for,  that  of  the  obligors.  Dox  el  oL  v%.  The 
FostmasUr'Qtneral.  323^ 

PRACTICE. 

1.  Chancen*  Practjcef /Nftfftm. 

2.  In  a  trial  in  an  action  of  ejectment,  in  which,  according  to  the  provi- 

sions of  the  laws  of  Tennessee,  the  defendant  was  held  lo  bail,  the 
declaration  stated  two  demurs,  by  H.  &  K.,  citizens  of  Pennaylvania; 
BTvd  tlie  other,  the  demise  or  B.  &  G.  citizens  of  Maasachutetts.  The 
cause  corning  on  for  trial  before  a  jury,  the  plaititifFs  aiiifeied  a  non- 
iuit,  which  was  set  aside  ;  and  Uie  Court,  on  the  motion  of  the  plain- 
tiffs, permitted  the  declaration  to  be  amended,  by  adding  a  count  on 
the  demise  of  S.,  a  citizen  of  Missouri.  The  parties  went  to  trial 
without  any  other  pleading  ^  and  the  Juiy  found  for  the  plaintiff*, 
upon  the  third,  or  new  ewint,  and  a  judgment  was  rendered  in  his  fii- 
vour.  Held  to  be  valid.  Wright  el  oL  vs.  The  lettee  •f  Bolknge- 
worth,  165. 

3.  The  allowance  and  refusal  of  amendments  in  the  pleadings — the  granting^ 

and  refusing  new  trials ;  and  most  of  the  other  incidental  orders, 
made  in  the  progress  of  a  cause,  before  trial ;  are  matters  so  pecu- 
liarly addressed  to  the  sound  discretion  of  the  Courts  of  original  ju- 
risdiction, as  to  be  6t  for  their  decision  ofkly,  under  their  own  rules 
and  modes  of  practice.  Thia  Court  has  alwafs  d^ned  interfering 
in  auch  cases.  Ibid,!^. 

4.  On  a  trial  upon  the  merits,  it  is  too  late  to  take  exception  to  the  capa- 

city of  the  plaintiff  to  sue,  this  should  have  been  done  by  a  plea  in 
abatement,  before  the  trial;  and  the  Amission  to  do  thia  is  a  waiter  of 
the  objection.  Canard  vs.  The  jUhntie  Jnturanee  Compamy.  450. 

5.  "When  the  state  of  tlie  record  did  ttot  show  a  judgment  of  nonsuit  to 

have  been  entered,  although  the  bill  of  exceptions  atates  the  fact, 
the  pbuntiff  may  apply  for  a  cerfimrmi  to  brinff  up  a  peifect  record^  or 
dismiss  the  writ  of^  error,  %nd  proceed  de  n^.  Elmore  vs.  GrytHie», 
472.  ■. 

6.  The  state  of  Ohio,  not  having  been  ailmitted into  the  Union  until  1602, 

the  Act  of  Congress  passed  May  8th  1793,  which  ia  expreesly  con- 
fined in  its  operatftona  to  the  day  of  its  pasar-ge,  in  adopting  the  pryic- 
tice  of  the  state  Conrto  into  the  Courts  of  the  United  SUte%  could 
have  no  operation  in  that  sUte  i  but  the  District  Court  of  the  United 
States,  established  in  that  sUte  in  1803,  was  vested  with  all  tbe 
powers  and  jurisdiction  of  the  District  Court  of  Kentucky,  which 
exercised  fuU  Circuit  Couit  jurisdiction,  with  power  to  create  a 
practice  for  ita  own  government.  The  District  Court  of  Ohio  did 
not  create  a  system  for  itself,  but  finding  one  eaiablished  in  tbe  state, 
in  the  true  spirit  of  the  policy  pursued  by  the  United  Stotea,  pro- 
ceeded to  adminiater  iuibce  aoeording  to  the*  practice  of  the  state 
Courts,  and  by  a  aingle  rule  adopted  the  atatc  mtem  of  practice. 
When  in  1807,  the  seventh  Circuit,  Waa  establisfied^  the  judge  aa- 
aigned  to  that  Circuit,  found  the  practice  of  the  state  stdopledy  in  fiitfl, 
into  the  Circuit  Court  of  tbe  Umted  States,  and  the  same  has  nnee. 
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so  fkr  as  it  was  found  pnct'icable  and  convenient,  hj  a  oaHbrni  mh 
dentanding,  been  pursued  without  any  positive  rule  upon  the  sub* 
ject.  FutteHon  vs.  Tfie  Bank  of  the  United  States.  613. 

7.  The  Act  of  18th  Februaiy,  1820,  relative  to  proceedings  against  p«r- 

ties  to  proaiasory  notes,  was  a  very  wise  and  benevolent  law,  and 
Its  salutary  effects  produced  its  immediate  adoption  into  the  pne- 
tice  of  the  Courts  of  the  United  States,  and  the  suits  have  in  many 
instances  been  prosecuted  und^r  it.  B)id.  6\3. 

8.  It  will  VI- be  contended,  that  the  practice  of  a  Court  can  only  be  sus- 

tainedf^  written  rules,  nor  that  a  party  pursuing  a  form  or  mode  of 
proceeding,  sanctioned  by  the  most  solemn  Adi  of  the  Court  through 
a  course  of  years,  is  to  be  surprised  and  turned  out  of  Court  upon 
a  ground  which  haa  no  bearinr  upon  tb«  merits.  Written  rules  are 
unquestionably  to  be  preferred,  because  of  their  certainty  ;  but  there 
can  be  no  want  of  certainty  where  long  acquiescence  has  established 
it  to  be  the  law  of  the  Court,  that  the  state  practice  shall  be  their 
practice,  as  far  as  they  have  the  means  of  canying  it  into  effect,  or 
until  deviated  from  by  positive  rules  of  their  own  making.  Ktid,  613. 

9.  Although  the  Act  of  the  legislature  of  Ohio  regulating  the  mode  of 

proceeding  in  actions  on  promis8or}r  notes,  was  passed  after  the  mak* 
ing  of  the  note  upon  which  this  action  was  brought^  yet  the  Circuit 
Court  of  the- United  States  fbr  the  district  of  Ohio,  having  incorpo- 
rated the  action  under  that  statute,  with  all  its  incidents,  into  its 
course  of  practice,  and  having  full  power  by  law  to  adopt  it,  there 


tion  of  the  system  under  which  it  has  always  acted.  Ikid,  615. 
10.  Where  the  record  from  the  Court  below,  contained  the  whole  pro] 
ceedings  in  the  case,  and  exliibited  all  the  matters  either  party  re- 
quired for  a  final  disposition  of  the  case,  and  the  counsel  fbr  both  the 
appellant  and  the  appellees,  were  willing  to  submit,  upon  argument 
the  whole  case  to  the  final  decision  of  the  Court,  but  it  appeared 
tliat  the  Circuit  Court  of  Ohio  had  not -decided  any  question,  but 
that  which  had  been  raised  upon  the  jurisdiction  of  the  Court  ;  the 
counsel  were  directed  by  this  Court  to  argue  the  point  of  jurisdic* 
tion  only.  APDanaUvB.  Smalky  et  aL  621. 

PRESIDENT  OF  THfi  UNITED  STATES. 

See  Army  of  the  United  States,  2,  3. 

PRINCIPAL  AND  AGENT. 

The  officers  of  a  bank  arc  held  out  to  the  public,  as  having  authority  toT 
act  according  to  the  general  usage,  practice,  and  course  of  their  bu- 
siness ;  and  their  acta  within  the  scope  of  such  usage,  practice,  and 
course  of  business,  would,  in  general,  bind  the  bank  in  favour  of 
third  persons,  possessing  no  other  knowledge.  Minor  et  oL  vs.  The 
Mechanics  Bunk  of  Alexandria.  70. 

PRIORITY  OF  THE  UNITED  STATES. 

1.  What  is  the  nature  and  effect  of  the  priority  of  the  United  States,  un- 

der Uie  statute  of  1799,  chap.  128,  sec.  66.  Canard  vs.  TJie  Atlantic 
Insurance  Company.  438. 

2.  It  is  obvioQ%  tlvt  the  latter  clause  of  the  65tL  section  of  the  Act  of 

1799,  is  mere^  an  explanation  of  the  term  "  insolvency"  used  in  the 
first  clause,  and  embraces  three  classes  of  cases,  all  or  which  relate 
to  living  debtors.  The  case  of  deceased  debtors,  stands  wholly  upon 
the  alternative,  in  the  fbrmer  part  of  the  enactment  439. 
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3.  Imohreiicyt  in  the  sense  of  the  statute,  relates  to  sach  a  f^eneral  di- 

▼estment  of  property,  as  would  in  fact  be  eqaivalent  to  insolvency 
in  its  technical  sense.  It  supposesy  that  all  the  debtor's  property  has 
passed  ftom  him.  This  was  the  language  of  the  decision  in  the  case 
of  the  United  Sutes  m.  Hooe,  3  CrmeS^  73 1  and  it  was  consequent- 
ly heldt  that  an  aangnment  of  part  of  the  debtor's  property,  did  not 
fidl  within  the  pronsion  of  the  statute.  Ibid,  439. 

4.  Mere  inability  or  the  debtor  to  pav  aU  his  debts,  is  not  an  insolvency 

within  the  statute  <  but  it  must  be  manifested  in  oi9  of  the  three 
modes^  pointed  out  in  the  explanatoiy  clause  of  thviRCtion.  Ibid^ 
439. 

5.  The  priority,  as  limited,  and  established  in  fiivoor  of  the  United  States, 

is  not  a  right  which  supersedes  and  overrules  the  assignment  of  the 
debtor,  as  to  any  property  which  the  United  States  may  aAerwards 


Rich  assignment  to  the  assignees  <  but  it  is  a  mere  rirht  of  prior  pay- 
ment, out  of  the  general  funds  of  the  debtor,  in  the  bands  of  the  as- 
Bgnees ;  and  the  assignees  are  rendered  penonaOy- liable.  If  they 
omit  to  diacharge  the  debt  due  to  the  United  Stotfea.  Ildd.  439. 

6b  It  is  true,  that  in  discussions  in  Courts  of  Equity  a  martgage  is  some- 
times  called  a  lien,  for  a  debt  {  and  so  it  certainly  is,  and  something 
more  I  it  is  a  transfer  of  the  property  itself  as  security  for  the  debt 
This  most  be  admitted  to  be  true  at  law,  and  it  is  equally  true  in  equity; 
for  in  this  respect  eauity  follows  the  law.  The  Cftate  is  considered 
as  a  trust,  ana  accoraing  to  the  iolsiition  of  tha  forties,  as  a  qitalift- 
ed  estate  and  security.  When  the  debt  is  discharged,  there  is  a  re- 
sulting trust  for  the  mortgagor.  It  is  tlefefore  only  in  a  loose  and 
genenl  sense,  that  it  is  sometimes  called  a  lien ;  and  then  only  by 
way  of  contrast,  to  an  estate  absolute  and  indefeisible.  JlfkL  441. 

7,  It  has  never  yet  been  decided  by  this  Court,  that  the  priority  of  the 
United  Statea  will  divest  a  specific  lien,  attached  to  any  thing,  whe- 
ther it  be  accompanied  by  possession  or  not.  Ibid,  441. 

a  The  case  of  Thelluson  t».  Smith,  2  Hlteai.  396,  turned  upon  its  own 
particular  circumstances,  and  did  not  establish  any  principles  differ- 
ent from  those  which  are  recognised  in  this  case.  And  it  establishes 
no  such  proposition,  as  that  a  speoiiio  and  perfected  lien  can  be  dis- 
placed by  the  mere  priority  of  the  United  States.  Ibid,  444. 

9.  It  is  not  understood,  that  a  general  lien,  by  judgment  on  holds,  con- 
stitutes, per  «e,  a  property  ur  right  in  the  land  itself.  It  only  confers  a 
right  to  levy  on  the  same,  to  the  exclusion  of  other  adverse  interests. 


the  same,  the  title  of  the  creditor  relates  back  to  the  time  of  the 
judgmen^  so  as  to  cut  out  intermediate  incumbrances.  But  sub- 
ject to  this,  the  debtor  has  full  power  to  sell  or  otherwise  dupose  of 
the  Und.  Ibid.  443. 

PROMISSORY  NOTE. 

1.  In  an  action  against  the  endorser  of  a  promissory  note,  made  nego- 
tiable in  the  Bank  of  the  Bletropolis  the  decUration  averred  a  de- 
mand of  the  same,  at  that  bank.  No  other  notice  of  the  non-pay- 
ment of  the  note,  was  sent  to  the  endoner,  but  that  left  for  him  at 
the  Bank  of  the  Metropolis «  snd  it  was  proffd,  that  there  was  an 
agreement,  by  parol,  with  the  endorser,  as  to  other  notes  discounted 
pitnoosly,  bj  the  bank,  for  his  acooniiiiodation,  that  payment,  and 
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deriMind  of  pavment,  ihoold  be  niide  at  tlie  baiik :  the  endorser  re- 
sidiiii^  a  considerable  distance  from  the  bank.  Held  to  be  niffident. 
Bmtti  ikiKaUiri  vs.  The  Bank  of  ike  Mttnpolit.  89. 

2.  The  endorser  of'  such  a  note,  is  himself  bound  by  tlie  contraet  made 

by  the  drawer,  and  by  the  established  and  known  usage  of  tbe  bank. 
Jbi4i.  9S. 

3.  A  promissoiy  note  was  made  mt  Oeoi^own,  payable  at  the  Bank  of 

Columbia,  in  that  town ;  the  defendant^  the  endorser  of  the  note,  liv- 
ing in  the  county  of  Alexandria  within  the  District  of  Columbia,  and 
having,  what  was  alleged  to  be,  a  piate  of  burineu  in  the  City  of 
IVashmg^on ;  and  the  notice  of  the  non-payacnnt  of  the  note,  en« 
closed  in  a  letter  and  superscribed  with  liis  name,  was  put  into  the 
post-ofBce  at  Georgetown,  addressed  to  him  at  that  pbu^e.  Held 
that  this  notice  was  sufllicient.  The  Bank  of  Cohmoim  vs.  Law- 
rence. 582. 

4.  In  cases  where  the  party  entitled  to  notice  resides  in  the  country,  un- 

less notice  sent  by  the  mall  is  sufficient,  a  special  messenger  must 
be  employed  for  we  purpose  of  standing  it,  but  this  case  b  not  one 
which  required  suchi  a  duty.  Ibid.  583. 

5.  If  the  defendant  had  a  place  of  business  In  the  City  of  Washington, 

and  the  notice  served  tnere  wouM  be  good,  yet  it  by  do  means  fol- 
lows, that  service  at  his  place  of  residence  in  another  place,  would 
not  be  equally  good.  Parties  may  be  and  frequently  are  so  situated, 
that  notice  may  well  be  given  at  either  of  several  places.  Ibid.  582. 
^  That  is  not  properly  a  place  of  business,  in  the  commercial  understand- 
^  ing  of  the  terms,  which  has  no  public  notoriety  as  such,  no  open  or 
public  business  eurried  on  at  it  by  the  party,  but  onl^  occasional  em- 
ployment by  him  there,  two  or  three  tunes  a  week,  in  a  bouse  occu- 
pied by  another  person,  the  party  only  engaged  in  settling  up  his 
old  business.  2mL582. 
r.  The  general  rule  is,  that  the  party  whose  duty  it  is  to  give  notice  of 
the  diihonour  of  a  bill  or  note,  is  bound  to  use  due  diligence  in  eom- 
muiiicating  the  same.  But  it  is  not  required  of  Mm  to  see  that  the 
notice  is  brouglit  home  to  the  party.  He  may  employ  the  usual  and 
ordinary  iDodcs  of  conveyance ;  and  whether  the  notice  reaches  the 
party  or  nQ\  the  holder  has  done  all  that  the  law  requires  of  him. 
Ibil  582. 

8.  It  seems  to  be  veil  settled,  that  when  the  facts  are  ascertained  and 

undisputed,  wh%t  shall  constitute  due  diligence  in  a  question  of  kw. 
Ibid.  583. 

9.  The  rules  relative  to  diligence  ought  to  be  reasonable,  and  founded  ia 

general  convenience,  and  with  a  view  to  clog,  as  little  as  possible^ 
consistently  with  the  safety  of  the  parties,  the  circuUtion  of  paper 
of  this  description.  Ibid.  583. 

10.  When  a  person  has  a  dwelling  house  and  a  counting-room  in  the 
same  city  or  town,  a  notice  sent  to  either  place  is  sufficient ; — if  par- 
ties liipe  in  different  post  towns,  notice  tlirough  the  post-office  is  suf- 
ficient. Notice,  to  a  party  living  at  another  place  than  the  holder, 
sent  by  mail  to  the  nearest  post-office,  is  good  under  common  cir- 
cumstance%  and  in  such  coses  where  notice  is  sent  by  mail,  it  is  dis- 
tance ak>ne^  or  the  usual  course  of  receiving  letters,  which  must  de- 
termine tbe  sufficiency  of  the  notice.  Ibiai  583. 

11.  Some  countenance  has  lately  been  given  in  England,  to  the  practice 
of  sending  a  notice  by  a  special  messenger  in  eztraovdinaiy  caaes, 
by  allowing  the  holder  to  recover  of  the  endorser  the  expenses  of 
•erriiig  the  notice  in  tfah  nanner.  Tbe  holder  h  not  bound  to  use 
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the  mail  for  the  purpose  of  sending^  the  notice.  He  mov  eniplor  a 
■pecial  messenger  if  he  pleases,  but.it  has  not  been  deemed  tliat'he 
must.  To  compel  tlie  holder  to  the  expense  of  It-  special  messen- 
ger would  be  unreasonable.  Ibid.  584. 
12.  Modem  decisions  go  to  establish,  that  if  a  note  be  at  the  place  where 
it  b  payable,  on  the  dav  it  falls  dne,  the  omu  of  proring  pa>'ment 
falls  upon  the  parties  who  are  liable  to  pay  it ;  and  the  instructions 
of  the  Circuit  Court,  in  this  case,  were  more  favourable  to  the  par- 
ties to  the  note,  where  the  Court  said,  upon  the  sufficiency  of  the 
demand,  that  on  an  article  or  a  note  made  payable  at  a  particular 
bank,  it.  is  sufficient  to  show  that  the  note  had  been  discounted,  and 
become  the  property  of  the  bank,  and  that  it  was  fai  the  bank,  and 
not  paid  when  at  maturity.  F\iUerton  vs.  Tkt  Bank  of  the  Uniud 
StaUs.  616. 

RECORDING  OF  DEEDS. 

1.  The  registry  Act  of  Ohio  directs  that  all  deeds  made  within  the  state 

sliall  be  recorded  within  m  months  from  the  time  of  the  actual  cxe- 
^  cution  thcreoi^  and  declares,  that  if  an^  iuch  deed  shall  not  be  re- 
corded in  tlic  county  where  the  land  hcs,  within  the  Kmits  allowed 
by  the  kw,  '<  the  same  shall  be  deemed  ihiudulent  and  void,  against 
any  sulMcquent  piiivhaser,  fur  a  valuable  consideration,  without  notice 
of  such  deed.'*  Steele^s  Letsee  vs.  Spencer,  559. 

2.  In  the  construction  of  the  registry  Actof'OhiOk  the  term  purcha- 

sers," b  usually  taken  in  its  limited  legal  sense.  It  means  a  coM| 
plete  purchaser «  or  in  otlier  words,  a  purchaser  clothed  witli  a  IcgU 
title.  JbitL  559. 

3.  It  is  not  oecefsary  that  a  deed  made  to  a  subsequent  bona  Jide  pur- 

chaser without  notice,  shall  be  recorded  to  give  it  operation  against 
a  prior  uiu^corded  deed,  as  bf  the  provisions  of  the  registry  Acu 
tlM  prior  deed  is  declared  in  itseli'  absolutely  void  as  against  such 
purchaser.  /bicL  560. 

4.  A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  the  patentee  of 

a  certain  tract  of  land,  hhould,  within  six  months,  n^ke  a  deed*  &c. 
with  covenants  of  wurranty  conveying  a  portion  of  the  land  held 
under  a  patent  to  the  Gunipia&inaiits  in  tliat  suit,  and  on  tlic  failure  of 
A  to  make  the  said  deed,  &c.  that  then  and  ii;  that  case,  tlie  com* 
plainant  shall  hold,  ]>osscss  and  enjoy  tlie  said  portion  of  land,  in  as 
full  and  ample  a  manner,  as  if  the  same  Iiad  been  conveyed  to  him.'* 
The  decree  of  the  Supreme  Court  of  Ohio,  5y  which  a  com-eyance 
of  land  is  directed  to  be  made,  tlic  decree  being  according  to  the 
laws  of  Ohio,  vested  in  those  to  whom  the  deed  was  ordered  to  be 
made,  such  a  legal  t.tle  to  the  land  to  have  been  convejred  by  the  deed 
as  would  have  been  vested  by  a  deed  of  equal  date ;  and  tlie  rcgistiy 
Act  of  Ohio  applies  as  well  to  a  title  under  such  a  decree,  as  it  would 
do,  if  the  party  held  under  ».  bona  Jiae  .deed  of  the  same  date  with  the 
patent  of  the  land,  and  tiic  decree  gives  a  legal  title  as  ample  as  a 
deed.  Ibid.  558. 

5.  Deeds,  2,  5,  6,  7,  8.  9. 

6b  The  provisions  of  the  laws  of  Kentucky,  relative  to  the  acknowledg- 
ment of  deeds,  for  the  purpose  of  recordmg  the  same.  EUiott  vs. 

POTM^.  oo9. 

RELEASE. 


At  Common  Law,  the  release  of  a  debtor  whose  person  is  in  ezecu* 
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tioo,  isa  wkate  of  the  judgment  iCielf.  The  Uw  will  not  permit 
pfoceedingi  by  a  creditor  at  the  ame  time  againft  the  person  and 
eatate  of  hia  debtor,  and  where  an  election  haa  been  made  to  take 
the  penon,  it  preaumea  aatiifiu^on,  if  the  penon  be  Tokntarily  re* 
kaaed.  Tke  t^niiid  SMm     Siambury  a  oL  575. 

RESPONDENTIA. 

1.  It  if  not  neceMiiy  that  a  retpoiuknHa  loan  ihould  be  made  before  the 

departure  of  ttie  ihip  on  the  voyai^  i  nor  that  the  money  loaned, 
should  be  employed  in  the  outfit  of  the  vessel,  or  invested  in  the 
goods  on  which  the  risk  ia  run.  Canard  vs.  The  Mantk  Ittmsranee 
Company,  436. 

2.  It  mattera  not,  at  what  time  the  loan  b  made,  nor  upon  what  gooda 

the  risk  is  taken.  If  the  risk  of  the  voya^  be  substantially  and 
really  taken ;  if  the  transaction  be  not  a  device  to  cover  usuiy,  {gam- 
ing, or  fraud ;  if  the  advance  be  in  good  fiiith,  for  a  maritime  premi- 
um;  it  is  no  objection  to  it,  that  it  waa  made  after  the  voyage  waa 
commenced,  nor  that  the  money  was  appropriated  to  purpoaes  whol- 
ly unconnected  with  the  vqjrage.  Ilnd,  437. 

3.  The  lender  on  retpondenHa^  is  not  presumed  to  lend  on  the  faith  of 

any  particular  appropriation  of  the  money  i  and  if  it  were  otherwia^ 
his  security  couU  not  be  avoided  by  any  miaapplication  of  the  fbnd^ 
where  the  risk  was  bonajidt  run,  upon  other  goods)  and  it  waa  not  a 
mere  contract  of  wager  and  hazard.  Ibid.  437. 

4.  It  seems,  that  the  common  and  usual  form  of  a  rupandtnHa  bond»  ia 

that  which  waa  uaed  in  thia  case.  Ibid.  437. 

SPECIFIC  PERFORMANCE. 

1.  Chancery  Practice,  11. 
3.  Barry  at.  Coombe»  640. 

STATE  LAWS. 

1.  Under  the  law  of  Virginia,  a  confession  of  Judgment  bjr  the  defend- 
ant, is  a  release  of  errors.  MandeoUk  vs.  Suddty  et  at  136. 
3.  Courts  of  the  several  states,  1,  2, 3, 4»  5. 

3.  The  Act  of  the  legislature  of  Muyhmd,  passed  19Ui  December  1791, 

entided  "An  Act  concerning  the  territory  of  Columbia,  and  the 
City  of  Washington,"  which,  by  the  6th  section,  provides  for  the 
holding  of  landa  by  "foreigners^^  is  an  enabling  Act  ( and  applies  to 
those  only  who  could  not  Uke  hmda  without  the  proviaions  of  that 
law.  It  enables  a  **  foreigner"  to  take  in  the  same  manner  as  if  he 
were  a  citizen.  Spratt  vs.  Sprati,  349. 

4.  A  foreigner  who  becomes  a  citizen,  ia  no  longer  a  foreigner,  within  the 

view  of  the  Act  Thus  after pwxkawed  kouk,  vest  in  him  as  a  citi- 
zen, not  by  virtue  of  the  Act  of  the  IcjB^isUture  of  Maiyland,  but  be* 
cause  of  his  acquiring  the  ri^ts  of  citizenship.  Ibid.  349. 

5.  Landa  in  the  county  or  Washington*  and  District  of  Columbia,  pur- 

chased by  a  foreigner,  before  natuialization,  were  held  by  him  under 
the  bw  of  Maiybndy  and  mig^t  be  transmitted  to  the  relations  of 
the  purchaaer,  who  were  foreigners ;  and  the  capacity  so  to  tran^ 
roit  those  knds,  b  g^ven  absolutely,  by  thb  Act,  and  is  not  affected 
by  hb  becoming  a  citizen ;  but  they  pass  to  hbhein  and  relation^  pre- 
cisely as  if  he  bad  remained  a  foreigner.  Ibid.  349. 

6.  The  statute  of  limitations  in  Kentuckv.  b  substantially  the  same  with 

the  sUtute  of  21  James  2,  ch.  16,  With  the  exception,  that  it  substi- 
Vol.  I.  5  A 
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tutea  the  tenn  of  /See  yean  instead  of  mx.  The  English  decisions 
haTe,  therefore,  been  teaorted  to  in  Una  caae»  in  the  conatnio- 
tion  of  the  statute  of  Kentucky,  and  are  entitled  to  gfeat  considera- 
tion. They  cannot  bt  considered  as  conduatve  upon  the  construc- 
tion of  a  statute  passed  hr  a  state,  upon  a  like  subject  <  ibr  thu  be- 
longs to  the  local  state  tribunak,  whnse  rules  of  interpretation,  most 
be  presumed  to  be  founded  upon  a  more  just  and  accurate  view  of 
their  own  jurisprudence.  Bai  vs.  Maniion.  359. 

7.  If  the  doctrines  of  the  Kentucky  Courts*  in  the  constniction  of  a  sta- 

tute of  tliat  sUtc,  are  irreconcikble  with  the  English  dedaons,  upon 
a  statute  in  similar  terms ;  this  Court,  in  conformity  with  its  general 
practice,  will  follow  the  local  law,  and  administer  the  same  Justice 
which  the  state  Court  would  administer  between  die  same  parties. 
Ibid.  360. 

8.  The  decisions  in  the  Courts  of  New-York  on  the  construction  of  its 

own  statute  of  frauds,  aikl  the  extent  of  the  rules  deduced  from  it, 
present  to  this  Court  a  guide  in  its  decisions  upon  the  constniction 
of  their  statute.  L^fVolf  vs.  Babaud  daLSQ\. 

9.  In  an  action  of  ejectment  to  recover  land  in  Kentucky,  die  law  of 

real  estate  in  Kentucky,  is  the  law  of  this  Court,  in  deciding  the 
rights  of  the  parties.  Davis  vs.  Ma$on.  SOS. 

10.  Under  the  law  of  the  state  of  Kentucky,  and  the  decisions  of  tlieir 
Courts  upon  it,  a  will  with  two  witnesses  is  sufficient  to  pass  real  es- 
tate ;  and  the  copy  of  such  a  will,  duly  proved  and  recocde<l  in  an- 
other state,  is  good  evidence  of  the  execution  of  the  wilL  Ibid.  508. 

11.  It  is  a  settled  rule  in  Kentucky,  that  although  more  than  one  witness 
is  required  to  subscribe  a  will  disposing  of  lands,  the  evidence  cC 
one  may  be  sufficient  to  prove  it.  Imd  508. 

12.  The  Orphans'  Court,  by  the  testamentanr  lawa  of  Maryland,  has  » 
ffeneral  power  to  adminbter  justice  in  aU  matten  relative  to  the  aP> 
fairs  of  deceased  persons,  according  to  law.  The  commission  to  be 
allowed  to  an  executor  or  administrator,  is  submitted  to  the  discre- 
tion of  the  Court,  and  is  to  be  not  under  five  per  cenL,  nor  exceed- 
ing ten  per  cent,  on  the  amount  of  the  inventoxy.  Nieholk  etoLyt, 
Hodge^  Ex.  565. 

13.  Under  tlie  laws  of  Vir^nia  relative  to  the  estate  of  deceasedperson^ 
lands  are  never  appraised.  Jreher  eioLvn.  Dentak  ei  aL  589. 

14.  Practice,  5,  6,  7,  8. 

15.  Under  the  law  of  Virginia,  which  directs  the  sheriff  holding  an  exe- 
cution ag^nst  the  g^oods  and  effects  of  defendanti^  to  take  forthcom- 
ing bonds,  for  the  property  levied  upon  by  the  execution,  and  au- 
tliorizes  execution  to  issue  for  the  amount  of  the  debt  due  upon  the 
original  execution,  after  Un  day^  notict  to  the  obligors  in  the  bond 
of  the  motion  for  execution,  the  property  levied  on  not  having  been 
re-delivered,  according  to  the  condition  of  the  bond  ;  'iS  the  notice 
given  to  the  obligees,  of  the  plaintiff's  intention  to  proceed,  is  suf- 
ficiently explicit  to  render  misUke  impoanble,  it  will  be  sustain- 
ed, although  the  whole  of  the  defendants  in  the  original  execution, 
may  not  be  named  in  the  notice.  Nice  and  technical  objections  to 
the  notice,  where  every  purpose  of  substantial  justice  is  efiected^ 
ought  not  to  be  fiivoured.  Alexander  vs.  Brown.  684. 

STATUTE  OF  FRAUDS. 

v.  The  statute  of  Frauds  of  New-York,  is  a  transcript  on  this  subject,  of 
the  statute  29  Charles  2d,  ch.  3.  It  dcdares,  that  no  action  shall  be 
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brought  to  chai^  a  defendant  on  a  special  promise  for  the  debt,  de«- 
fiuilt,  or  miicamage  of  another,  unless  the  ad^reement,  or  some  me- 
moraiidumy  or  note  tliereo^  be  in  the  writing  and  signed  by  the  par- 
ty, or  by  some  one  by  him  authorized.  The  words  **  collateral'*  or 
**  original"  promise«  do  not  occur  in  the  statute ;  and  have  been  in- 
troduced by  Courts  to  explain  its  objects,  and  expound  its  true  in- 
terpretation. lyWolfyB.  RabmidH  al  499. 
2.  Whether,  by  the  true  intent  of  the  statute  of  Frauds,  it  was  to  extend 
to  cases  where  the  eoUateral  promise,  (so  called,)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same  consideration,  moving 
at  Uie  same  time,  between  tlie  parties  i  or  whether  it  was  confined 
to  cases  where  there  was  already  a  subsistii^  debt  or  demand,  and 
the  promise  was  merely  founded  upon  a  subsequent  and  distinct  un- 


grave  deliberation.  But  it  has  been  closed  within  veiy  narrow  limits 
by  the  course  of  the  authorities,  and  seems  scarcely  open  for  general 
examination ;  at  least  in  those  states,  where  the  English  authorities 
have  been  fully  recognised  and  adopted  in  practice.  Ibid.  499. 
f  A  agree  to  advance  B  a  sum  of  money  for  which  B  is  to  be  answer* 
able,  but  at  the  same  time  it  is  expressly  upon  the  understanding 
that  C  will  do  some  act  for  the  securi^  of  A,  and  enter  into  an  agree- 
ment with  A  for  that  purpose,  it  would  scarcely  seem  a  case  of  mere 
collateral  undertaking,  but  rather  a  trilateral  contract  The  contract 
of  B  to  repay  the  money,  is  not  coincident  with,  nor  the  same  con^ 
tract  with  C  to  do  the  act  Each  is  an  original  promise «  though  the 
one  may  be  deemed  subsidiary  or  seconduy  to  the  otlier.   The  ori- 

S'nal  consideration  flows  from  A,  not  solely  upon  the  promise  of  ei- 
er  B  or  C,  but  upon  the  promise  of  both,  diveno  iniuita^  and  each 
becomes  liable  to  A,  not  upon  a  joint,  but  a  several  original  under- 


considenidon.  Ibid,  500. 

4.  The  case  of  Wain  ts9.  Warhers,  (5  f^otT,  10,)  was  the  first  case  which 

settled  the  point,  that  it  was  necessary  in  order  to  escape  from  tlie 
statute  of  Frauds,  that  the  agreement  should  contain  the  considera- 
tion for  the  promise  as  well  as  the  promise  itself,  li'  it  contain  it,  it 
has  since  been  determined  that  it  is  wholly  immaterial  whether  the 
consideration  be  stated  in  express  terms,  or  by  necessary  implication. 
That  case  has  been  adopted,  to  a  limited  extent,  by  the  Coiuls  of. 
New-York  into  its  jurisprudence,  as  a  sound  construction  of  the  sta- 
tute. Ibid  501. 

5.  The  statute  of  Frauds  in  Maiyland  requires  written  evidence  of  the 

contract,  or  a  Court  cannot  decree  peitormance.  The  words  of  the 
statute  are  unless  the  agreement  upon  which  such  action  shall  be 
blt>ught,  or  some  memorandum  or  note  thei«of,  shall  be  in  writing 
iign^  by  the  party  to  be  charged  therewith,  or  by  some  other  per- 
son by  him  thereto  lawfully  authorized."  Barry  vs.  Coombe,  650. 

6.  A  note  or  memorandum  in  writing  of  the  agreement  between  parties, 

is  sufficient  under  the  statute  of  Frauds  of  Maiyland ;  and  in  order 
to  obtain  specific  performance  in  equity,  the  note  in  writing  must  be 
sufficient  to  sustain  an  action  at  law. "  The  form  is  not  regarded,  or 
the  pUce  of  signature,  provided  it  be  in  the  handwriting  of  the  par- 
ty, or  his  agent,  and  furnish  evidence  of  a  complete  and  practicable 
agreement  A  Court  of  Equity  will  supply  no  more  than  the  ordi- 
nary incidents  to  such  an  agreement,  such  as  the  ingredients  of  a 
complete  tnnaler,  usual  covenants,  &c.  Ibid.  650. 


740 


INDEX. 


STATUTE  OF  FRAUDS. 

7.  An  enminatiofi  of  the  euet  will  ahow  tbiit  Courts  of  EquHr  sre  not 

psrtieular,  with  regtrd  to  the  direct  and  immediate  |Mirpose  tor  which 
the  written  eYidenoe  of  the  contract  was  created.  It  is  wMen  evt- 
denee  which  the  statute  requires ;  and  a  note  or  letter,  and  eren  in 
one  case  a  letter,  the  object  of  which  was  to  annul  the  contract,  on 
a  g;round  reallj  not  unreasonable,  was  held  to  brings  a  case  within 
the  provisions  of  the  statute.  IbkL  651. 

8.  Where,  in  an  account  stated  bj  the  parties,  in  the  handwiiting  of  the 

defendant,  his  name  being  written  bf  him  at  the  head  of  the  ac- 
count, a  baUnce  was  acknowledged  to  be  due  by  him  to  the  com- 
pbiinant  in  the  bill  (or  a  specific  perfntnance,  there  was  the  fbilow- 
mff  credit;  ** my jpmAaae  cf  fmt lui^^  E.  B,wkaKf  mnd 

ent  memorandum  in  writing  under  the  statnte  of  PrMids  of  Maryland, 
upon  which  the  Court'  cmild  decree  a  specific  perfcrmance  of  the 
sale  of  the  estate  referred  to ;  other  matters  appearing  in  evidence, 
and  by  the  admissions  of  the  defendant  in  his  answrer,  to  show  the 
partictihir  property  designated  by  "your  \  E.  J9.  wkmf  wnd pn- 
misM."  JbuL  651. 

Statute  of  limitations. 

1.  The  statute  of  limitations,  instead  of  btinw  viewed  in  an  unfiiTOurable 

light,  as  an  unjust  and  discreditable  defence,  should  hare  receired 
such  support  from  Courts  of  Justice,  as  would  have  made  it,  what 
it  was  intended,  emphatically,  to  be,  a  statute  of  repose,  it  is  a  wise 
and  beneficial  law,  not  designed  merely  to  iwae  a  pre— mption  of 
payment  of  a  hist  debt,  from  lapse  of  time  <  but  to  afford  security 
against  sUlc  demands,  after  the  true  state  of  the  transaction  may 
have  been  forgotten,  or  be  incapable  of  explanation,  by  reaaon  of 
the  death  or  removal  of  witnesses.  Bell  vs.  Morritan,  360. 

2.  An  exposition  of  the  statute  of  limitations,  which  is  consisteBt  with 

its  true  object  and  import,  is  that  expressed  by  this  Court,  in  the 
case  of  Wetzell  vs,  Bussard,  (11  Wheoi,  309,)  '^an  acknowledg- 
ment which  will  revive  the  original  cause  of  action,  must  be  wtqua' 
HJled  and  uneonditumal—At  roust  show,  positivehr,  that  the  debt  is 
due,  in  whole  or  in  part  If  it  be  connected  with  the  circumstances 
which  in  any  manner  affect  the  chum,  or  if  it  be  conditional,  it  may 
amount  to  a  new  assumpsit,  for  which  the  old  debt  is  a  sufficient  con- 
sideration {  or  if  it  be  construed  to  revive  the  original  debt,  that  re- 
vival is  conditional,  and  the  peiformance  of  the  condition,  or  a  rea- 
diness to  perform  it,  must  be  shown."  Jbid,  362. 

3.  If  the  bar  m  the  statute  is  sought  to  be  removed  by  the  proof  of  a  new 

promise,  that  piomisc,  as  a  new  cause  of  action,  ought  to  be  proved 
in  a  clear  and  explicit  manner,  and  be  in  its  terms,  unequivocal  and 
determinate ;  and  if  any  conditions  are  annexed,  they  ought  to  be 
shown  to  have  been  performed.  BncL  362. 

4.  The  admission  of  a  party  of  the  existence  of  an  unliquidated  ac- 

count, on  which  something  is  due  to  the  phuntiff,  but  no  specific 
balance  is  admitted,  and  no  document  produced  at  the  time,  from 
which  it  can  be  ascertained  what  the  parties  understood  the  balance 
to  be,  would  not,  by  the  Courts  of  Kentucky,  be  held  sufficient  to 
take  the  case  out  of  the  statute,  and  let  in  the  plaintiff  to  prove, 
aliunde^  any  balance,  however  large  it  may  be.  It  is  indispensable 
for  the  party  to  prove,  by  iudepcDdent  evidence,  the  cJElent  itf  the 
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bdance  due  to  biiii»  bdbve  there  cm  arise  anj  pranue  to  pqr  it  ai  a 
flubabting  debt.  lUd,  365. 

5.  The  acknowledc^ment  of  a  debt  b^  one  iMrtner,  after  a  diaolutioii  of 

the  co-partnenhip,  is  not  sufficient  to  take  the  case  out  of  the  sta- 
tute,  as  to  the  other  partners.  Ihid,  373. 

6.  A  dissolution  of  partnership  puts  an  end  to  the  authori^  of  one  part- 

ner to  bind  the  other;  it  operates  as  a  revocation  of  all  power  to 
create  new  contracts,  and  the  right  of  partners  as  such,  can  extend 
no  further  than  to  settle  the  partnership  concerns  already  existing, 
and  distribute  the  remaining  funds;  and  this  right  majr  be  restrained 
by  the  delegation  of  this  authority  to  one  partner.  Ilnd,  370. 

7.  After  a  dissolution  of  a  partneriKIp,  no  partner  can  create  a  cause  of 

action  against  the  other  partners,  except  by  a  new  authority  com- 
municated to  him  for  that  purpcie.  Ibia,  373. 

8.  When  the  statute  of  limitations  has  once  run  against  a  debt,  the  cause 

of  action  agunst  the  partnership  is  gone.  Ibid*  373. 

SURETIES. 

|.  The  claims  of  the  United  States,  upon  an  official  bond,  and  upon  all 
the  parties  to  it,  is  not  released  by  the  laches  of  the  officer  to  whom 
the  assertion  of  this  chum  is  intrusted.  Such  laches  have  no  effect 
whatsoever  on  the  rights  of  the  United  States,  at  weU  agmrui  the 
mreties,  as  the  principal  in  the  Bond.  Doz  vs.  The  PoitmaMer  Qt- 
neral  325. 

?.  The  discharge,  by  the  Secretary  of  the  Treasury,  of  the  principal  in  a 
bond  to  the  United  States,  who  ia  imprisoned  under  a  en.  an.  issued 
agi^nst  him,  and  who  has  assigned  all  his  property  for  the  use  of  the 
United  States,  does  not  impair  or  affect  the  rirhta  of  the  United 
States  to  proceed  against  sureties  for  the  amount  due  upon  the  judg- 
ment, and  unpaid.  T%e  UniUd  StaUs  vs.  Staubury  et  aL  575. 

TENANCY  BY  THE  CURTESY. 

1.  It  mm*  that  the  rigid  rules  of  the  common  law  do  not  require  that 

the  husband  shall  have  had  actual  seisin  of  the  lands  of  the  wife,  to 
entitle  himself  to  a  tenancy  by  courtesy,  in  waste,  or  what  'is  some- 
times styled  "  wild  Unds."  Dams  etaly^  Mann,  506. 

2.  If  a  right  of  entry  on  buids  exists,  it  ought  to  be  sufficient  to  sustain  the 

tenure  acquired  by  the  husband,  where  no  adverse  possession  exists. 
Ibid.  508. 

3.  At  present  it  is  fully  settled  in  equity,  that  the  husband  shall  have 

courtesy  of  trust,  as  well  as  of  le^  estatei^  of  an  equity  of  redemp- 
tion, of  a  contingent  use,  or  money  to  be  laid  out  in  lands.  Ibid*  506. 

TERRITORIES. 

1.  The  Constitution  of  the  United  States  confer^  absolutely,  on  the 
veniment  of  the  Union,  the  power  of  making  war,  and  of  makin^^ 
treaties.  Consequently,  that  government  possesses  the  power  of  ac- 
quiring territory,  either  by  conquest  or  by  treaty.  Tht  dmeriean  Lt' 
Muranee  Company  vs.  356  baka  of  CoUtM*  542. 

^2,  The  usage  of  the  worid  is^  if  a  nation  be  not  entuely  subdued,  to  con- 
sider the  holding  of  conquered  territory  as  a  mere  militaiy  occupi^ 
tion,  until  its&te  shall  be  determined  at  the  treaty  of  peace.  If  it  be 


ly  becomes  a  part  of  the  nation  to  which  it  is  annexed ;  either  on  the 
tenni  stipulated  in  the  tica^  of  ccwoB^  or  on  luch  «•  lt» 
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■haJl  impose.  On  such  timnsfer  of  territoiy,  it  htm  never  been  held, 
that  the  rektions  of  the  inhabitants  with  each  other  under^  anv 
changfe.  Their  reUtions  with  their  former  sovereign  are  dissolved, 
and  new  relations  are  created  between  them  and  the  jg^emment, 
which  has  acquired  their  territoiy.  The  same  act  which  transfers 
their  country,  transfers  the  allegiance  of  those  who  remain  in  it,  and 
the  law,  which  may  be  denominated  political,  is  necessarily  changed; 
^though  that  which  regulates  the  intercourse  and  general  conduct 
of  individaals,  remains  in  force,  until  altered  by  the  newly  created 
power  of  the  state.  Jbid.  542. 

3.  Florida. 

4.  Jurisdiction. 

TRUSTS  AND  TRUSTEES. 

1.  Where,  by  the  terms  of  a  deed  conveying  real  estate  in  trust,  to  be 

sold  for  the  benefit  of  the  creditor  of  the  grantor,  the  trustee  is  di- 
rected to  sell  the  property  conveyed,  by  public  auction — the  trustee 
was  bound  to  conform  to  this  mode  of  sale.  This  was  the  test  of 
value,  which  the  grantor  thought  proper  to  require ;  and  it  was  not 
competent  to  the  trustee  to  establish  any  other ;  although,  by  doing 
so,  he  might,' in  reality,  promote  the  interests  of  those  for  whom  he 
acted.  Greehkaf  vs.  Queen  el  oL  145. 

2.  Ag^reement,  2. 

3.  Chancery  Practice,  1,  2,  3. 

4.  Full  notice  of  a  trust,  draws  after  it  all  the  consequences  of  a  full  de- 

claration of  the  trust,  as  to  all  persons  chargeable  with  such  notice. 
The  Meehania  Bank  of  Jkxandria     Lowm  &  Mbtw  Setmi.  309. 

5.  It  is  well  settled  in  equity,  that  all  persons  coming  into  possession  of 

trust  property,  with  notice  of  the  trust,  shall  be  considered  as  trus- 
tees (  and  bound,  with  respect  to  that  spedal  property,  to  the  exe- 
cution of  the  trust.  Ibid,  309. 

UNITED  STATES. 

Lien  of  the  United  States  for  priority  of  payment  See  Priority  of  Pay- 
ment, Iden, 

USAGE. 

1.  Bills  of  Exchange,  4,  5. 

2.  Promissoiy  Note,  1. 

USURY. 

1.  C.  &  Co.  discounted  their  notes  with  the  F.  and     Bank  of  Georfi%« 

town,  at  thirty  days;  and,  in  lieu  of  money,  they  stipulated  to  take 
the  post  notes  of  the  bank,  payable  at  a  future  day,  without  interest, 
while  the  post  notes  were  at  a  discount  of  one  and  a  half  per  cent  in 
the  market,  at  the  time  of  the  transaction.  Such  a  contract  is  usurious. 
The  endorsement  of  a  promissory  note  of  a  stranger  to  the  transac- 
tion, which  was  passed  to  the  bank  as  a  collateral  security  for  tlie 
usurious  loan,  although  the  note  itself  b  not  tainted  with  the  usury, 
yet  the  endorsement  is  void,  and  passes  no  property  to  the  bank,  m 
the  note;  and  the  subsequent  payment  of  the  original  note,  for  which 
the  security  was  given,  and  the  repayment  of  the  sum  received  as  usu- 
ry, will  not  ^ve  legalitv  to  the  transaction.  GaUher  vs.  Thtt)armeT9 
and  Mechanics  Bank  of  Georgetown,  43,  44. 

2.  If  a  note  be  free  from  usury  in  its  origin,  no  subsequent  usurious  trans- 

actions respecting  it,  can  affect  it  wi^  the  taint  of  ntury,  although 
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an  endoner  of  the  note,  whose  property  in  it  was  acquired  throu^ 
a  usurious  transaction,  may  not  be  able  to  maintain  a  suit  upon  it. 
Ibid,  43. 

3.  The  Act  of  Assembly  of  IfaryUnd,  declares  "all  bonds,  contracts,  and 

assurances  whatever,  taken  on  an  usurious  contract,  to  be  utterly 
▼Old."  And  the  endorsement  of  a  promissory  note,  for  a  usurious 
consideration,  is  a  contract  within  the  statute,  and  was  void.  Ibid,  43. 

VENDOR  AND  VENDEE. 

1.  In  contracts  for  the  sale  of  land,  by  which  one  agrees  to  purchase,  and 

the  other  to  convey,  the  undertaking  of  the  respective  parties  are 
always  dependent,  unless  a  contrary  intimation  clearly  appears.  Tht 
Bank  of  Columbia  vs.  JIugrur,  464. 

2.  Although  many  nice  distinctions  are  to  be  found  in  the  books  upon  the 

(]|uestion,  whether  the  covenants  or  promises  of  the  respect  ive  par- 
tics  to  the  contract,  are  to  be  considered  independent  or  dependent; 
Yct  it  is  evident  tlie  inclinations  of  Courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most  just  ibid.  465. 
o.  In  such  cases,  if  citlier  vendor  or  vendee,  wish  to  compel  the  other  to 
fulfil  his  contract;  he  must  make  his  part  of  the  agreement  precedent, 
and  cannot  proceed  against  the  other,  without  actual  perfurniance  of 
the  agreement  on  his  purt,  or  a  tender  and  refusal.  Jbid.  465. 

4.  An  averment  of  performance  is  always  made  in  the  declaration  upon 

contracts  containing  dependent  undertakings,  aud  that  averment 
must  be  supported  by  proof.  lOid.  465. 

5.  The  time  fixed  for  the  performance  of  a  contract,  is  at  law,  deemed  the 

essence  of  the  contract,  and  if  the  seller  is  not  ready  and  able  to  per- 
form his  part  of  the  agreement  on  that  day,  the  purcliaser  may  elect 
to  consider  the  contract  at  an  end.  But  equity,  which  from  its  pe- 
culiar jurisdiction  is  enabled  to  exa.i)ine  into  the  cause  of  dcUy,  in 
completing  a  purchase,  and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will,  in  certain  cases,  carry  the 
agreement  into  execution,  although  the  time  appointed  has  elapsed. 
ml  465. 

%.  It  may  be  laid  down  as  a  rule,  that,  at  law,  to  entitle  the  vendor  to  reco- 
ver the  purchase  money,  he  must  aver  in  his  declaration  performance 
of  the  contract  on  his  part,  or  an  offer  to  perform,  at  the  da^  speci- 
fied for  the  performance.  And  this  averment  must  be  sustained  bw 
proof  {  unlesB  the  tender  has  been  waived  by  tlie  purchaser.  Ibia, 
467. 

7.  If  before  the  period  fixed  for  the  deliveiy  of  a  deed  for  lands,  the  ven- 

dee has  declared  he  would  not  receive  it,  and  that  he  intended  to 
abandon  the  contract,  it  may  render  a  tender  of  the  deed  before  tlie 
institution  of  a  suit  unnecessary.  But  this  rule  can  never  apply,  ex- 
cept in  cases  where  the  act  which  is  construed  into  a  waiver,  occurs 
previous  to  the  time  for  performance.  Ibid.  467. 

8.  The  taking  possession  of  property  by  tlic  vendee,  before  conveyance* 

b  a  circumstance  from  which  is  to  be  inferred  tliat  he  considered  the 
contract  closed,  but  would  not  deprive  him  of  the  right  to  relinquish 
the  property,  if  the  vendor  could  not  make  a  title,  or  neglected  to 
do  so.  After  a  relinquishment  for  such  causes,  tlie  vendee  could 
sustain  an  action  to  recover  back  the  purchase  money  bad  it  been 
paid.  Ibid.  468. 

9.  "Where  the  legal  title  cannot  be  conveyed  to  the  vendee  by  the  ven- 

dor, and  the  vendee  must  resort  to  a  Court  of  Equity  to  establish  his 
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title,  notwitfafbuMlmg  aconreyance  of  aD  the  right  of  the  vendor  to 
hiiDy  the  Court  will  not  compel  him  to  pay  the  purchaie  money.  It 
would  be  compelling  him  to  take  a  law  auit,  instead  of  the  bnd« 
Aid.  468. 

WILLS  AND  TESTAMENTS. 

1.  Under  the  law  of  the  ttate  of  Kentucky,  and  the  decisions  of  their 

Courta  upon  it,  a  will  with  two  witnesses,  u  sufficient  to  pass  real 
estatCf  and  the  copy  of  such  a  will,  duly  proved  and  recorded  in  an- 
other state,  is  ffooa  evidence  of  the  execution  of  the  wilL  Ikaru  d  oL 
vs.  Abaon.  508. 

2.  It  is  a  settled  rule,  in  Kentuckv,  that  althouefa  more  than  one  witness 

is  required  to  subscribe  a  will  disposing  of  unds,  the  evidence  of  one 
may  be  sufficient  to  prove  it.  IbuL  SQ9. 

3.  Where  a  legacrr  for  wnich  suit  b  instituted,  is  given  jointly  to  several 

persons  in  different  families,  and  the  legatees  take  equaliy,  the  num- 
ber in  neither  family  being  ascertained  by  the  will,  all  the  claimants 
ought  to  be  brought  before  the  Court  The  right  of  each  individual 
depends  on  the  number  who  are  entitled,  and  this  number  is  a  fact, 
which  must  be  inqmred  into,  before  the  amount  to  which  any  one  it 
entitled  can  be  fixed.  If  this  fact  were  to  be  exannned  in  eveiy  case, 
it  would  subject  the  executors  to  be  harassed  by  a  multiplicity^  of 
suits,  and  if  it  were  to  be  fixed  by  the  first  decree,  would  not  bind 
persons  who  were  not  parties.  Pn^  et  aL  rs,  BkU  tt  al  681. 

4.  The  testator  in  his  will  says,    whereas  my  will  is  lengthy,  and  it  is  pos- 

sible 1  may  have  committed  some  eiror  or  em>n,  I  therefore  authorize 
and  empower,  as  fully  as  I  could  do  myself  if  living,  a  majority  of  my 
acting  executors,  my  wife  to  have  a  voice  as  executrix,  to  decide  in 
all  cases,  in  case  of  any  dispute  or  contention :  whatever  they  deter- 
mine is  my  intention,  shall  be  final  and  conclusive,  without  any  resort 
to  a  Court  of  Justice."  Clauses  of  this  description  have  always  receiv- 
ed such  judicial  construction,  as  would  comport  with  the  reasonable 
intention  of  the  testator.  Ibid.  679. 

5.  Even  where  the  forfeiture  of  a  legacy  has  been  dedared  to  be  the  pe- 

nalty of  not  conforming  to  the  injunction  of  a  will.  Courts  of  Justice 
have  considered  it,  if  the  legacjjr  be  not  given  over,  rather  as  an  effort 
to  effect  a  deared  object,  by  intimidation,  than  as  concluding  the 
rights  of  the  parties.  If  an  unreasonable  use  be  made  of  such  a  power 
so  g^ven  in  a  will;  one  not  foreseen,  and  which  could  not  be  intended 
by  the  testator;  it  has  been  considered  as  a  case,  in  which  the  general 
power  of  Courts  of  Justice  to  decide  on  the  rights  of  parties,  ought  to 
be  exercised.  Ibid.  680. 

6.  There  cannot  be  such  a  construction  given  to  such  a  clause  in  a  testator's 

will,  as  will  prevent  a  party  who  conceives  himself  injured  by  the 
construction,  from  submitting  his  case  to  a  Court  of  Justice.  A  Court 
must  decide  whether  the  construction  of  the  will  adopted  by  those 
who  are  named  is  the  right  construction,  or  the  grossest  injustice 
might  be  done.  IHd.  680. 
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